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Monpay, November 1, 1880. . 


The Court was duly opened. Present their Honors: Epwarp Berr- 
mMuDEzZ, Chief Justice, and Féiix P. Pocué, Rosert B. Topp, Witiay M. 
Levy, Cuar.es E, Fenner, Associate Justices ; and, hereupon, Edwin T. 
Merrick, Esq., addressed the Court, as follows : 

May it please the Court : 


T arise to perform the sad duty of moving an adjournment of the. . 


Court in token of respect to the memory of the Hon. Henry M. Spor- 
FORD, formerly an Associate Justice of this Court, and lately Senator- 
elect from the State of Louisiana to the Congress of the United States. 

I am sensible that this duty could be better performed by some 
other than myself, but the fact that I was the presiding officer of this 
Court nearly all the time during which Judge Sprorrorp was Associate 
Justice, and that I learned to appreciate his merits during that most 
intimate relationship, seems to make it proper that I should make this 
motion. 

Judge Sporrorp departed this life at the Red Sulphur Springs, West 
Virginia, on the 20th of August last, at the age of fifty-nine years, and 
his remains were removed to Pulaski, Giles county, Tennessee, the place 
of his summer residence, and of his wife’s ancestors. His death pro- 
duced a profound impression there, and the occasion called out an 
immense attendance upon his obsequies. 

So far as appropriate honors could assuage the deep grief of rela- 
tives and friends, they were. not wanting. 

A meeting of the citizens of Giles county was convened, and resolu- 
tions of condolence and commemorative of his virtues, were passed. 
The city of Pulaski, through its Mayor and Common Council, adopted 
similar resolutions. 

I learn from a pamphlet which I hold in my hand, and which con- 
tains the above proceedings, as well as an eloquent eulogy upon Judge 
SporFrorp by the Rev. W. M. Leftwitch, D. D., that Judge Srorrorp was 
born at Gilmanton, New Hampshire, in 1821; that he graduated with 
the highest honors at the age of nineteen, in the year 1840, at Amherst 
College, Massachusetts ; that he was a member of the Faculty of the 
same college from 1840 to 1842, and that he then came to Louisiana and 
taught school and studied law until 1845. 

In the latter year he formed a partnership with Judge Olcott, at 
Shreveport, Louisiana, where they opened an office for the practice of 
the law. At this time, in addition to their professional duties, they 
prepared an admirable legal work entitled the “ Louisiana Magistrate,” 
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which was published by Judge Sporrorp, and supplied a want long felt. 
The merits of the work, and the great demand for the same, have re- 
cently led to the publication of a new edition. 

In 1854, having spent but nine of the viginti annorum lucubrationes, 
he was elected, an Associate Justice of the Supreme Court, in the 
district in which he resided, to fill the vacancy occasioned by the resig- 
nation of Mr. Justice J. G. Campbell, of Natchitoches, Louisiana. In 
1858, Judge Sporrorp resigned his place on the Bench, and resumed the 
practice of law, having changed his field of labor to this city. 

Recently, and fresh in the recollection of every one, he was elected 
Senator for the State of Louisiana to the Senate of the United States. 

The brevity due to the present occasion does not permit me to go 
into biographical detail, and I will content myself with a mere glance at 
Judge Srorrorp’s public life in Louisiana, asking permission to place on 
file with this motion the pamphlet to which I have alluded, containing 
the eloquent tribute to his memory by his friends and neighbors in Ten- 
nessee, 

On the Bench, Judge Sporrorp necessarily appeared more or less in 
contrast with other able men who had preceded him (as well as with 
cotemporaries), and it is no small merit in any man to fill such a p osi- 
tion with credit to himself. Judge Sporrorp not only did this, but 
during the short period he was on the Bench attracted attention to his 
opinions for their legal and intrinsic merits. They wear well, and, after 
twenty-two years, they are still held in great respect. 

His grasp of a judicial subject was comprehensive, and his style 
and manner of treating it was elegant and pleasing. His elocution was 
so perfect, that the reading of his opinions possessed a charm that 
cannot easily be forgotten. 

Yet he fully appreciated the value of rugged labor in legal pursuits 
and the preparation of judicial opinions, and he used to liken the toil of 
legal investigations to the labors of the anvil and the mine. 

As a lawyer, he was courteous, capable, honorable and upright. 

As a man and gentleman, his conduct was above reproach. 

Had he been permitted to take his place in the Senate of the 
United States, we all feel confident he would have reflected credit upon 
the office, and filled it with distinction and great advantage to our State. 

In the death of Judge Sporrorp, Louisiana has lost one of her 
brightest ornaments. 


Replying on behalf of the Court, his Honor, the Chief Justice, said : 

It is due to the departed ones, who have signalized themselves in 
private or public life, that those who survive them, and who can bear 
testimony in their favor, should pay some appropriate mark of res pect 
to their memory by an impartial acknowledgment of their merits and 
by a sincere utterance of the feelings of grief which the doleful sep ara- 
tion has provoked. 
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It is peculiarly just to the eminent dead who have served the 
country, by filling with honor to themselves exalted positions in the 
government, that a record be preserved of their services, and of their 
standing among their peers and fellow-men, not only for their own, 
their family’s glory, but also that the examples which they have set 
may be followed, and the work which they have accomplished may be 
imitated by coming generations. 

The tribute paid on the present occasion by the Bar of Louisiana, 
so distinguished for a sense of due appreciation of the deserts of the 
departed brethren—to the regretted one, whose name has been pro- 
nounced with exceptional regard and esteem, and who has signalized 
himself by filling important public stations—is highly deserved, and 
likewise commendable. It reflects lustre on the honored dead, and 
credit on those who have so felicitously performed the duty, and is well 
entitled to be put in form for lasting remembrance. 

The name of Mr. Justice Henry M. Sporrorp, who once adorned the 
Supreme Bench in this State, will ever be cherished by all who had the 
good fortune of his personal and intimate acquaintance, and by the 
_ people, whose powers he has nobly exercised, and whose cause he has 
valiantly defended, to the last hour of ‘his career. 

Judge Sporrorp’s distinction is indisputably admitted by all as a 
scholar, as a jurist, as an orator, as a magistrate, as a citizen, as a 
statesman. 

As a scholar, he was noted for his extensive and varied literary 
and scientific attainments; and, as a professor, for the wonderful 
facility and success with which he simplified and profusedly imparted 
information to those who sought knowledge at his hands. 

As a jurist, he was remarkable for his deep learning of the law 
and of the jurisprudence. 

He came to this State, in his early manhood, almost unknown, 
without the advantages of fortune and family influence, but he was in- 
dustrious, correct, efficient, studious to absorption and determined 
upon success, He was devoted to his profession, and, while seeking his 
own advancement, constantly strove to elevate its standard. His 
talents, his professional integrity, his unremitting exertions, his sub- 
duing manners, his cordial, habitual readiness to serve those in need of 
his assistance and his other superior qualificatiors, soon placed him at 
the front of his profession, and won for him the confidence an. respect 
of those among whom he had cast his lot. These manifested themselves 
in the high and important judicial and political functions to which he 
was elevated by the people of his adopted State, and which he filled 
with marked distinction and honor. 

Judge Sporrorp’s work, entitled “‘ The Louisiana Magistrate,” is, in- 
deed, of great value, owing to its simplicity, to those who wish to have 
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a correct general, but not superficial knowledge, however, of the sys- 
tem of justice in Louisiana. 

As an orator, he enjoyed unsurpassed popularity. He was emi- 
nently persuasive. He would entertain and sway his audience, so as to 
make it almost subservient, by the freshness of his wit and the force of 
his thoughts and language. As an advocate at the Bar, he was almost 
irresistible. His knowledge of the facts and of the law involved in the 
case the clear exposition of both from the standpoint from which he 
would consider them. The logic of his reasoning, the earnestness and 
ardor with which he would press his views, hardly ever failed to force 
conviction or the minds of both juries and judges. 

As a magistrate, he was patient, attentive, prompt in perception, 
c ourteous, well-balanced, pains-taking, self-reliant, and sound in deter- 
mination. He was instinctively considerate and discriminating, judicious, 
self-controlled, upright, impartial, firm, not obstinate, independent, 
dignified, not vain, fearless, ever ready to assume authorized responsi- 
bilities, and always prepared to expose his life, if necessary, in the per- 
formance of sacred duty. 

As a citizen, he was devoted to this State. He was patriotic and 
consistent, sharing her trials, and earnestly working for her redemption 
and prosperity, fighting her battles, for self-government within legiti- 
mate bounds, and for representation, under the law and by the will of 
the people’s representatives, in the halls of the nation, with an unsur- 
passed heroism and wonderful self-sacrifice. It is in the midst of a 
gigantic and disproportionate contest for the vindication of those high 
prerogatives, and almost at the moment of victory, that he fell, like the 
warrior on the battle-field, full of hope and courage, and happy to for- 
feit his life and being in the defense of a question of national magni- 
tude. ; 

As a Statesman, he had made a profound study of, and was 
familiar with, the great principles which underlie the existence of gov- 
ernments among men and are conservative of society, and particularly 
those which are the very soul and life of the organic and paramount 
laws which govern the Union and the States—a proper knowledge: 
appreciation and application of which is so essentially necessary for the 
preservation of the autonomy and well-being of our Republican institu- 
tions, by a just definition and description of the specific orbits, within 
which each authority has a right respectively and independently to 
move, so as not only to avoid contrarieties, but also, and chiefly, so as 
to secure harmony, peace and liberty and consequent happiness to the 
natior. 

While adhering to the letter of the law as expressive of the wisdom 
of the legislative will, and to its meaning as expounded by jurispru- 
dence, he would at all times be primarily actuated by a jealous observ- 








IN MEMORIAM. xi 





ance of the great principles of equity and consideration of the spirit 
and purposes of the law, and under our peculiar system, in which both 
equity and law are admirably blended, he never would fail to render 
justice for justice’s sake. 

The opinions delivered by him in many important cases of public 
interest, and particularly in the celebrated suit of Bell vs. Hufty (11 A. 
303), still fresh in the memory of many, in which questions of political 
economy, of constitutional and statutory law of the highest order were 
involved, will remain lasting monuments to his ability, learning, wis- 
dom, integrity and elevated character as an economist, as a constitu- 
tional lawyer, as a dispenser of human justice among his fellow-beings. 

His name belongs to the judicial history of the State, and will be 
transmitted to posterity with the annals of its jurisprudence. 

As a gentleman, he was cultured, refined, courteous, captivating, 
kind, generous, entertaining, a charm wherever he went and wherever 
he was. His virtues as a husband, as a father, as a friend, as a believer, 
in the great truths by which morality is taught and regulated in society, 
are well known, and knew no comment. 

He affords a brilliant example, which should be followed by the 
young men of the profession, and leaves a bright and most enviable 
memory, which will ever be cherished by both the Bench and Bar. 

We join the Bar in offering to the bereaved family of the deceased 
our sincere sympathies and condolence. 

In justice to his services, to his deserts, and in respect to his 
memory, the proceedings of this day will be entered upon the minutes 
of this Court, and a properly attested copy of the same will be trans- 
mitted to his family. 

The Court now stands adjourned, without transacting further 
business. 
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RULE I. 
TRANSCRIPTS. 


1. In preparing transcripts of records, in causes appealed to this 
Court, clerks of lower courts must observe the following requirements : 

First—Such transcripts should be written in a fair, legible hand, on 
good strong paper (known as transcript paper, and having a double 
margin on each page thereof), and the various parts should be securely 
fastened together with tape or cord. 

Second—The different portions of a record should be made to appear 
in the order of their respective filing. 


[Amendment of 2d November, 1880.] Clerks will see that the date 
of the filing of documents and entries in the minutes forming part of 
the record, are always correctly given, and omit copying unnecessary 
process and returns as stated in paragraph sixth. 


Third—Provided, however, that when the records of one or more 
other suits are introduced as evidence in a cause, such records should 
appear in the transcript distinct from, and subsequent in order to, the 
rest of the record of the principal suit. 

Fourth—The transcript should shoy for which party to the suit 
each witness is sworn, and by which party each document or record is 
offered in evidence. 

Fifth—No one document should be copied twice in the transcript. 

Sixth—In the absence of special instructions from appellant, all 
ordinary process of court and returns thereon, such as citation, writs— 
mesne or executory—will be omitted from the transcript. Upon the 
application in this Court, of appellee, supported by affidavit to the 
materiality of such process, and returns for determination of the mat- 
ters before this Court, the same may be added to the transcript filed 
here. 

Seventh—An accurate alphabetical index should be attached to, and 
form part of, each transcript, affording reference to particular pages of 
the same (and with proper designations or words of description) for the 
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several pleadings, process and orders in the suit; for the depositions 
and testimony of each witness by name (and not by general reference to 
testimony) ; for the note of evidence ; and for each document, giving 
the latter its correct title, or some sufficient designation showing its 
nature and character (and not merely by the letters, marks or figures 
indorsed thereon). 

Eighth—Provided, that when records of other suits are included in 
the transcripts, as indicated above in the third requirement, a like index 
to each of such records should follow the general index, but be men- 
tioned therein. 

2. Any neglect or omission to observe this rule strictly will subject 
clerks, as aforesaid, to the cost of repairing such neglect or omission. 


RULE II. 
DEPOSIT OR BOND FOR COSTS. 

The party applying for the filing of a transcript of the record ina 
cause in this Court must first tender to the clerk his bond, with satis- 
factory security, in the sum of $50, for the payment of such fees as 
may accrue to the clerk, or deposit with the latter, in place of such 
bond the sum of $20. 

[Amendment of 1st November, 1880.] 


Rule II is modified and enlarged so as to include the following : 

No attorney shall be accepted as security for costs in any case in 
which he may be of counsel. The clerk will be entitled to demand pay- 
ment of his costs every sixty days in all cases in which bonds for costs 
may be given, and in case of non-payment thereof shall have the right 
to refuse further proceedings in the same. 


RULE III. 
DOCKETING. 

1, Cases will be docketed in the order of their filing. 

2. Pursuant to the laws in force, the clerk will keep a Summary 
Docket, but will enter causes therein only on the formal written applica- 
tion of counsel, stating the facts entitling such causes to a summary 
trial, and he will so enter them in the order of such application. 

3. Whenever it shall be made to appear to the Court that a case 
has been improperly caused by counsel to be placed upon the Summary 
Docket, the same shall thereupon be transferred to the Ordinary Docket, 
and entered at the foot thereof. 


RULE IV. 
WITHDRAWAL OF RECORDS, 

1. Only counsel engaged in a cause will be allowed to withdraw 
the record of the same from the clerk’s office, and then not until the 
expiration of the three days allowed by law within which motions to 
dismiss may be filed. 
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2. Records shall, in all cases, be receipted for on withdrawal. 
They should be returned to the office within a reasonable time, and 
must be so returned on the requisition of the clerk. 

3. No record shall be withdrawn from the clerk’s office after final 
decree therein made has become executory. 

4, Whenever the transcript of appeal, which has been filed in the 
clerk’s office of this Court is lost, mislaid, or has been removed from 
that office, either party to said appeal may supply its place by another 
transcript, which shall be considered as filed of the same date as the 
filing of the lost, mislaid, or removed transcript; and any cause in 
which said substituted transcript shall be filed, will be heard in its 
regular place on the calendar, notwithstanding the absence of the 
transcript first filed in this Court. 


RULE V. 
COURT WEEK. 
Court will be held every day of each alternate week of the session. 


RULE VI. 
ASSIGNMENT OF CASES FOR TRIAL, 

1. On Monday of each court week cases will be called and fixed for 
trial. These cases shall be properly posted by the clerk, by 11 o’clock 
of the next day, which shall be notice to all parties. (This portion of 
the rule will not apply in country terms, during the pendency of which 
cases will be called and tried continuously, in the order in which they 
are filed). 

2. Before the calling of cases opportunity will be given counsel to 
have any cause entitled to preference, but not to entry in the Summary 
Docket, made subject, on motion, to be called and fixed for trial. 

3. All cases which have not been submitted to the court, after hav- 
ing been twice duly called for trial, shall be removed from the Trial 
Dockets and placed upon a docket to be c:lled the Delay Docket, and 
shall not be again put upon the Trial Dockt:, except on motion and 


leave granted thereon. 
RULE VII. 


BRIEFS. 

1. Within ten days after any cause shall be fixed for trial, the 
appellant shall file with the clerk'a printed brief or abstract of the cause 
containing the substance of all the material pleadings, facts and docu- 
ments (referring particularly to the pages of the record where they may 
be found) and an accurate reference to the points of law and authorities 
upon which he relies. The brief shall include a concise syllabus to be 
placed either at the beginning or at the end of the same, indicative only 
ofthe principal point or points contained therein. Ten copies thereof to 
be furnished and filed with the clerk ; one for the opposite counsel, and 
the remainder for the use of the Court. 
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[Amendment, 10th January, 1881.] Members of the Bar are re- 
quested to insert, with precision, in the syllabus of their briefs, in cases 
before this Court, the authorities upon which they rely to support each 
proposition of law therein advanced. 


2. Within twenty days after the fixing of a cause, the appellee shall 
also file ten copies of a similar brief, embodying the requirements set 
forth in regard to the appellant. 

8. No cause shall be heard unless one at least of the parties has 
complied with the foregoing sections of this rule, and if neither party has 
so complied, the case shall be continued and go to the foot of the docket ; 
and it is made the duty of the clerk to inform the Court on this point 
when a case is called for trial. If only one party has complied, he may 
argue or submit the cause or may decline to do either, in which last 
event the case shall be continued and go to the foot of the docket. ; 

4, The party failing to comply with the foregoing requirements 
will not be allowed time to file a brief after the cause is submitted, but 
may file a brief on complying with the following section. 

5. The clerk shall receive no brief in a cause after it is submitted, 
unless accompanied by a certificate in writing from counsel that he has 
delivered a copy to the opposite counsel, with the date of such delivery, 
or by a written acknowledgment or waiver of such delivery signed by 
opposite counsel, who shall have, upon application to the Court, a reason- 
able time from the date of such delivery or waiver in which to reply ; 
and in such cases ten copies must be filed by each party, as prescribed 
in the first section of the rule. 

6. All briefs in a cause must be filed in the clerk’s office, and before 
the opening of Court on the day upon which the cause is fixed for trial. 


RULE VIII. 
ARGUMENTS. 


1, The original plaintiff in the lower court shall have the right of 
opening and closing the argument of the cause in this Court. 

2. Not more than one hour will be allowed to the counsel for each 
side, except where in special cases the Court, on application made before 
the opening argument is begun, may otherwise order. The time not 
consumed by one counsel will be allowed to another on same side. 


RULE IX. 
REHEARINGS. 

1. Applications for rehearing must be by petition filed within the 
legal delay, and must be accompanied by a printed statement of all the 
points and authorities on which the party founds his application. Ad- 
ditional time for elaborating the argument on such points and authori- 
ties may be granted upon a proper showing, if made before the delay 
expires. 
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2. When a petition for rehearing in any cause if filed, ten copies of 
the printed statement shall accompany thesame. The clerk will imme- 
diately enter it in the docket kept for the purpose, and place the record 
with the decision, the petition and five copies of the statement in the 
consultation room. 

3. When a rehearing is granted the cause will be immediately called 
and fixed with preference, and briefs will be required, as in the first and 
second sections of rule VII. 

4, Oral argument may be granted in such cases in the discretion of 
the Court, if applied for on motion, and four days’ notice thereof be 
given to the opposite counsel. 

5. The clerk will properly designate the cause on the judges’ docket 
as being upon rehearing, and also the fact when oral argument is to be 
heard. 

6. Only one rehearing in any cause will be granted. 


RULE X. 
MOTIONS TO DISMISS. 


1. Motions for dismissal of appeals shall be filed and fixed for 
trial by the clerk in his office. They shall be so fixed for Monday of 
each court week, at least one week’s previous notice being given by 
posting, as prescribed in the first section of Rule VI; but if not tried on 
the day for which they are thus fixed, they shall be continued to Monday 
of the next court week. 

2. Such motions shall set forth distinctly all the grounds relied on, 
and on their trial shall be argued only in printed briefs, which must 
conform in character and number to the requirements stated in sections 
one and two of Rule VII. 

RULE XI. 


MOTIONS AND INSTRUCTIONS, 


1. All motions made in open court must be offered before the reg- 
ular business of the court is begun or after it is closed. 

2. No motion will be entertained unless it be in writing, upon not 
less than a half sheet of paper, and with a proper title endorsed upon it. 

3. All instructions to the clerk and agreements of counsel, on which 
the Court is to act, must be in writing and duly filed. 


RULE XII. 


MANDAMUS, ETC. 

1. No application for writs of mandamus, prohibition, certiorari, 
and the like, will be entertained by the Court unless previously properly 
docketed and filed in the clerk’s office. 

2. The Court will entertain no application for a writ of prohibition 
unless previous notice of intention to make such application shall have 
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been given to the opposite party or his counsel, the service of such 
notice to be made to appear by affidavit. 

3. All writs and rules to show cause shall be fixed and submitted 
on printed briefs, and without oral argument. 


RULE XIII. 
DEATH OF PARTY TO APPEAL, ETC. 

1. Whenever, pending an appeal, either party shall die, his proper 
representatives may voluntarily come in and be admitted parties to the 
suit, and thereupon the cause shall be heard and determined as in 
other cases. 

2. When the appellant dies, pending the appeal, if his proper repre- 
sentatives be known and reside within the State, and have not made 
themselves parties to the case, the appellee may, on affidavit, apply for 
an order to summon them to appear within twenty-five days ; and in 
default of such appearance, after due return of service, the appellee 
may move the dismissal of the appeal, or have the cause heard and 
determined as in other cases. 

3. If the proper representatives of the appellant be not known, or 
do not reside within the State, the appellee may, on affidavit, obtain an 
order, that unless they appear and become parties within three months 
from publication, the appeal will be dismissed. The appellee must 
cause the said order to be published three times in a newspaper printed 
at the seat of government of the State, or in the place where the Court 
sits, and upon proof of such publication, and in default of appearance, 
the appellee may have the appeal dismissed, or the cause heard and 
determined as in other cases. 

4, If the appellee dies, pending the appeal, and his proper repre- 
sentatives be known and reside within the State, and have not made 
themselves parties to the cause, the appellant may, on affidavit, apply 
for an order to summon them to appear within twenty-five days, and in 
default of such appearance, after due return of service, the appellant 
may proceed to have the cause heard and determined, as in other cases. 

5. If the appellee’s proper representatives be not known, or do not 
reside in the State, the appellant may, on affidavit, obtain an order that 
unless they appear and become parties within three months from pub- 
lication, the appellant will proceed to have the cause heard and deter- 
mined, and cause the said order to be published three times in a news- 
paper printed at the seat of government of the State, or in the place 
where the Court sits, and upon proof of such publication, and in de- 
fault of appearance, the appellant may proceed to have the cause heard 
and determined as in other cases. 

6. The foregoing provisions will apply to corporations the charters 
of which may become extinct pending the appeal, by limitation of time, 
forfeiture, or other mode of dissolution. 
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7. In country cases the time of personal summonses may be 
reduced on special application, according to circumstances. 


RULE XIV. 


APPLICANTS FOR ADMISSION TO THE BAR. 

1. No person applying for admission as an attorney and coun- 
sellor-at-law shall be examined as such until his name as a candidate 
for admission shall have been, by the clerk, published during three 
judicial days at the foot of the trial list posted at the court room door. 
Application to be made through the clerk. 

2. The Court will hereafter require of candidates for admission to 
the bar: 

First—Evidence of citizenship of the State of Louisiana. 

Second—Evidence of good moral character, by certificates, in con- 
formity to the statutes of March 29, 1823, and March 20, 1842, and of 
two years’ study, according to act of May 7, 1877. 

3. The Court will not be satisfied with the qualification of a candi- 
date in point of legal learning, unless it shall appear by examination 
that he is well read in the following course of studies at least: Story on 
Constitution ; Vattel’s Law of Nations, or Wheaton’s Elements of In- 
ternational Law; the History of the Civil Law in Louisiana; the 
Louisiana Civil Code ; the Code of Practice ; the Statutes of the State 
of a General Nature; the Institutes of Justinian; Domat’s Civil Law; 
Pothier’s Treatise on Obligations ; Blackstone’s Commentaries, Fourth 
Book; Kent’s Commentaries ; Smith on Mercantile Law ; Story or Par- 
sons on Notes ; Chitty or Bayley on Bills; Greenleaf, Starkie or Phil- 
lips on Evidence ; Russel on Crimes ; and the Jurisprudence of Louis- 
iana, as settled by the decisions of the Supreme Court. 

4, The examination shall be conducted in the following manner: 
At the beginning of the session in each district, the Court will appoint, 
from among the members of the bar, a committee of seven, three of 
whom shall constitute a quorum, who are earnestly requested to lend 
their aid to the Court. Upon the candidate producing a certificate 
from the committee that he has been examined by them upon the above 
works, and that he is, in their opinion, qualified for admission to the 
bar, the Court will admit him to a public examination, and if, after such 
public examination, they concur with the committee in opinion, the 
candidate will be admitted and liceased as an attorney and counsellor- 
at-law, and not otherwise. 

5. The committee will meet twice in each month during the ses- 
sions of the Supreme Court, to wit : on the Friday preceding each court 
week. 

6. The Court will examine on Tuesday of each court week. 

7. Each candidate to be examined separately before the committee 
and the Court. 
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8. No oath will be administered and license issued unless the fee 
of the clerk has been previously paid. 

9, Candidates who have been rejected by the committee will not 
be re-examined until after six months of additional study. The several 
examining committees will furnish the Court with a list of candidates 
examined by them who have not been recommended for admission. 


[Amendment 2d November, 1880.] 


The clerk is directed to open and keep a roll of attorneys, which 
will contain : 

1. The full name of the attorney. 

The place of his nativity. 

The date of his nativity. 

The place of his admission. 

The date of admission. 

The authority of his admission. 

The place of his residence. 

The signature in full of the attorney. 

9. The date of registry. 

10. Remarks. 

Previous to enrolling any name, the clerk will require from the 
applicant for enrollment evidence of his admission to the Bar, but in 
ease of loss or destruction of the diploma or license showing admission, 
the clerk will make the enrollment on the affidavit of the applicant, 
noting the circumstances in writing on the roll of attorneys, The names 
and particulars touching deceased attorneys may be entered on the roll 
of attorneys. 

Members of the Bar practicing before the Supreme Court in New 
Orleans are requested to furnish the clerk immediately with all the 
necessary data provided for by the preceding rule, and sign the roll of 
attorneys. No attorney will be permitted to practice before this Court 
unless after compliance with this rule, which will take effect from and 
after the first day of January, 1881. 


SNe fr wb 


‘The foregoing rules will be relaxed when necessary for the proper 
dispatch of besiness, or when their rigid enforcement in the short time 
the Court sits for the trial of country cases, would work injury ora 
protracted delay. 
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Hon. E. D. WuireE, 


Louisiana Mutrvan INsuraANcE Company vs. ANTONIO CosTA. 

Notice of a motion to dismiss an appeal by posting on the bulletin-board of the court is not 
suflicient, where the names of counsel for appellaut do not appear in the list of cases 
posted. 

Where a party to an appeal dies, no further proceeding can be had on the appeal until his 
legal representative has been made a party by permission and order of the court. 

Where the term of office of a public officer, appellant in his official capacity, expires pend- 
ing the appeal, his successor in office must be substituted as appellant. 


tee from the Fourth District Court, parish of Orleans. Lynch, 
J. 


Original opinion by DeBlance, J., 3d December, 1878. 

On rehearing, opinion by Marr, J., 10th February, 1879. 

Louque & Fernandez, C. E. Schmidt, and J. A. Seghers, for intervenor 
and appellee. 

Merrick, Race & Foster, for C. T. Parker, public administrator, 
appellant. 

DeEButanc, J. On the 30th of November 1874, this case was remanded 
from this to the lower court for a new trial, and—on the 26th of April 
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1876—Mrs. Antoinette Navarre, who had intervened in this suit, was— 
by a decree of said lower court—recognized as the owner of a lot of 
ground, which—under a writ of seizure and sale addressed to the sheriff 
of the parish of Orleans—had been offered for sale and sold as belong- 
ing to Antonio Costa. 

At the sale thus made by the sheriff, and which took place on the 
18th of September 1869, said property was adjudicated to the late 
Francois Lacroix ; and—on the 30th of September 1874—the very same 
property was sold to satisfy a judgment of over ten thousand dollars 
rendered in favor of the city of New Orleans against said Lacroix, and 
then bought by Joseph Billgery. 

The administrator of the succession of Lacroix has alone appealed 
from the decree which recognizes Mrs. Antoinette Navarre as the owner 
of the property which—in 1869—-was acquired by said deceased. 

Mrs. Navarre claims title to this lot of ground through Jose Manuel 
Delabarre, who—on the 19th of June 1839, had himself acquired it from 
Ramon Vincent. An act of sale from said Delabarre, discovered since 
the trial of Mrs. Navarre’s intervention, shows that on the 11th of July 
1849—he transferred to Mrs. Louis Berniand the title which he had ac- 
quired from Ramon Vincent. 

The transcript filed in this court is absolutely incomplete: it con- 
tains neither the order of seizure and sale under which the property 
was sold in 1869, the sheriff’s return thereon, nor his deed to Lacroix. 

The most of the facts which we have recited are evidenced by 
papers which form no part of the record, and by an old transcript de- 
posited among and taken from the archives of this court, the use of 
which we are asked to allow, in order to supply the omissions which we 
have mentioned. 

From what we have seen and said, we would be disposed to grant 
the appellant’s demand, as regards that old transcript ; but can we do 
it under the law or any rule of this court? We cannot. It is true, we 
have already permitted the use of old records, to assist in the discussion 
and decision of appeals pending before us; but this we have done to 
avoid costs to the parties on timely application, and—invariably with 
the consent of every one of those interested in the suit. In this case, 
no such consent was given, and Mrs. Navarre, »ined by the legal 
representatives of Joseph Billgery—the transferree of Francois Lacroix’s 
title—has moved to dismiss this appeal, on the ground that, as it was 
not shown that the succession of Francois Lacroix has any interest to 
protect in this controversy, it could not have been aggrieved by, and 
has no right to appeal from the judgment rendered in her favor; and 
in the brief submitted by her counsel, they suggest the omissions already 
referred to and which, in no way, could have escaped our attention. 
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The law does give the right of appeal to third persons, who were 
not parties to the suit, when they allege that they have been aggrieved 
by a judgment; but—to exercise that right they must do more than 
merely allege that they have been aggrieved by it; they must show it 
by the best evidence within their reach, and—it may be—by proper affi- 
davit, indicating the nature and extent of the right or interest imperiled 
by the decree, and by the recitals of which the opposite parties would 
be so minutely informed, as to be enabled to conclude—by an inspection 
of the evidence itself, or of any act or document referred to in the affi- 
davit, whether to contest or acknowledge the applicant’s right to an 
appeal. Where must that necessary interest, the existence of that 
right be established? Not in the Supreme Court, where—as a general 
rule—no new evidence can be received, even though it may have been 
discovered since the judgment below, but in the court to which the ap- 
plication is addressed to obtain the appeal. C. P. 894, 904. Otherwise, 
the remedy by appeal would often be resorted to, for the sole purpose of 
postponing the execution of the most unassailable decrees. 

2. R. R. 391; 29 A. 397. 

The appellant complains that—on account of an error made in post- 
ing the names of counsel on the bulletin-board—the defects in the record 
did not come to the knowledge of those by whom he was represented. 
The paper taken from the bulletin-board and relied upon to sustain 
that assertion, bears the names of every one of the attorneys who ap- 
peared in this case, and vindicates the watchful and attentive punctuality 
of the officers of the court. 

The law—it is said—does not require vain things to be done, and the 
old transcript is quite as convenient as could be any return to a certi- 
orari. The law—however—does provide how, when, by whom and from 
what office a record may be completed, and appellant’s application came 
only after the case had been submitted und taken under advisement. 
It was then too late to apply for and obtain a writ of certiorari, or the 
use of the old record. 

The motion to dismiss the appeal should—it is contended—have been 
made within three days from the filing of the record, and—when made 
after, cannot be considered. In this instance, the motion to dismiss is 
based on the plain enactment “that an action can only be brought (or 
maintained) by one having a real and actual interest which he pursues,” 
and that, inasmuch as the appellant has failed to show that the succes- 
sion of Lacroix has such an interest, the representative of that succes- 
sion, which was not a party to the original suit, cannot—legally—claim 
and procure the reversal of a decree, which may delay, but which—in no 
Way—can prevent the enforcement of its alleged right. 

It is the appellant’s duty to bring up a complete record, or perfect 
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an incomplete one. In this case, the transcript does not contain docu- 
ments introduced by the parties and mentioned in the note of evidence, 
and we can neither review, affirm, nor reverse the judgment appealed 
from. This we would have found in perusing the transcript, without 
suggestion from any one; and this found—whether within or after three 
days from the filing of said transcript, we would have had—of our own 
motion—to dismiss the appeal. 

For this additional and suggested reason, the mvtion made by in- 
tervenor must prevail. 


It is, therefore, ordered, adjudged and decreed that this appeal be ‘ 
and it is dismissed at the costs of the succession of Frangois Lacroix. 


Marr, J. The motion to dismiss the appeal is as follows : 

* Widow Jean Baptiste Ducoing, administratrix of the succession of 
Antoinette Navarre, deceased, who was the intervenor and appellee in 
this case, now comes into this Honorable Court, and moves to dismiss 
the devolutive appeal herein taken by E. T. Parker as administrator of 
the succession of Francois Lacroix, deceased, on the ground that the 
said appellant has shown, and has really, no interest justifying an appeal 
on his part, from the judgment rendered by the district court in favor 
of the intervenor, and he has not shown that he has been aggrieved by 
said judgment, and has really not been aggrieved thereby.” 

This motion was filed on the eighth of April ; and it was submitted 
to the court on the fifteenth, with another paper, purporting to be the 
consent of Mrs. Jos. Billgery, tutrix, and J. M. Billgery, to the dismissal 
of the appeal taken by Francois Lacroix for the reason that there had 
been a compromise and settlement of the matter relative to the prop- 
erty in litigation, and a sale by Lacroix to Jos. Billgery. 

Neither Jos. Billgery, nor Mrs. Jos. Billgery, tutrix, nor J. M. Bill- 
gery was a party to the suit in the district court, nor to this appeal ; nor 
was there any mention made in the proceedings of any compromise, or 
settlement, or sale of the property in question to Billgery. It would 
seem to be needless to say that we can not take cognizance of this new 
motion, which was in no way involved in the litigation in this case, and 
which was not brought to the notice of, nor passed upon by the district 
court. 

The motion to dismiss was submitted without appearance on the 
part of appellant; and his counsel have filed affidavits, and have other- 
wise shown, since our decree dismissing the appeal was pronounced, 
that they had no notice of this motion until after it had been submitted ; 
and that their names as counsel did not appear on the bulletin-board of 
the court, on which the motion was posted. No other notice of motions 
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to dismiss is given than by this posting; and we do not think it suffi- 
cient where the names of the counsel for appellant do not appear in the 
column set apart for that purpose in the list posted. The names of 
appellant’s counsel were written in pencil in this column ; but when this 
was done we are not informed. The proof satisfies us that it was done 
after the list was posted. The lists are carefully prepared in the clerk’s 
office; and they are written in plain characters, in ink, so as to attract 
the attention of counsel readily. We granted the rehearing on the 
ground of want of sufficient notice. , . 

Counsel for appellant moved the court to allow them to complete 
the transcript fn this case, sither by supplementing it by using the tran- 
script of a former appeal, in the same case, in which this court remanded 
the case for.a new trial ; or by certiorari. The decision on this former 
appeal was rendered in February, 1875; it is number 3341 of the docket, 
not reported. . 

On the showing made in this case we should probably permit the 
transcript to be thus supplemented by the use of that filed in this court 
on the former appeal ; because it would be a hardship to compel the 
appellant to have the record completed by copying into it simply that 
which is embraced in the first transcript of appeal between the same 
parties, in the same case, a volume of over 300 pages. But the con- 
dition of the case is such as to prevent final action on the motion of 
appellant’s counsel. The motion to dismiss informs us that Mrs. Antoi- 
nette Navarre, who was intervenor and appellee, is dead. This is the 
only suggestion of her death which we find in the cause. There is no 
motion or application otherwise to make her legal representative a 
party. There is a paper, not marked filed, which is a copy of the letters 
granted to Widow J. B. Ducoing as administratrix of the succession of 
Widow Victor Navarre; but there is no evidence showing that Mrs. 
Antoinette Navarre, who was intervenor and appellee, and “ Widow 
Victor Navarre” are one and the same. 

Be this as it may, when a party to an appeal dies, the death must 
be suggested, and the legal representative of the deceased must be 
made a party, by permission and order of the court ; and until this is 
done no further proceedings can be had on the appeal. Mrs. Ducoing, 
whether she was or was not the administratrix of the succession of Mrs. 
Antoinette Navarre, was not a party to this appeal at the time the 
motion to dismiss was made; nor has she become or been made a party 
since. She was without capacity, therefore, to make the motion; and 
it must be considered as not having been mude. See Edwards vs. 
Whited, 29 An. 650. 

This is sufficient ground for setting aside our original decree, in 
which we took it for granted that the person making the motion was 
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a party to the appeal; but there is another ground, which may as well 
be stated now, in order to expedite the cause. 

At the July term, 1878, at Monroe, we decided, in a contest for 
the office of public administrator, between Daniel Wilson and E. T. 
Parker, that Parker’s term expired on the fifth March, 1878 ; and that 
Wilson was entitled to the office under his commission, bearing date 
third May, 1878. 30 An. 1182. So that, at the time our original decree 
was rendered herein, E. T. Parker was no longer capable of standing 
in judgmeft as appellant. He administered only in virtue of his office ; 
and in that capacity alone did he have authority to take the appeal. 
His successor in office must be substituted for him; and the legal repre- 
sentative of Mrs. Antoinette Navarre must be made a party in her 
room and stead, in the manner prescribed by law and the rules of this 
court; and in the meantime, we can only reinstate the case on the docket, 
in the condition in which it was up to the time of filing the motion to 
dismiss, eighth April, 1878. 

Our former decree dismissing the appeal is therefore set aside and 
annulled ; and the case is reinstated on the docket, in the condition in 
which it was at the time the motion to dismiss was filed, and as if that 
motion had not been made, reserving to the parties interested the right 
to have proper parties made, and to proceed in the cause when such 
parties shall have been made. . 

And it is further ordered that Mrs. Jean Baptiste Ducoing pay the 
costs occasioned by her motion to dismiss. 





No. 7555. 
Succession oF P. V. Macarty. Opposition oF P. J. Spear. 


Where an auctioneer under an order of court, sells succession property which is owned in 
part by a minor, he is entitled to charge only one half of one per cent on the entire 
amount of the sale when that amount is over $2500. Revised Statutes of 1870, Sec. 160, 


— from the Second District Court, parish of Orleans. Tissot, 
J. 


Frank Michinard for plaintiff and appellee. 
A, J. Villeré for widow and appellant. 


Frank Michinard, for plaintiff and appellee, contended : 
First—That by bringing suit for a partition, the plaintiffs accepted the 
succession unconditionally. C. C. 994 (988). 28 A. 713. 
By consenting in their answers-to the partition, the defendants accepted 
the succession unconditionally. C. C. 1000 (994). 
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The capacity to stand in judgment in a partition suit, nec. ssarily pre- 
supposes the quality of heir or co-owner. 

It was not a sale “of property belonging (entirely) to minors, or in 
which they may be interested.” 

First—Because the share of the minor had been formally ascertained 
and liquidated at one twelfth. Hence, it was a sale of one twelfth 
belonging to the minor. 

Second—Because the words “ property in which minors may be (not are) 
interested” obviously mean property which may eventually come to 
them. 

This provision of law is clearly intended for the benefit of the minors, and 
should not be extended by implication to owners of age. 


A. J. Villeré, for widow and appellant, contended : 

That the sale in question was of succession property in which a minor 
was interested, and hence that the commission of the auctioneer 
was fixed by section 160 of the Revised Statutes of 1870. 


The opinion of the court was delivered by 

DeBuanc, J. The Second District Court designated—to make the 
sale of property belonging to the succession of P. V. Macarty, in which 
a minor is interested, Placide J. Spear, an auctioneer of this city, who 
claims—for his services as auctioneer—a commission of two and a half 
per cent on the proceeds realized by that saleg 

His demand is opposed by the defendants in the rule, on the grounds 
that what he sold constituted the residue of said Macarty’s suecession— 
that a minor was therein interested, and that—under these circum- 
stances—he is entitled to a commission which is fixed—by law—to one 
per cent upon all sums under $2500, and on all sums over that amount 
to one half of one per cent. 

These are the very words of the 160th section of our Revised 
Statutes. 

The lower court reduced the auctioneer’s demand, but exclusively 
on the minor’s share of the proceeds of the sale, and allowed it in full 
as toall the others. This was a mistake. 

The law which we have referred to provides—in plain terms—that 
“no auctioneer shall demand or receive a higher compensation for his 
services than a commission of two and a half per cent, on the amount 
of any sale, public or private, made by him; and on sales of succession 
property, of property belonging to minors, or in which they may be in- 
terested, and on property surrendered by insolvents, made pursuant to 
an order or decree of any court of the State, by the sheriff or an auc- 
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tioneer, upon all sums under $2500 one per cent, and on all sums over 
that amount one half of one per cent. Revised Statutes, section 160. 

The property sold by Spear was alleged to be, and was sold by him 
as succession property, and moreover—he himself acknowledged that it 
partly belonged to a minor. For these reasons he could legally have 
charged, on the entire amount of the sale, but the lowest of the com- 
missions fixed by the law which we have quoted. 

It is admitted by the parties that the sale of the property amounted 
to $40,700, and—considering that admission and the law—Spear, for his 
services as auctioneer, is entitled to a commission of two hundred and 
sixteen dollars. 

Defendants have charged, but have failed to prove that plaintiff has 
retained, out of the proceeds of the sale, over one thousand dollars to 
satisfy the commission claimed by him. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court is amended and plaintiff’s commission reduced to and 
fixed at two hundred and sixteen ($216) dollars ; the costs of the appeal 
to be paid by him, those of the lower court by defendants. 

Rehearing refused. 


No. 7425. 
Marrua A. Starrs vs. W. R. Mason, Executor. 


An inquiry made by a notary to @ testatrix, while inscribing the latter’s nuncupative will, 
asking if her property was worth a certain sum, was inno way calculated: to change or 
modify her intentions, and hence is not a sufficient ground to annul the testament. 

The mere fact that a nuncupative will contains words which were not used by the testatrix 
in dictating the will, will not affect the validity of the testament, when it is shown that 
she lucidly expressed her intentions, and that the notary faithfully recorded those inten- 
tions in the will. 

The pause made by a testatrix. after dictating each clause of her will, in order to allow the 
notary time to write down her words, and her conversing with others during those 
pauses, do not constitute such an interruption as will affect the validity of the will. 


va from the Second District Court, parish of Orleans. Tissot, 
ai J. 


Ed. Phillips for plaintiff and appellee. . 
Simeon Belden for defendant and appellant. 


Ed. Phillips, for plaintiff and appellee, contended : 

First—That the will was not valid, because it was not dictated to the 
notary in the words contained therein. 

Second—That words and dispositions are contained in the instrument 
which were not dictated or used by the testatrix or by any one 
present. 





NEW ORLEANS, JANUARY, 1880. 





Starrs vs. Mason, Executor. 





Third—That the will was not written as dictated. 

Fourth—That the will was not dictated at all by the testatrix. That it 
was merely copied from a former will. 

Fifth—That the testatrix made no declaration whatever after the read- 
ing of the will. 

Sixth—That it was not entirely written without interruption or turning 
aside to other acts. C. C,. 1578, 


S. Belden, for defendant and appellant, contended : 
That the facts alleged by the plaintiff were not proved. 

The opinion of the court was delivered by 

DeBuanc, J. The plaintiff—a niece of the late Hannah Johnson— 
brought this suit to annul the nuhcupative testament which, on the 24th 
of June 1873, the deceased made by public act, passed before a notary 
of this city. Her action is based on three grounds : 

1st. That—at the date the testament was made—Mrs. Johnson 
was an imbecile, and—in disposing of her estate as she did—was 
prompted by improper influences. 

- 2d. That the original act by which her will is evidenced, contains 
interlineations, pencil-marks and additions which are not on the copy 
filed in the probate court, and which were neither dictated nor sanc- 
tioned by the testatrix. 

3d. That the instrument purporting to be the will of the deceased 
was not dictated by her, but by other persons, and embodies—not her 
wishes—but the suggestions of interested parties, as to how she should 
dispose of her estate. 

I. 

The testimony of every one of the witnesses examined on the trial— 
one of them was the physician of the deceased—leaves no doubt that, 
though weakened by age and by violent spells of asthma, Mrs. Johnson 
never was insane, and could have—at any time before her death—freely 
conceived and clearly expressed the most rational wishes. Her legatees 
are the children she adopted after the loss of her own, and it was shown 
that, until her last day, those adopted children were as kind as friendly 
to her. It evidently was their regard and affection for her, which 
prompted the dispositions which she made of her estate, and the charge 
that they were procured by improper influences is not sustained by 
even plaintiff's own declaration. The district judge so held. 


Et. 
The deceased made two wills, one which—it seems—did contain 
q ’ 


interlineations and erasures, and another one, by advice of the notary 
who had prepared the first, for the purpose of avoiding any contesta- 
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tion, on account of those erasures and interlineations. The former was. 
revoked, the latter probated, and that which was probated, which alone 
is and could have been attacked, was carefully drafted and is free from 
such irregularities. 

ITT. 

Though the Code expressly provides “that proof should not be 
admitted of the dispositions having been made through hatred, anger, 
suggestion or captation—C. C. 1492 (1479)—plaintiff did, without objec- 
tion, attempt, but signally failed—as we have already said—to prove 
that the last dispositions of the deceased have been induced by any 
reprobated captation. 

Was she more successful as to the alleged suggestions on which she 
relies to annul the testament? We think not. J.G.Gernon, her own 
witness, testified that, when the notary who had written the previous 
will, and was writing the other, came to that part of the latter wherein 
it is declared “I consider myself worth at the present time four thou- 
sand dollars,” he looked at her, but she couldn’t exactly state how much 
she was worth. He then inquired “about four thousand dollars,” and 
she said yes. 

The suggestion which—herttofore—was prohibited by law, and 
which has not ceased to be morally improper, was that which amounted 
to an artful insinuation, and which was so shaped as to influence the 
testator’s will and procure a particular disposition, one which—other- 
wise—he woduld not have thought of, or made. The inquiry by the 
notary as to whether the property which he knew was worth four thou- 
sand dollars, was—in no way—calculated to either change or modify the 
intentions of the testatrix, and—at no time—would have been con- 
sidered as a sufficient cause to annul a testament, the validity of which 
could not have been affected by any answer to that inquiry. 

9 L. R. 470. 

As to the most important points in this controversy, the lower court 
said: “It is clear, from the testimony of Gernon, that the will was not 
dictated by the testatrix, as stated by the notary, and that interruptions. 
occurred during the dictation.” 

Gernon is an attorney-at-law and the son of the notary before whom 
Mrs. Johnson made the two testaments already allu led to. To facilitate 
his father in preparing the last one, he procured a copy of the first, and 
added to it a memorandum, to the effect that the executor of the will 
was to be dispensed from furnishing bond and security. He swore that 
Mrs. Johnson declared to the notary, and that the notary wrote under 
her dictation that she appointed W. R. Mason as the executor of her 
will, and that he then copied from his—the witness’—memorandum, 
“that said executor was dispensed from furnishing bond and security.” 
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W. R. Mason swore that Mrs. Johnson told the notary that she 
wanted him to have full charge of her property after her death, without 
giving bond or security, and the notary wrote that clause as it appears 
in the act. He is fully corroborated by two disinterested witnesses— 
Matthews and Ross—who swore, as positively as he did, that Mrs. John- 
son said he should have full charge of every thing, without bond or 
security. 

As to the alleged fact that the testament was not dictated by Mrs. 
Johnson, Gernon testified : 

That she told the notary that she was about sixty-eight years of 
age, had been married, and that the children born of her marriage were 
dead. 

That she named her legatees, mentioned what she gave to each of 
them, and designated Mason as the executor of her will. 

That, excepting the words “without bond and security,” she dic- 
tated, and the notary substantially wrote as dictated, the whole of the 
testament, which was read to the testatrix and witnesses. 

It is urged that the act contains language which she did not use.. 
That is so. For instance, she did not say, as written in the act, “I give 
and bequeath,” but merely “I give.” ‘Less that, she appears to have 
lucidly expressed every one of her intentions, and those intentions were 
faithfully recorded by the notary. They mean as recorded by him, pre- 
cisely what they meant when they fell from the lips of the testatrix. 

More than fifty years ago, this Court said: “ We know that there 
have been decisions in some of the courts of France, requiring the 
utmost precision in the amanuensis ; but we are unable to adopt this 
doctrine in its utmost extent. It is desirable to have, as much a= pos- 
sible, every word taken down from the testator’s mouth, but we can not 
adopt the unqualified proposition, that the slightest variation is fatal ; 
as, for example, the substitution of the pronoun which, instead of that. 
This would destroy almost every will.” 

6 N.S. 146. 

“The commentators agree on the principle, that it is the identity of 
thoughts, and not of words, which the law requires.” 

“ Au reste, pour qu’un testament soit réputé avoir été dicté par le 
testateur et écrit par le notaire tel qw’il a été dicté, il n’est pas nécessaire 
que le notaire se soit servi identiquement et matériellement des expres- 
sions employées par le testateur ; en d’autres termes, qu’il ait écrit mot 
a mot ce que celui-ci a dit: il suffit qu’il ait écrit les dispositions du tes- 
tament & mesure que le testateur les lui dictait, sans les étendre, les 
restreindre, ni les modifier en aucune manieére.” 

Toullier, Dt. c., vol. 5, No. 419. Coin Delisle, No. 18. 

Duranton, vol. 9, No. 77. 
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As to the pretended interruptions, what is the evidence? Gernon 
was asked: how many times did the notary interrupt her while she was 
dictating? He answered: every time she came to a bequest. In this, 
he agrees with Ross, who testified that “the testatrix spoke slow, and 
as the notary would write down her words, he would read a line off— 
she would say again, and he would again write, and so on.” While the 
notary was writing, the old lady conversed with him, remarked that it 
was warm, or something of that kind. 

That evidence, far from establishing such an interruption as would 
vitiate the testament, shows that it was dictated, written, read and 
approved clause after clause ; and it was during the intervals which fol- 
lowed the dictation, and whilst the notary was writing what had been 
dictated, that the testatrix spoke to the witness. 

“Par le mot actes, sans divertir & d’autres actes, on entend affaires, 
negotia. On peut donner au testateur malade un breuvage, le panser, 
s'il est blessé ; mais on ne pourrait pas interrompre ces formalités pour 
passer un bail, une vente, une procuration, ou méme pour écrire une 
lettre.” 

Pandectes Frangaises, vol. 9, p. 36. 

“ Unity of action and time is all that is required by the provisions 
of our Code, and it has not been shown that, in this case, there was a 
division of either, or—in other words—that any thing foreign to the 
will, intervened to disturb that unity.” 

In “Chardon’s Heirs vs. Bongue,” this court said: “ After the first 
bequests were written, the testator became silent, and for a considerable 
time ceased to dictate, and the notary stopped writing. How long this 
cessation lasted is not clearly shown ; the notary stated it was less than 
an hour and a half. The witnesses and notary remained in the room, 
and the delay was attributable either to the feebleness or indecision ot 
the testator. In the mean time no other business was transacted. This, 
it is contended, was an interruption which vitiated the testament. We 
can not yield our assent to that proposition. A mere suspension of the 
proceeding, in consequence of the weakness of the testator, or his want 
of decision, or to give him time to collect his thoughts, or to reflect 
maturely on the disposition of his property, does not amount to an 
interruption in a legal sense of the word. It might be, on the contrary, 
evidence of greater deliberation on the part of the testator.” 

9 L. 470, 463 ; 12 A. 605. 

“In support of the will, we have the act itself, duly certified under 
the official sanction of a public officer,” fortified by the oath of two of 
the subscribing witnesses, and that of the executor—and, in contradic- 
tion of only one of its clauses—that which dispenses the executor from 
furnishing bond and security—there is but one declaration, that of Ger- 
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non, who might not have heard what the three others swore they did 
hear, and—under these circumstances—we can not, by annulling her 
will—disregard the twice expressed and twice recorded wishes of the 
deceased. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed, and plaintiff's demand 
rejected at her costs in both courts. 

Rehearing refused. 


No. 4465. 
Mrs. JENNIE Bronson Hortsrook vs. A. M. HoLtBrook. 


The lower court having fixed the amount of the appeal bond at a certain sum may, before the 
execution of the bond, change the amount. 

The motion to dismiss an appeal must, in all cases, be made within three days after the filing 
of the transcript, 

A judgment which is itself the object of attack in an action tor its nullity, can not be pleaded 
as res adjudicata in bar of the action, if it is brought within a year from the rendition 
of the judgment. 

Se long as a final judgment, not absolutely null and void, which decrees a divorce between a 
certain man and woman, remains in force, the woman cannot maintain a suit for alimony. 
Until the judgment of divorce has been annulled, the claim for alimony is premature. 


— from the Eighth District Court, parish of Orleans. Dibble, 
J. 


E. K. Washington for plaintiff and appellee. 

Thos. J. Semmes and Robert Mott for defendant and appellant. 

The opinions of the court on the motions to dismiss were delivered 
by Lupetine, C. J., and DrBianc, J., and on the merits by Mannrva, C. J. 


Robert Mott, for defendant, contended : 

First—That the petition having disclosed the fact, that a divorce had 
been granted, which had not been reversed on appeal, or annulled 
by a court of competent jurisdiction, the plaintiff had no right of 
action for alimony. 18 An. 613; 18 An. 41. — 

Second—That the petition not having disclosed a case for the nullity 
of the judgment of divorce, the plea of res adjudicata was appli- 
cable. 3 East 346. See, also, Lord Eldon’s opinion in Seddon vs. 
Tutess, 2 T. R. 607; 1 Pothier on Obligations, pp. 428-9 ; do. 420; 
C. C. 2285. 


E. K. Washington, for plaintiff and appellant, contended : 
First—This being an appeal from a judgment in favor of plaintiff for 
alimony, no other than the question of alimony vel non is examin- 
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able in the Supreme Court, and that depends on the means and 
position of the husband. 

‘Second—That since alimony is not dependent on the wife’s success, or 
ill-success, in her suit for separation from bed and beard, it is not 
dependent on any particular defense he may set up, and is granted 
as a preliminary matter. 

‘Third—That on a simple question of alimony vel non, the court can not 
go into the merits of such questions as whether defendant had 
obtained a legal divorce or not, as plaintiff has not been heard on 
those questions, nor is there any appeal before the court in such 
questions, nor did defendant require a trial of any such peremptory 
exceptions before the judgment for alimony was rendered, and has 
waived them, and he can not plead them in the Supreme Court. 
1st N. S. 130 ; 23 An. 254 ; 4 La. 482 ; 14 La. 288; 15 An. 188. 

Fourth—That the case reported in 21 Howard, 588, is one exactly in 
point, and shows the Supreme Court of the United States would not 
on a question of alimony go into an investigation of a divorce said 
to have been obtained by the husband, and said, as it was attended 
with circumstances of concealment, it could not release the husband 
from the obligation to support his wife. 

‘Fifth—That in the present case it was declared in the judgment of the 
lower court, as shown in evidence, that defendant had sent plaintiff 
and appellee out of the State before his judgment was rendered, 
and persuaded her it would not be proceeded with, which was a 
fraud on her and on the court. 

‘Sixth—That it is the duty of courts to maintain the integrity of mar- 
riage, and not decide from passion and prejudice rather than law in 
favor of the wealthy defendant and against the indigent wife. 

‘Seventh—That the continuance of a status, as of husband and wife, 
which had existed for eight years, must be preserved rather than its 
dissolution, when the latter is not res adjudicata, and a suit to annul 
it is instituted within a year, under the decisions in 29 An. 597, and 
many others. 


On Motion To Dismiss THE APPEAL. 


TALIAFERRO, J. , The appellee moves to dismiss the appeal in this 
-ease on the ground that the lower court having rendered an order of 
appeal, and fixed the bond at $13,500, was divested of jurisdiction, and 
therefore could not subsequently revoke the order and fix the bond for 
.a smaller amount. 

On the 19th November, the order of appeal was rendered, and the 
-amount of bond fixed at $13,500. No bond was filed in pursuance of 
‘this order. The next day, 20th of November, the court amended the 
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order, rendered the day previous, by fixing the amount of the bond at 
$7500. No bond having been given under the original order, the court 
was not divested of jurisdiction, and might properly amend its order by 
fixing a different amount of bond. 2 An, 628. 

It is therefore ordered that the motion to dismiss be overruled. 


DeBtanc, J. In this case, the transcript was filed in this court on 
the 19th of December 1872, and-—on the 21st of said month—the plaintiff 
and appellee moved to dismiss the appeal, on the ground that the bond 
was not for the amount fixed by the Judge’s order. That motion was 
denied in 1875. 

In February and March 1879—more than six years after the filing 
of the transcript—plaintiff again moved to dismiss the appeal, and— 
this time—on the grounds: 

1. That the transcript is defective, insufficient and incomplete. 

2. That—in its own nature and in amount—the decree of the lower 
court is such that it could not legally have been appealed from. 

In “ West vs. Davis & Kuntz ”—decided on the 7th of April—this 
court held that the motion to dismiss an appeal must be made within 
three days after the filing of the transcript, and that it must be so made 
even when—for the very causes urged by the mover—we may, ex proprio 
motu and after that delay, dismiss the appeal. 

The motions to dismiss, filed by plaintiff in February and March, 
1879 are therefore—denied. 


—_—_—_——_——_— 


Manyina, C.J. A long, rambling, and inconsecutive petition, appar- 
ently drawn by the plaintiff and signed by herself alone, obscures her 
demand. From the prayer we gather that it is for a separation and 
divorce from the defendant, and for alimony, and has coupled with it an 
action for the nullity of a decree for divorce previously obtained by him 

ainst her. This first judgment was rendered December 20, 1871, and 
was unappealed. The present suit was instituted June 20, 1872. 

To this demand, the first judgment is pleaded as res adjudicata. 
So far as this plea is made to the action of nullity, it is untenable. A 
judgment, which is itself the object of attack in an action for its nullity, 
cannot be pleaded as the thing adjudged in bar of such action, if it is 
brought within a year from the rendition of the judgment attacked. 
Edwards’ case, 29 Annual, 597. 

Upon a rule, taken in this suit by the plaintiff, touching the alimony, 
a judgment was rendered in September 1872 granting it at $250 a month, 
and this appeal is from that judgment. The husband died in January 
1876 pending the appeal, and his executors are now parties to it. 
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The demand for alimony, by the wife against the husband, is an 
incident to a suit for separation or divorce—is accessory to it, and 
inseparable from it. An order or judgment for alimony is made pend- 
ing such suit. A suit for alimony between such parties, disconnected 
with and not growing out of a suit for separation or divorce, is an 
anomaly. 

But it does not follow that no judgment for alimony can be given 
because there is as yet no judgment for separation. On the contrary, 
the allowance for alimony is always made pendente lite, and is not con- 
ditioned on the success of the principal demand. Le Beau v. Trudeau, 
1 Mart. N.S. 93. Rowley’s case 19 La. 557. 

The judgment of December 1871, unappealed and unreversed, de- 
stroyed the relation of husband and wife. When this suit was instituted 
in June 1872 that relation did not exist. It is in this sense, we take it, 
that the plea of res adjudicata is made. A demand against a man, not 
a husband, by a woman, not his wife, for alimony is unknown. It is 
because of the relation of husband and wife that the right to alimony 
exists. 

The present suit assumes that that relation does exist, or did at the 
time of its institution. Its object and purpose was to sever it. It 
assumes that the judgment in the previous suit was and is a nullity. 


. It attacks that judgment for alleged causes of nullity, not absolute but 


relative, and ignores the effects and consequences of that judgment, and 
treats it as an absolute nullity quoad those consequences. It assumes 
as accomplished the object which it has to accomplish. It anticipates 
what it wants to be adjudged, and bases upon the judgment, to be here- 
after obtained in that regard, a demand which is only allowable when 
such judgment has been obtained. 

The judgment of divorce of December 1871 had become final. The 
parties to this suit were thenceforward not husband and wife until that 
judgment is annulled. As the present suit, so far as it is a demand for 
alimony, is founded necessarily upon the assumed existence of that re- 
lation, it must fall with the removal of its foundation. 

The demand is prematurely pressed, and the judgment upon it is 
error. When a judgment of nullity has been obtained (if the plaintiff 
shall succeed in that) she will be in a legal condition to have her suit for 
alimony considered. It is only the interlocutory judgment, decreeing 
alimony, that is before us. Therefore 

It is ordered and decreed that the judgment of the lower court 
touching the alimony is avoided and reversed, and that the plaintiff's 
demand in that particular is dismissed as in case of nonsuit, and that 
the defendant’s executors recover of her the costs of this appeal. 
Rehearing refused. 
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No. 7629. 
Succession oF H. DEBoIsBLanc, OPPOSITION OF CREDITORS. 


Where it appears that a surviving widow, whois contending for the $1000 allowed out of the 
husband's succession to a widow in necessitous circumstances, is the owner of a policy of 
insurance on the life of her deceased husband for $5000, the payment of which is resisted 
by the company issuing the policy in a suit then pending between it and the widow, the 
$1000 out of the husband's succession will be allowed to her, on condition that she give 
proper bond and surety to return that sum to the said succession, so soon as she shall 
receive a like sum from said insurance company ; er else, in lieu of said bond, that she 
assign to said succession, so much of the judgment to be recovered of the insurance 
company, or her demand against that company in said suit, as will equal the sum paid to 
her by the legal representative of the succession. 


— from the Second District Court, parish of Orleans. Tissot, 


E. & J. Legendre for the widow, appellant. 
Francis W. Baker for opponents, appellees. 
Robert Mott and Francis B. Lee for the Public Administrator. 


E. & J. Legendre, for the widow, appellant, contended : 

First—That Mrs. Boisblanc and her children were entitled to the home- 
stead claim, because the policy held by them is not property in the 
sense of the act of 1852. 

Second—That the word property in the act means an object, real, sub- 
stantial, with an intrinsic or commercial value attached to it; that 
it means an absolute right, giving full title and dominion over the 
object, and not a qualified property of a temporary interest, liable 
to be destroyed on the happening of an event. 

Third—That a policy of insurance is not a piece of property, but merely 
the evidence of a contract. Succession of Hearing, 26 An. 326, 


Francis W. Baker, for opponents and appellees, contended : 

That a widow who owns a policy of insurance on the life of her deceased 
husband is not in necessitous circumstances, and therefore not 
entitled to the homestead allowance of $1000. C..C. art. 3252; 18 
An. 36; 26 An. 686 ; 28 An. 832 ; 29 An. 702 ; 30 An. 669 ; 31 An. 36. 


The opinion of the court was delivered by 

MannineG, C. J. The administrator of Boisblanc’s succession placed 
upon his tableau the sum of one thousand dollars, to be paid the widow 
‘of the deceased as her portion under the Act of 1852, now incorporated 
in the Civil Code as an addendum to art. 3219, new no. 3252, The 
insolvency of the succession is admitted. 

There is a policy of insurance on Boisblanc’s life for five thousand 


dollars for his wife’s benefit, upon which she has instituted suit, and 
2 
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which was said on the oral argument, by the counsel for the creditors, 
to have been determined in her favor on the previous day, but by her 
counsel to be then undetermined. The creditors oppose the allowance 
of the widow’s portion on the ground that she is not in necessitous cir- 
cumstances, being owner of this life policy. It is admitted that she has 
nothing else. 

The counsel for the widow invokes as conclusive the decision in 
White’s Suc. 29 Annual, 702, wherein we held that the pecuniary condi- 
tion of the widow at the moment of her husband’s death must determine 
her right to the portion reserved for widows in necessitous cireum- 
stances. We then discarded M’Coy’s case, 26 Annual 686, as authority, 
because it was in direct conflict with Gimble v. Goode, 13 Annual 352, 
and had been overruled already, by the same court that decided it, in 
Max’s case, 27 Annual 99. 

Recognizing the doctrine in White’s succession as authority in its 
entirety, and applying it here, we find that at the moment of the hus- 
band’s death, the widow became entitled apparently to a sum much 
larger than the law sets apart for necessitous widows. The event that 
made her a widow is the contingency upon which eo instanti her right 
to that sum ensues. No one can pretend that if she had actually re- 
ceived it, her claim in the present proceeding could be listened to for an 
instant. But it seems to have been supposed that her claim should be 
finally determined against her, because she was prosecuting a suit on 
the insurance policy, and it was accordingly rejected in the lower court. 
On the other hand the counsel for the widow urges that this chose in 
action is not ‘ property,’ in the sense in which that word is used in the 
Act of 1852, and as the suit is undetermined, that she is entitled to a 
present absolute judgment for the sum allotted to her as a widow’s 
portion. 

Courts would be singularly devoid of power to prevent injustice, 
when the possibility of inflicting it was staring them in the face, if it 
were not within their authority and discretion to make a decree in such 
suit which shall protect all the parties to it. 

The meaning of the Act under consideration cannot be mistaken. 
If the widow or minor children have nothing—are in necessitous cicum- 
stances—she is entitled to one thousand dollars from her husband’s 
succession. If she or the minor children have any species of property, 
not amounting in value to that sum, or have money not of that amount, 
she is entitled to so much as, when added to what she or they have, will 
make up that sum. At the moment of the husband’s death, the widow 
Boisblanc became possessed of the right to demand, sue for, and receive 
the sum secured to her by the life insurance policy, and this is such 
property as is contemplated by the Act. It may be that she will not 
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perfect that right by obtaining judgment against the Insurance Com- 
pany, or that she may be unable to execute the judgment, if obtained, 
for the whole sum or a part thereof. Our decree will assure her her 
rights, and it will protect the creditors of her husband’s succession. 

It is ordered and decreed that the judgment of the lower court, 
amending the administrator’s account by disallowing the sum of one 
thousand dollars to the widow, is avoided and reversed, and it is further 
ordered and adjudged that the account, in so far as it allows the above 
mentioned sum to the widow is approved and homologated, subject to 
this proviso and condition, that before the administrator shall be required 
to pay that sum to her, she shall give bond, with security to be approved 
by the Judge of the Second District Court of Orleans parish, for the 


. prompt and faithful return to the administrator of the sum received by 


her from him, so soon as she shall have received a like sum from the 
Insurance.Company defendant in her suit on the Life Policy; or else, in 
lieu of said bond, that she transfer and assign to said administrator so 
much of the judgment to be recovered of the Insurance Company, or 
of her demand against that Company in said suit, as will equal the sum 
paid to her by him. 

It is further ordered that the widow Boisblanc recover of the oppo- 
nents the costs of this appeal. 





No. 7484. 


N. O. anp CARROLLTON R. R. Co. vs. Boarp or ASSESSORS. 


The taxable value of that portion of the capital of a corporation represented by the shares 
of its stock is the market value of those shares. 

The assessment of “ the capital” of a corporation need not particularize every element of 
value entering therein. It need only be made in general terms, 


| ee from the Third District Court, parish of Orleans. Monroe, 
J. 


L. E. Simonds for plaintiff and appellant. 
Sam. P. Blanc for defendant and appellee. 


L. E. Simonds, for plaintiff and appellant, contended : 

First—That the term “capital” is not used in any law of Louisiana in 
any other sense than “ money.” It is not applied to any other prop- 
erty or right. That it does not include the shares of stock of a 
corporation. Rev. Stats. art. 733, sec. 10 of Act No. 96 of 1877 ; Act 
No. 8 of 1878 (ex. sess). 

Second—That the mode of assessment is unfair and unequal as applied. 
It was never intended by the Legislature to apply to railroads. 
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Third—That it is an entire mistake, that the revenue laws of this State 
authorize the assessment of the “ capital’’ of any corporation at 
the market value of the stock as a fixed criterion. 

And even if so, such rule was not intended to apply to railroads. See 
Act No. 96 of 1877; Act No. 8 of 1878; and Act No. 9 of 1878. 

Fourth—That the Act No. 59 of 1867 was not intended to fix the value 
of the property, or to require that the stock to be issued should be 
of an amount equal to the value of the property. 

And if the property was of that value then, it has greatly depreciated 
by the general shrinkage of values. 

Fifth—That the franchises, rights, and privileges do not form part of 
the “capital invested or employed,” and they are of no great value. 

Sixth—That even if the franchises and privileges have been taxed by 
the Legislature, and if they are of the value assumed, they have 
not been assessed, or not by any proper description. 


Sam. P. Blanc, for defendant and appellee, contended : 
That the stock of a corporation was a part of its capital, and that it 
may legally be assessed at its market value. He cited 31 A. 475. 


The opinion of the court was delivered by 

Spenoer, J. The capital of the plaintiff company is $800,000, being | 
8000 shares of $100 each. 

This amount of capital was fixed by an act of fusion between said 
company and certain parties holding a lease of its road, under the 
authority of an act of the Legislature of 1867, which authorized said 
road “to issue such additional stock as may represent the value of the 
improvements placed on said railroad by said lessees, and scale the stock 
of the present stockholders in accordance with its real value,” etc., “ pro- 
vided the total amount of stock shall not exceed $1,000,000,” etc. 

Of the $800,000 capital thus fixed, stock to amount of $400,000 was 
given to the lessees, and $400,000 to the original stockholders of the 
company. 

It is abundantly shown that at the time of the assessment com- 
plained of in this suit the stock was considerably above par. 

The assessors have valued the real estate, cars, mules, horses, and 
road-bed at $244,750, and, after deducting these items from the capital 
of $800,000, have assessed it with the remainder, $555,250, as value of 
“capital.” The present suit is brought to have that item of $555,250 
stricken from the roll. 

It is manifest that the property, rights, and privileges of the com- 
pany at the time of the fusion were estimated as worth $800,000. The 
legislative act contemplated that stock should only issue to the extent 
of the combined values of the improvements made by the lessees and of 
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the “real value” of the stock of the then stockholders. It is equally 
manifest that that estimate of values did not exceed the true value of 
the capital of that company; for its shares have, for a series of years, 
been largely above par. The certificates or shares of stock are the 
evidences of ownership of the stockholders in the property, rights, and 
privileges of a corporation—in other words, of its capital—whether con- 
sisting of money, property, rights, privileges, or credits, or all of these, 
and we know of no fairer way of valuing this capital than by taking the 
aggregate value, in open market, of its shares. The revenue laws of 
this State expressly authorize that mode of ascertaining the value. See 
sec. 3, Act No. 8 of 1878. 

Weare unable to distinguish this case from that of the “ St. Charles- 
Street Railroad vs. the Board of Assessors,” lately decided, and not yet 
reported. 

We are at a loss to understand how it can be affirmed that the 
capital, i. e. the property, rights, and privileges of this corporation is 
worth less than $800,000, when its shares, i. e. the evidences of the 
ownership of that capital, were worth, in open market, on the day of the 
assessment, far more than that sum. It is said in argument that the 
value of these shares is largely due to good management and adminis- 
tration of the corporation. Admitted. But does not the value of all 
property fluctuate, according to its productiveness ? Is not a well-man- 
aged and carefully administered cotton or sugar plantation valued more 
than one that is unproductive and gone to waste? It.is said that the 
profits of this corporation may not be so great hereafter, and that then 
its shares will depreciate! True, and then the value of its capital, if 
fixed by the value of its shares, will be proportionably diminished, and 
its assessment reduced. 

In conclusion, we will add that the assessment of “the capital” of 
a corporation can not, in the nature of things, particularize each and 
every article and element of value entering therein. It must of neces- 
sity be assessed, to great extent, in general terms, and, so far as we can 
perceive, no distinction exists in law between corporations whose capi- 
tal is all in money and those whose capital consists of property, privi- 
leges, and franchises. We think the plaintiff’s counsel underrates the 
value of plaintiff’s privileges as a corporation. He denies that it has 
‘any franchises. It certainly has an exclusive right to the use of its 
tracks laid through the public streets of New Orleans. A similar right 
has lately been bought by the City Railroad at the sum of $630,000. 

For these reasons, and those adduced in the case of the St. Charles- 
Street Railroad case, it is ordered and decreed that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 
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No. 7571. 
CiT1zENs’ Savincs BANK vs. JupAH HART ET AL.* 


A power of attorney which authorizes the agent to draw, sign, and indorse notes, checks, 
and bills in the name of the principal, which is deposited with a certain bank, and 
which, it appears, was designed by the principal to empower the agent to represent him 
only in such business as he might have with that bank, will not enable the agent to bind 
the principal by promissory notes in the principal's name for borrowed money secured by 
pledge, exeouted in transacting a business in which the principal never engaged with 
other persons than the bank, who had not seen the power of attorney, who had received 
no intimation from the principal that he had executed any such power, and who could, 
by proper inquiry, have ascertained that the agent in his dealings with them had 
exceeded his mandate. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J 


E. W. Huntington and H. L. Dufour for plaintiff and appellant. 
Chas. S. Rice for defendants and appellees. 


E. W. Huntington and H. L. Dufour, for plaintiff and appellant, con- 
tended : 


That plaintiff had no reason to suspect, if such was the fact, that 
Maurice intended to convert the money to his own use. It is there- 
fore immaterial whether he or his principal was benefited by the 
transaction, if the power of attorney gave Maurice general author- 
ity to sign notes. 


“In like manner, if the written authority apparently justifies the act, it 
is no objection that the agent has secretly applied his authority to 
other purposes than those for which it was given ; as if, having an 
authority to make notes in the principal’s name in managing his 
business, the agent should make such notes for secret purposes of a 
different nature, which could not be known to other persons dealing 
with him.” Story on Agency, sec. 73; North River Bank vs. Aymar, 3 
Hill, 262, 270, 271. . 


Chas. 8. Rice, contra, contended : 

First—That a power to make a note in the principal’s name does not 
include the power to pledge. C. C. 2997. 

Second—-That a power to represent the principal in the latter’s business 


with a certain person does not authorize the agent to bind the prin- 
cipal in his dealings with other persons. 





*This case, omitted from the 3lst Annual, is reported in this volume by direction of the 
late Court.—REPORTER. 
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Third—That whoever deals with one as the agent of »iother must 
inspect his power, and see, at his peril, that the agent dues not trans- 
gress his power. Edwards on Bills and Notes, pp. 85 and 86 ; Story 
on Agency, 270 and 73. Authorities reviewed, 25 An. 43; 30 An. 587. 


The opinion of the court was delivered by 

Marr, J. This suit was brought to recover of Judah Hart, Samuel 
J. Hart, and Maurice J. Hart, in solido, the balance alleged to be due on 
seventeen promissory notes. The petition charges that these notes 
were signed by Maurice J. Hart, agent for Judah Hart ; that they were 
given for a loan of money which was used by Judah Hart in his busi- 
ness as pawnbroker ; and that the other defendants were partners of 
Judah Hart in that business, and were benefited by the debt. 

The allegations of the petition were put at issue by the separate 
answers of the defendants. The evidence satisfied the district judge 
that the alleged partnership did not exist; that neither Judah Hart nor 
Samuel J. Hart was liable on the notes; and that Maurice J. Hart alone 
was bound. The plaintiff is appellant from the judgment rejecting the 
demand as to Judah and Samuel J. Hart, and condemning Maurice J. 
Hart for the whole amount demanded. 

The controversy is narrowed down to the single question of the 
liability of Judah Hart. 

For many years Judah Hart has been engaged in business in New 
Orleans as a pawnbroker, loaning money on pledges of jewelry alone. 
He makes his home in the city of New York, and visits New Orleans, 
for a few weeks only, once a year, in the winter, at the time of his annual 
sales of unredeemed pledges. He has ample means for this, the only 
business in which he is engaged. The business has been conducted by 
his two sons, employed as clerks, and by another person, also employed 
as clerk. In 1874, Maurice J. Hart ceased to be in the employ of his 
father, and was employed at the City Hall, in one of the departments of 
the city government, until the latter part of 1876, when he was appointed 
a deputy in the office of the criminal sheriff. 

During the time that Maurice Hart was employed at the City Hall 
he dealt largely in “City Transfers,” as they are called, that is, the 
claims of laborers and other employees of the corporation. He pro- 
cured the means of purchasing or making loans on these claims from 
the Citizens’ Savings Bank ; and the loans made by the bank for this 
business during the months of July, August, September, and October, 
1876, are represented by the seventeen notes sued on, payable to the 
bank on demand, dated to correspond with the respective dates of the 
loans, bearing interest at the rate of two per cent a month, and secured 
by pledge of the claims against the city, with power of sale, expressed 
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in each note. These notes are all signed “Judah Hart, p. pro Maurice 
J. Hart.” 

The proof shows that the officers of the bank knew that Maurice 
Hart used the money represented by these notes in purchasing or 
making advances on these claims. They accepted his statement that 
he was the agent of his father, and authorized to sign the notes. He 
told them bis power of attorney was lodged in the Germania Bank ; but 
no officer of the Citizens’ Savings Bank ever saw this power until after 
this suit was brought; in fact, not until it was produced on the trial, by 
the cashier of the Germania Bank, under subpoena duces tecum. 

The following is a copy of that potver, the only one offered in evi- 
dence, or proven to have been given by Judah Hart to Maurice: 

, “New Organs, La., January 25, 1876. 
** To the Germania National Bank, New Orleans: 

“Smr—Please take notice that Maurice J. Hart I hereby authorized 
as my attorney, to make deposits, draw, sign and indorse notes, checks, 
or bills of exchange ; to draw whatever money, or moneys that J have 
now or may have at my credit with you or others, and in general to 
transact all business in my name, place, and stead, hereby ratifying in 
advance all he may do. You have his signature herewith, which please 
respect when presented to you. 

‘* Your obedient servant, 

* (Signed) JupDAH Hart.” 

All of this instrument, except the signature, and the words and 
figures Italicised, is the blank form which the Germania Bank, and, 
perhaps, most of the other banks in New Orleans, keep for their own 
convenience, and for the use of their customers, as occasion may 
require. 

Judah Hart says that his object in giving this power was to enable 
Maurice to check for money that might be required from time to time 
in his business as, pawnbroker; and that he gave it to Maurice, who was 
not in his employ, because he was the elder of his two sons; and if he 
had preferred the younger, there might have been bad feeling between 
the brothers. Besides, Samuel J. Hart was in bad health; and went to 
New York, temporarily, on that account. 

The fact that this power was addressed specially to, and was lodged 
with, the Germania Bank indicates clearly that the sole object was to 
enable Maurice to represent his father in any business which he might 
have in that bank ; and to use the money and means of Judah Hart, at 
his credit in that bank, in and about the business and interest of Judah 
Hart. We do not think any other bank in New Orleans would have 
been justified in dealing with Maurice J. Hart as the general agent of 
his father, on the faith of this power. It was ample for the business of 
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Judah Hart with the Germania Bank : it was restricted to his business, 
and to his business with that bank. 

There is no room for doubt that this was the purpose of Judah Hart 
in giving the power ; but it is possible for a power to be given in such 
terms that the attorney may abuse it, and that innocent third persons 
may acquire rights against the constituent which he never contemplated 
or intended. If Judah Hart had announced through the public press 
that Maurice J. Hart was his agent, or, by public notarial act, accessible 
to all, had conferred on Maurice J. Hart the powers specified in this 
instrument, without words restricting their exercise to his business with 
persons, or banks, or corporations named or specially indicated, a state 
of case might have been presented very different from that with which 
we are dealing. But Judah Hart did not choose to do either. There is 
no proof that he informed any person whomsoever that he had given 
this power ; and there is nothing in the case to show that it was ever 
exhibited to any other person besides the proper officers of the Ger- 
mania Bank. It could not have been used by Maurice to deceive any 
person ; for his father did not leave it ia his custody. 

In general, powers of attorney are designed to be used only about 
the business of the constituent. No matter how broad the terms may 
be in which they are conceived, those who deal with the attorney, know- 
ing that he is abusing the power for his own purposes, aid him in per- 
petrating a fraud ; and acquire no rights against the constituent. 

The officers of the Citizens’ Savings Bank had no communication 
with Judah Hart during the entire period of their large dealing with 
Maurice J. Hart; nor can they affirm that they were deceived or misled 
by the power. They were informed by Maurice that it was lodged at 
the Germania Bank ; but they do not pretend that they ever asked him 
to show them the original or a copy ; nor did they give themselves the 
trouble to ascertain what were its objects, its nature and extent. Judah 
Hart states that he had no business with the bank ; that he never dealt 
in city debts ; that he never borrowed money for his business, having 
ample means of his own ; that he knew nothing of the business which 
Maurice was engaged in ; and that he had no interest in that business, 
and derived no benefit from it. 

Each one of the seventeen notes sued on is a promissory note and 
a contract of pledge ; and the one cannot be separated from the other. 
The law requires the power to pledge to be express and special ; and 
there is no such power in this case. If the officers of the Savings Bank 
believed that the business which Maurice was doing with the means 
obtained from the bank was really for account of his father, they could 
not have supposed that the property pledged belonged to Maurice, or 
to any other person than Judah Hart. According to their theory, they 
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not only accepted these several pledges, by the attorney, of the property 
of his constituent without the shadow of authority, but, in accordance 
with the terms of the several contracts, they sold and disposed of that 
property, without the intervention of justice. The charter of the bank, 
- Act of 1872, p. 120, required that the value of the. property so pledged 
should exceed, by one third, the amount of the loan; and yet, this 
whole affair was so managed that, after applying the proceeds of the 
sale of this property to the loan debt, there remained the large balance 
of $7500, bearing interest at two per cent a month, which the bank 
claims of Judah Hart. 

Proper inquiry by the officers of the bank would have satisfied 
them that the agency of Maurice J. Hart was limited to his father’s 
business with the Germania Bank; and that this power did not au- 
thorize Maurice to buy, or to sell, or to pledge, or to borrow, or to loan 
for account of his father. They might also have learned, by inquiry at 
Judah Hart’s well-known, long-established, place of business, that he 
was a pawnbroker, lending money only on pledges of jewelry ; a busi- 
ness altogether different from that of berrowing money at two per cent 
a month, to be used in the extra hazardous speculation in claims against 
the city which has given rise to this litigation. 

If any loss has fallen upon the bank in this ease, it is to be attributed 
solely to the extraordinary want of care and dili rence which character- 
izes its dealing with one professing to act under delegated authority ; 
and for this Judah Hart is not answerable. 

The judgment appealed from is affirmed with costs. 


DIssENTING OP:NION. 


Wart, J. I dissent from the opinion and decree herein, and as the 
view taken by the court seems to me, in a large measure, destructive of 
what I believe the law of agency to be, I regret that time has not been 
at my disposal to elaborate the reasons of my dissent and to support 
them by copious reference to authority. However. as my views are the 
result of the application of what seems to me elementary principles, I 
feel no very great hesitancy in briefly stating them, although hurriedly 
and without any reference to authority. 

I take it that the power of attorney gives in erpress words power 
to the agent to draw bills and notes, and that the body of the mandate con- 
tains no limit on the power whatever. The only semblance of limitation 
is that held to result from the power having been addressed to the 
bank, so that the question is simply as follows: Where an express 
power is given to an agent to do a particular thing, without limitation or 
restriction, does the fact that the written evidence of the giving of the 
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power is addressed to or deposited with a particular person limit the 
agent to dealing alone with the person in whose hands the power or 
rather the evidence of it is deposited? I think not, because the only 
question is, did the agent have the power, and is the power limited or 
restricted? True, the address may be said to be a part of the written 
mandate, but the important part of the contract is that in which the 
extent of the powers is defined. Now, it is true, the court finds cir- 
cumstances dehors the instrument from which the limited nature of the 
mandate is deduced. Whatever may be the view of these circumstances, 
their effect between the principal and agent, they cannot, in my opinion, 
be invoked to destroy the rights of a third person, which are to be tested 
by the scope of the agent’s written authority, not by the extent of that 
authority as explained by matters and relations existing between the 
principal and agent, and between them alone. Nor do I think the fact 
that the parties dealing with the agent had not seen the written power 
when they lent the money and took the notes should have any earthly 
effect on the right torecover. The parties dealt with the agent, as such, and 
their rights are to be governed by the question of whether the power 
was in existence, not whether it was seen. The fact of the agency at 
the time of the contract is the legal test of the principal’s obligation, 
not the fact of seeing the power. Now, while I think the lawis un- 
doubted, that one cannot recover who knowingly deals with an agent, 
even within the scope of the agency, in such a way as knowingly to lend 
his aid to the defrauding of the principal by the agent, I find no proof 
justifying the application of this reasoning to the present case. True, 
the proof establishes that the parties knew that the principal was a 
pawnbroker; but this does not authorize the inference that the parties 
knew the money borrowed was not for the purposes of the principal. 
There is no law creating a simple, how much less so a legal, presumption 
that a pawnbroker from the nature of things can never require to bor- 
row money. I think there is a confusion in saying that the note and 
pledge cannot be divided. The coufusion, it seems to me, comes from 
the confounding of the evidence of the contracts with the contracts 
themselves. The contracts were twofold, principal and accessory; the 
evidence may be one, the contracts are nevertheless twofold. Grant 
that the pledge was beyond the scope of the agent’s authority, the fail- 
ing of the accessory would not entail that of the principal obligation. If 
the things pledged were the property of the principal, and he has suffered 
any loss by their having been disposed of at private sale, such would 
have been a good defense, but none has been urged in the pleadings. 
I think the plaintiff entitled to recover. 
Rehearing refused. 
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No. 7659. 


Sun Moutvat Insurance Company vs. Tom ByNuM ET AL. 


Where a delay to a certain day in term-time has been granted to an appellant to file the 
transcript of appeal, and he omits to file it on or before that day, the appellee may have 
the appeal dismissed, even though it appear that the last day of the delay was a legal 
holiday, and that this court was consequently not in session. 


PPEAL from the Second Judicial District Court, parish of St. Ber- 
nard. Pardee, J. 
B. R. Forman for plaintiffs and appellees. 
James Lingan and T. A. Flanagan for defendants and appellants. 


James Lingan and T. A. Flanagan, for defendants and appellants, 
contended : 

That where the expiration of the delay for filing the appeal falls at a 
time when the court is not in session, the appellant has till the first 
court-day to file his appeal. This was done in this case. The ap- 
pellant was entitled to show cause before this court on the 27th, 
and obtain an extension, if proper cause was shown. But on the 
27th this court was not in session, being Thanksgiving-Day, and ap- 
pellant therefore was entitled to the whole of the next day, 28th, to 
file the record. 

B. R, Forman, contra, cites : 

Copley vs. Ruth, 3 A. 189; 8 L. 206. 

Van Campe vs. Morris, 6 R. 79. 

Pond vs. Horten, 7 L. 177. 

Artieta vs. Gordon, Opinion Book 35, p. 3. 

Pintada vs. Marais, Opinion Book 43, p. 3. 

Christen vs. Flatow, No. 2399, Minute Book, 1868, No. 17, fo. 497, No- 
vember 3, 1869. 

Feltus vs. Blanchin, Opinion Book 44, p. 383. 

State vs. Judge Fourth Court, 24 A. 233. 

Bienvenue vs. Factors’ and Traders’ Insurance Company, 28 A. 901. 


The opinion of the court was delivered by 
DeBuanc, J. This appeal was, by an order of the lower court, 
made returnable on the 17th of November. That order was not com- 


plied with—and, on that day, we granted appellants—to file the tran- 
script—an additional delay, which expired on the 27th of said month, a 
day of Thanksgiving. 

The transcript was filed on the 28th, one day after the expiration of 
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the extended delay, and—on that account—appellees have moved to 
dismiss this appeal. To defeat their motion, appellants rely on our de- 
cision in “ Louise L. Sarrat vs. Widow George L’Hote,” not yet reported, 
and contend that—as this court was not in session on the 27th of No- 
vember, they had until the whole of the next day to file the record. 

Our decision does not sustain that position. We held that “when 
an extension is granted to a day not in term-time, the transcript may be 
filed on the first day of the next ensuing term—and, as here, the term 
of this court commences on the first Monday in November, and lasts 
until the end of May, and as it was during term-time that the delay was 
extended and expired, the appellants could have preserved their right 
by simply applying for a further extension. This they did not do, and 
as that omission can be imputed but to them, the motion to dismiss 
must prevail. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
costs. 








No. 7342. 
ADOLPHE VERRET Vs. ROBERT BONVILLAIN. 


The surety of the plaintiff in injunction, in a case where no money judgment is enjoined, 
may become the surety on the appeal-bond of the defendant in injunction, who appeals 
trom the decree perpetuating the injunction. 

Where there is no proof te show an agreement of counsel to try a rule on a certain day, and 
no proof of notice of trial on that day, a judgment making the rule absolute on that day 
is absolutely null and void. 

This Court is without jurisdiction to pass on objections to evidence which the lower court did 
not pass on. 

The court below has no right to receive certain Cepositions offered in evidence without first 
considering and passing on the objections to them made by counsel. 


<a from the Second District Court, parish of Orleans. Tissot, 
J. 


T. M. Gill for Verret, appellee. 
A, L, Tucker for appellant. 


A. L. Tucker, for appellant, contended : 

That “a change of domicile from one parish to another is produced by 
the act of residing in another parish, combined with the intention 
of making one’s principal establishment there.” C. C. 41. 

“This intention is proved by an express declaration of it before the 
recorders of the parishes from which and to which he shall intend 
to remove,” ete. C. C, 42, 
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“In case this declaration is not made, the proof of this intention shall 
depend upon circumstances.” C.C. 43; 8 L. 213; 11 L. 178; 12 L. 
190; 13 L. 297; 30 A. 498; 8 Cranch, 279. 


T. M. Gill, contra, contended : 

First—That the judgment making the rule absolute was invalid. 5 Rob. 
61; 20 A. 544. 

Second—That agreements of counsel, to be binding, must be in writing. 
5 R. 125. 

‘Third—That evidence of the loose confession of a deceased person is 
entitled to no weight. 6 A. 479; 10 L. 355; 2 R. 300; 7 R. 112; 6A. 
114, 763 ; 8 A. 278; 14 A. 275; 18 A. 618; 24 A. 604. 










Own Motion To Disuiss. 


The opinion of the court was delivered by 
Marr, J. Adolphe Verret, claiming to be administrator of the suc- 

cession of Auguste H. Verret, by appointment of the Second District 

Court of Orleans, brought suit against Robert Bonvillain, claiming to be 

administrator of the same succession, by appointment of the parish 
_ court of St. Mary, to arrest the sale of the property of the succession 
in New Orleans, by order of the parish court of St. Mary ; and to enjoin 
Bonvillain from interfering with Verret in the performance of his duties 
as administrator. The injunction was granted; and John Calder was 
the surety of Verret on the injunction-bond. 

The day after this suit was brought, Robert Bonvillain, in his ca- 
pacity as administrator, brought suit against Adolphe Verret, in the same 
court, to have annulled and revoked the appointment of Verret, on the 
grounds that the deceased had his domicile and resided, at the time of 
his death, in the parish of St. Mary: that his succession was opened 
and plaintiff was appointed administrator by the parish court of St. 
Mary ; and that the Second District Court was without jurisdiction to 
appoint an administrator. 

The two cases were consolidated, and the injunction was per- 
petuated, and the petition of Bonvillain dismissed. Bonvillain appealed 
by motion ; and John Calder became his surety on the appeal-bond. 

Appellee Verret moves to dismiss the appeal for want of an appeal- 
bond, upon the ground that John Calder is not competent as surety on 
the appeal-bond, because, as surety on the injunction-bond, he is inter- 
ested in maintaining the judgment which, as surety on the appeal-bond, 
he is interested in having reversed. 

It is well settled that where the appeal is by motion, all the parties 
to the suit who are not appellants are appellees; and that where the 
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appeal is from a judgment dissolving an injunction with damages, the 
surety on the injunction-bond is not competent as surety on the appeal- 
bond. See Dumas vs. Mary, 29 An. 808; Bauer vs. Lochte & Cordes, 30 
An. 685 ; Bowman vs. Kaufman, 30 An. 1023. 

But it is only where the execution of a money judgment is enjoined 
that the surety on the injunction-bond is a party to the suit. The words 
of the statute are: “On the trial of injunctions, the surety on the bond 
shall be considered a party plaintiff in the suit ; and in case the injunc- 
tion be dissolved, the court, in the same judgment, shall condemn the 
plaintiff and surety, jointly and severally, to pay to the defendant, 
interest at the rate of ten per cent per annum on the amount of the 
judgment, and not more than twenty per cent as damages,” ete. Act 
of 1831, approved 25th March : re-enacted, reducing the rate of interest 
to eight per cent, Acts of 1855, sec. 7, p. 325; R. S. 1870, sec. 1754. 


In such a case as this, there being no sum of money involved, no 
basis upon which interest and damages could be assessed at a rate per 
cent, if the injunction had been dissolved, no statutory damages could 
have been awarded ; defendant would have been compelled to sue on 
the bond for such damages as he may have suffered. See Morgan vs. 
Briggs, 17 La. 183; Paten vs. Blaize, 19 La. 402 ; Wolden vs. City Bank, 
2 Rob. 180; Jacobs vs. Augustin, 3 An. 476. 


It will be the duty of this court, in the event that the judgment 
appealed from should prove to be erroneous, to reverse it ; and Calder, 
by enabling the defendant in injunction to appeal, incurs the risk of 
having that judgment reversed and the injunction dissolved, and of a 
suit and recovery against him, on the injunction-bond, for damages. 


The only question, however, which we have to deal with, on this 
motion, is as to the cempetency of Calder to bind himself as surety on 
the appeal-bond. Extraordinary as his position may be, the fact that 
he is surety for plaintiff on the injunction-bond does not make him a 
party to the suit nor disqualify him as surety for defendant on the 
appeal-bond. 

The motion to dismiss is therefore overruled. 


ON THE MERITs. 


Marr, J. Auguste H. Verret, who resided in the city of New Or- 
leans, continuously, from 1856 to March, 1877, went to the parish of St. 
Mary on the 5th March, and died there on the 2d April, 1877. 

Robert Bonvillain, nephew of the deceased, was appointed adminis- 


trator of his succession hy the parish court of St. Mary; and Adolphe 
Verret, brother of the deceased, was appointed administrator by the 
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Second District Court for the parish of Orleans. Under an order of the 
parish court of St. Mary, Bonvillain was about to have the property of 
the succession, in the city of New Orleans, sold at auction, when Adolphe 
Verret brought suit to arrest the sale, and to have Bonvillain per- 
petually enjoined from interference with the administration. 

The theory of this suit is, that the domicile of the deceased was in 
the city of New Orleans; that the parish court of St. Mary was, con- 
sequently, without jurisdiction ; and that the mortuary proceedings in 
that court were absolutely void. 

Immediately after this suit was brought, Robert Bonviliain brought 
suit, in the same court, to have annulled the proceedings in that court, 
on the ground that the deceased had abandoned his residence in New 
Orleans, and established his domicile, permanently, in the parish of St. 
Mary. The suits were consolidated ; and the judgment of the district 
court rejected the claim and demand of Bonvillain, and perpetuated the 
injunction granted in limine. 

In support of his theory, Bonvillain caused to be taken the depo- 
sitions of himself, his wife, his brother-in-law and sister-in-law, living in 
the same house with him, and of several neighbors. When these depo- 
sitions were filed counsel of Bonvillain took a rule on the adverse 
party, as provided by the R. C. P. art. 439, to show cause why they 
should not be read in evidence; and a copy of this rule, returnable on 
the 23d November, 1877, was served on the counsel of Adolphe Verret, 
defendant on the rule. The rule was continued. and fixed for the 29th 
November, which was Thanksgiving, a day on which the court did not 
sit. It was continued from the 4th to the 6th, and from the 6th to the 
7th December, as entries in the minutes show. There are no entries 
showing any subsequent fixing or continuance ; but it otherwise appears 
that the rule was made absolute on the 12th December, the counsel of | 
Verret not being present. 

There is no evidence in the transcript of any service on the counsel 
of Verret, except that of a copy of the rule returnable 23d November, 
and of the notice of trial on the 29th November. How it was fixed or 
taken up for trial on the 12th December, we are not informed. The day 
before there was a conversation, on the street, between the counsel of 
Bonvillain and the counsel of Verret; and the former understood the 
latter to consent to try the rule the next morning. The counsel of 
Verret says he told the counsel of Bonvillain that he would try it if he 
could; and he could not because he was engaged, at the rule-hour, in 
another court. 

Any misunderstanding between members of the bar as to their 
agreements touching the proceedings in a cause should always be care- 
fully avoided ; and it is a good rule to require all such agreements to 
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be reduced to writing. The proof fails to show any agreement or con- 
sent to try the rule on the 12th December ; and there is no proof of the 
fixing, or of notice of trialon that day. The judgment making the rule 
absolute, without notice, or proof of consent in lieu of notice of trial, is, 
in all respects, analogous to a final judgment without either citation or 
the appearance of the defendant. It is simply a nullity ; and, when the 
case came up for trial on the merits, the depositions were subject to all 
the objections which might have been urged against them if no such 
rule had been taken. 

The counsel of Verret objected to the introduction of the depo- 
sitions, on several grounds ; but the court refused to entertain them, be- 
cause the previous rule to show cause had been made absolute. These 
objections are annexed to and made part of the bill of exceptions. All 
the depositions were considered by the judge, except that of the wife of 
Bonvillain, properly held to be inadmissible ; and they failed to con- 
vince him that Auguste H. Verret had changed his domicile to the parish 
of St. Mary, which was the only thing to be determined on the merits. 

We cannot undertake to say what effect these depositions would 
have upon our minds; because, before we could consider them as evi- 
dence, we should be compelled to decide that the objections are not well 
taken. We could not reject the depositions, and dispose of the case on 
the merits, without first deciding that some one of the objections is fatal ; 
but as the district court did not pass upon the objections, we. cannot 
either overrule or maintain them without assuming original jurisdiction. 

The first objection is, that the depositions were reduced to writing 
by the attorney of Bonvillain. The proof of this depends upon extra- 
neous evidence. The bill of exceptions was signed by the judge, without 
explanation or reservation ; but this fact only shows that the objections 
were made as stated in the bill, not that they are true in point of fact. 
As the district court did not pass upon the objections, there was no 
occasion for proof, and the transcript does not show that any proof was 
offered in reference to this objection. It is manifest, therefore, if the 
objections were otherwise properly before us, we could not pass upon 
the first one. 

In our opinion the district court erred in receiving the depositions 
offered in behalf of Bonvillain, without first having considered and 
passed upon the objections to them made by the counsel of Verret, as 
shown by the bill of exceptions ; and as the case is presented to us by 
the transcript this is all that we can decide on this appeal. 

The judgment appealed from is, therefore, annulled, avoided, and 
reversed ; and the cause is remanded for further proceedings according 
to law and the views herein expressed, with instructions to the district 
court not to receive as evidence the depositions of Robert Bonvillain 
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and others, taken on the 7th, 8th, and 9th days of November, 1877, under 
the commission of date lst November, 1877, addressed to William 
McGregor, Esq., justice of the peace at Franklin, parish of St. Mary, or 
to any judge or justice of the peace in the parish of St. Mary, La., 
without having first considered and dispesed of the objections to said 
depositions set up by the counsel of Adolphe Verret, as shown by his 
bill of exceptions of date September 5th, 1878, the appellee, Adolphe 
Verret, paying the costs of this appeal, the costs in the district court to 
abide the final result. 
Rehearing refused. 





No. 7533. 
Tue State vs. JOHN Foster aND CHARLES SPEED. 


When it appears that there were the names of not less than 1000 qualified persons in the 
wheel from which the jury commissioners drew a panel of petit jurors, the fact that there 
were at the same time the names of a large number of persons not qualified to act as 
jurors, will not vitiats the drawing. 

The law does not direct from what sources the commissioners are to seek for the names of 
petit jurors, and in the absence of charges of fraud, or corruption, the commissioners will 
not be interfered with in that respect. Mere carelessness on their part, resulting in 
having the names of a large number of disqualified persons in the wheel, will not invali- 
date their drawing. 

Questions of fact cannot be considered by this Court. 

An information which charges the defendant with publishing as true a forged order “vith 
intent to defraud,” is sufficient under the statute which makes such an act a crime 
when done ‘ with intent to injure, or defraud.” ‘ 


PPEAL from the Superior Criminal Court, parish of Orleans. Whit- 
aker, J. 
H. N. Ogden, Attorney-General, for the State. 
Andrew H. Wilson and W. L. Evans for defendants. 


H. N. Ogden, Attorney-General, contended : 

That this court is without power to restrict the commissioners to any 
special method of procuring names, as the law is silent upon that 
subject. The truth is, the whole subject matter of this bill is of 
fact, and not of law, and the decision of the judge below disposes 
of it. All of the other bills refer to matters of fact, not reviewable 
in this court. The motion in arrest of judgment upon the ground 
that “the information does not charge that it was published with 
intent to defraud, but charges that defendant intended to defraud 
by means of the check” surely cannot require any notice. See Act 
No. 94 of 1873, section 9. 
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Andrew H. Wilson and W. L. Evans, for defendant, contended : 

First—That challenge to the array is made because the officer, clerk, or 
the persons whose duty it was to make the array of jurors, are 
in default in the performance of their duties; or on account of 
some original defect in making the return of the venire; “or when 
exception is taken to the principle on, or the means by, which the 
jury has been procured, as when the sheriff has not chosen the 
jurors impartially.” Chitty’s Criminal Law, vol. 1, m. p. 536-7 and 
notes; Co. Litt. 166, a; Bacon’s Abr. Juries, E. 1. Tidd. 5th ed. 845; 
Black. Comm. 3d Book, m. p. 359; 1 Archbold’s Crim. Pr. and PI. 
6th ed., page 163-1; Bouvier’s Inst. { 3041. 

Second—That under the law the jury commissioners had no authority to 
draw a panel of jurors from names of persons taken from the 
directories of the city of New Orleans. See act 24, extra session of 
1878, p. 280. 





The opinion of the court was delivered by 

Spencer, J. The defendants were convicted on an information for 
publishing as true a forged order for payment of money. 

They have appealed, and have presented for our consideration three 
bills of exception. 

The first bill relates to a challenge to the array of petit jurors on 
the grounds that at the time the names were drawn from the wheel it 
did not contain the names of not less than one thousand good and com- 
petent men, selected impartially from the citizens of the parish of Or- 
leans having the qualifications to register as voters; but that said wheel 
did contain the names of a large number of persons who were not good 
and competent men, etc.; that of 400 names drawn, 352 were by order 
of the court stricken from the list for the following reasons, viz.: re- 
turned by sheriff as not found, 126 ; minors, 28 ; dead, 21; out of city, 
24; not citizens, 14; sick, 17; exempt firemen, 13 ; over age, 17; served 
as jurors within two years, 23; residents of Sixth District, 1; exempt 
for militia services, having paid fifty dollars to the State, 2; United 
States officers, 2; member of General Assembly, 1; excused by the 
court for other legal cause, 59. 

The agreed facts are that there were at the time of the drawing 
1369 names in the wheel. That of the 400 drawn there were, as stated 
above, 352 not available. Of the 352 there were 160 disqualified or 
exempt, not including those reported, not found, sick, and dead. The 
names in the wheel were selected by the jury commissioners from the 
city directory, taking such names, without special investigation of their 
qualifications, as they supposed represented qualified persons. The law 
is as follows : 
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“The said commissioners shall select, impartially, from the citizens 
of the parish of Orleans having the qualifications requisite to register 
as voters the names of not less than one thousand good and competent 
men, a list of whose names shall be made out and returned, certified 
under their hands, to the clerk of the Superior Criminal Court, ‘to be 
filed by him in his office; said list shall be kept complete, and supple- 
mented from time to time, before each drawing, and no drawing shall be 
made from a list of less than one thousand names, and in order to the 
proper preparation of such lists and supplemental lists, and to the selec- 
tion of such good and competent men; provided, no person shall be 
liable to serve as a juror oftener than once in two years, The said com- 
missioners shall have at all times access to, and the right to copy from, 
the several books of registration of the voters of the parish of Orleans ; 
shall be authorized to apply to the Superior Criminal Court for, and said 
court shall thereupon direct to be issued, subpenas to secure the at- 
tendance of witnesses and the production of papers ; and persons fail- 
ing to obey such subpenas may be punished for contempt.” 

The question is, was the jury, thus selected and drawn, a legal one? 
The commissioners were certainly careless in the discharge of their 
duties, but there is no pretense that they acted corruptly or from im- 
proper motives. The law does not direct from what source the commis- 
sioners are to seek for names. It manifestly did not intend to confine 
them to the registration rolls, for it does not require the person to be 
a registered voter, but simply to have the qualifications requisite to 
register as a voter. The purpose was to subject to jury duty that large 
class of citizens who do not register, and to this end it was their duty to 
go to other sources than the registration. In the nature of things the 
most careful investigation would fail to afford a thoroughly accurate 
return. Many would not be found, many would be sick, or would die, 
or be absent, and more or less prove to be exempt or disqualified. 
True, the result of the drawing in question disclosed an undue propor- 
tion of such persons, more of them than there should have been with 
ordinary care. But if we hold that the presence of such names in the 
wheel vitiates the whole selection and drawing in this case, the principle 
thus established would render it well-nigh impossible to get a panel at 
all. The law seems to trust the matter to the honesty and discretion of 
the commissioners, and, in the absence of charges of fraud or corrup- 
tion, we think it would be unsafe to interfere. We do not think the 
present case presents legal objections to the panel. In the case of “The 
State vs. Newhouse,” 29 An. 84, the commissioners delegated the prepa- 
ration of their lists to a person not authorized or sworn for the purpose. 
In this case, the most that can be said is that the commissioners were 
not as careful as they should have been in the discharge of their duties. 
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The second bill is taken to the refusal of the judge to grant a aew 
‘trial on the grounds: 

First. That the check offered in evidence as the instrument forged 
was not sufficiently identified as such. 

Second. That there was no evidence showing that Speed had guilty 
knowledge. 

It is manifest that the questions here presented are of fact, and not 
of law, and therefore not reviewable by this court. 

The third bill of exceptions is to the refusal of the judge to arrest 
judgment upon the grounds urged,” to wit : 

1st. That the information charges the intent only “ to defraud,” 
whereas it should have charged the intent “to injure and defraud.” 

2d. That the information does not charge that it was “published 
with intent to defraud,” but charges that “the defendants intended to 
defraud by means of the check,” which are not equivalent expressions, 

3d. “That the charges made in the information are not sufficient 
in law to constitute the crime of publishing,” etc. 

The second ground above stated the counsel abandon, but they 
insist on the first and third, contending that as the statute (R. 8. 883) 
makes use of the words “ with intent to injure or defraud,” the charge 
should have been “ with intent to injure and defraud.” The charge is, 
“with intent thereby to defraud.” , The rule is that where the statute in 
stating the intent uses the disjunctive, the indictment should use the 
conjunctive, if it changes more than one of the intents. Thus it would 
be bad to chargein this case in the words of the statute, “ with intent to 
injure or defraud,” for that would leave the offense uncertain. If both 
intents are charged it must be done conjunctively. But it is sufficient 
to charge either intent, as “ with intent to injure,” or “with intent to 
defraud.” Itis a crime to do the act prohibited, with either or both 
intents, and they may. be charged separately or conjunctively. See 
State vs. Banton, 4 An. 32. 

We therefore conclude that the judgment and sentence appealed 
from are correct, and the same are affirmed. 

Rehearing refused. 
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No. 7570. 


McCioskey, Bietey & Co. vs. WINGFIELD & Brinces. CHARLES J. Busu, 
SURETY. 


Where a rule on the surety on a release-bond is made returnable in less than ten days, he 
cannot complain that he was not allowed ten days to answer in, when it appears that he- 
voluntarily appeared and filed an answer two days before the return-day of the rule. 

Interrogatories on facts and articles in any case cannot be taken for confessed against a 
plaintiff who has actually answered, merely because his oath was not taken under a com- 
mission from the court before which the case is pending. 

Interrogatories will be taken for confessed against the plaintiff who has not answered, 
without any formal motion to that effect. 

The surety on a release-bond can set up no ground of defense to the judgment rendered 
against his principal, which the principal could not set up. If the judgment is good 
against the principal, it is also good against the surety. 

Where a defendant dies, after having filed an answer, and his administratrix is made party. 
to the suit, it is not necessary that an answer should be made by her, or default taken 
against ber. 

A valid judgment may be rendered against a partnership and its assets by citing the living 
partner, and the legal representatives of those who are dead. 

The administrator of a deceased defendant may be brought into a court of ordinary juris- 
diction, and made party to a suit which was pending against the deceased at his death. 

The plea that a judgment against the principal is null because it was rendered on evidence 
that was inadmissible, cannot be raised by the surety. 

In order to justify recourse on the surety it is sufficient if the sheriff's return show that he 
could not after diligent search and inquiry find the principal, or any property of his; and 
that the plaintiff's counsel was called on, and tould give no information on either subject. 

Where one of the principals on a bond is dead, the plaintiff is dispensed from pursuing his 
succession, before moving against the surety. 

The binding effect of a second release-bond on the surety thereon is not impaired by the fact 
that the first release-bond had another surety, and had been canceled on account of the 
insufficiency of that surety. 

What is omitted in the conditions of a release-bond will be supplied by the court, and what 
is added to them will be ignored. 

It is the duty of the court to fix the amount of a release-bond with reference to the value of 
the property released. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. ’ 


Bentinck Egan for plaintiffs and appellees. 
George L. Bright for surety, appellant. 


Bentinck Egan, for plaintiffs and appellees, contended : 

First—That a defense to the rule on the surety to hold him liable, set- 
ting up that defendant had not the notice he was entitled to by art. 
239, C. P., should have been set up as an exception, and a judgment 
on it provoked, and not having done that, that defendant waived it. 
31 A. 681. 

Second—A similar rule was taken on 31st August, 1875, upon which a 
judgment of dismissal was rendered against plaintiffs, who appealed 
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to the Supreme Court. The judgment rendered by tiie Supreme 
Court has never been recorded and registered in thi+ court, and 
therefore all subsequent proceedings had with a view of fixing the 
pretended liability of this respondent are null and void. 

Third—That said judgment of dismissal is res adjudicata. 

Fourth—That the surety is bound by the judgment against the principal. 
2 R. 510; C. P. 259; 3 N.S. 575. 

Fifth—That Wingfield was cited and made a party to this suit. C. P. 
198; 29 A. 72; 17 L. 42; 14 A. 870. 

Sixth—That no default was necessary against the administratrix of 
Wingfield, who had been made party to the suit. C. P. 21. 

Seventh—That after the administratrix of Wingfield had been made a 
party to the suit against Wingfield & Bridges a valid judgment 
could be rendered against that firm. C. P. 21, 361, 120; 9 R. 142; 3 
A. 547. 

Eighth—A suit brought against a defendant in a court of ordinary juris- 
diction may be continued in that court against the succession of the 
defendant. 30 A. 25; 29 A. 837. 

Ninth—That a final judgment cannot be attacked on the ground that it 
was rendered on illegal evidence. 1 A. 123; 2 R. 510. 

Tenth—That it is not necessary to issue execution against the successicn 
of the principal, before proceeding against the surety. 1 A. 122; 10 
A. 284; 11 A. 78; 20 A. 512; 22 A. 297; 21 A. 284. 

Eleventh—That assuming, for argument sake, that the bond was not in 
conformity to law, it would not be null. The law would re-form it, 
so as to make it in conformity with the conditions required by law. 
It has been repeatedly held by this court that, in whatever manner 
a party binds himself, he shall remain bound, may be true, in con- 
ventional obligations, but the rights of parties, and the effect of bonds, 
in judicial proceedings, are to be tested by the law directing them to 
be taken. Welsh vs. Thorn, 16 L. 188; Slocomb vs. Roberts, 13 L. 
173; Welsh vs. Barrow, 9 R. 355; Baker vs. Morrison, 4 A. 373; 2L. 
392. It has been repeatedly held that the law formed part of the 
contract in all judicial bonds. 12 A. 177, ib. 720; 20 A. 179. 

Twelfth—That the plea of the general issue made by the surety on a 
release-bond admits the execution of the bond. C. P. 324; 8 N.S. 
300; 1 L. 488; 2 L. 420; 5 L. 33; 14 L. 361; 19 L. 86; ib. 88. 


George L. Bright, for the surety, contended : 

First—That the surety had not had the ten days previous notice required 
by art. 259, C. P. 

Second—A similar rule was taken against him on 13th June, 1878, which 
was discontinued, and the plaintiffs have not paid the costs of the 
rule. 
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ITI. 


VI. 


VIII. The bond signed by Bush is null and void, because the sheriff 


* The rule is on page 63. Its discontinuance, page 66. The costs were 


not paid. 


Art. 492 ©. P. After discontinuing the suit the plaintiff may bring his 


action anew, provided he has paid the costs of the first suit. 


The article is especially applicable to a suit discontinued. Howard vs. 


Copley, 10 An. 504. 


Third— * * * * * 
Fourth— ad . ° * * 
Fifth—The judgment rendered in favor of McCloskey, Bigley & Co., 


and against the firm of Wingfield & Bridges, composed of James 
H. Wingfield, deceased, herein represented by Mrs. Mary Ann Wing- 
field, administratrix, and against H. Q. Bridges, individually and in 
solido, is rull and void because 

McCloskey, one of the plaintiffs, was, at the date of the institution 
of the suit and at the date of the judgment, dead; and there ex- 
isted no such firm as McCloskey, Bigley & Co. See 1R. 519; 16 A, 
162 ; 22 A. 23; 29 A. 19; 29 A. 647. 

James H. Wingfield was never a party defendant to this suit, and 
therefore the administratrix of his succession could not be made a 
party in his place. 

The administratrix having been made a party by order of court, 
and cited to answer the supplemental petition, no judgment could 
be rendered against her without issue formed by a judgment by 
default or answer, and respondent charges that no default was 
taken nor was an answer filed; the exception filed was never dis- 
missed. 

Citation addressed as it was, to Mrs. Mary Ann Wingfield, admin- 
istratrix of the succession of her late husband, James H. Wing- 
field, issued and served after the death of Wingfield, does not 
authorize a judgment against the firm of Wingfield & Bridges, nor 
against the succession of James H. Wingfield. 

That the Fourth District Court had no jurisdiction to make the ad- 
ministratrix of the succession a party to the suit. 

That the judgment against Wingfield & Bridges was not legally 
obtained, because it was rendered on inadmissible evidence, which 
facts the surety may plead. 2 R. 512. 


VII. The plaintiff has not complied with art. 259, C. P.: no fi. fa. ever 


issued against the estate of Wingfield ; the writ was not issued in 
accordance with the judgment ; no demand was made on the de- 
fendants ; and no sufficient return was made to enable the plaintiffs 
to proceed against the surety. See 11 R. 266; 10 R. 138; 13 A. 264; 
4L. 301; 17 L. 416; 10 R. 63; 1 A. 123. 
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had already taken the bond signed by Barbot as surety, and released 
the seizure, and had no authority to take the bond signed by Bush. 
The conditions of the bond are illegal and unauthorized by law. C. 
P. 259; 16 La. 173, 188 ; 9 Rob. 535; 4 A. 373; 7 An. 539,570; 12 An. 
68 ; 2 La. 398; 5 M. 629; 16 La. 188; 4 An. 3; 4 An. 59, 
That there being no allegation of the value of the property re- 

leased, the value cannot be shown. 

. That the value must be shown. C. P. 279; 4 A. 373; Greiner’s C. P. 
art. 259 ; Revised Statutes of 1870, sec. 107. 


The opinion of the court was delivered by 

SPENCER, J. Plaintiffs, alleging themselves to be a commercial firm 
composed of Peter G. Bigley & N. J. Bigley, doing business under name 
and style of McCloskey, Bigley & Co., sued the defendants, Wingfield & 
Bridges, another firm, on an account, and attached a lot of coal, mules, 
carts, etc. 

The defendants got aa order of release of said attachment, con- 
ditioned upon their giving bond with good security, in the sum of $1500. 
They gave bond, with one Barbot as surety, and the sheriff turned over 
the property to them, and returned the bond into court. On the day 
following, the sheriff representing to the court that the defendants had 
deceived him and furnished an insolvent surety, the court ordered the 
bond to be canceled and returned to the sheriff, and directed him to 
reseize the property under the writ of attachment, which was still in his 
hands. The sheriff thereupon again took possession of the property, 
and the defendants, without objection on their part, or on that of the 
plaintiffs, came forward and executed another bond of release with 
Bush as surety, and the property was again delivered to them. 

After filing a motion to dissolve the attachment, the defendants filed 
their answer. On trial of the rule to dissolve it was sustained, and 
plaintiffs appealed to this Court, by whose decree the attachment was 
reinstated. Afterward, on 2ist May, 1875, judgment was rendered in 
favor of plaintiffs against the firm of Wingfield & Bridges, and against 
the partners, in solido, for $976. Defendants appealed, and this court 
declared the judgment a nullity, because Wingfield had died before its 
rendition and his representatives had not been made parties. Wingfield 
died after answer, but before judgment. On returning and filing this 
decree, plaintiffs caused Mrs. Wingfield, the administratrix of her hus- 
band’s estate, to be made party defendant, and she was accordingly 
cited. The administratrix excepted to the jurisdiction of the court, 
claiming that the Second District Court alone had jurisdiction. This 
was overruled. She filed no further answer, and no default was entered 
against her. The case was tried again, and resulted in a judgment for 
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plaintiffs against the firm, and against the estate of Wingfield, and 
against Bridges, in solido, with lien and privilege, etc. No appeal was 
taken from this judgment, which was rendered 8th May, 1878. On 15th 
July, 1878, plaiutiffs caused execution to issue on this judgment; and 
on 21st September, thereafter, the sheriff returned the same, nulla bona, 
certifying that “after diligent search and inquiry, defendants herein 
could not be found ; was credibly informed that they were non-residents 
of this city. H.H. Walsh, representing B. Egan, plaintiffs’ attorney, was 
unable to give any information as to defendants, and failed to point out 
property for seizure, and the sheriff could not find any property be- 
longing to the defendants herein,” ete. 

On 6th November, thereafter, plaintiffs took this rule against Bush, 
the surety, to make him liable on the release-bond. The rule was made 
returnable on the 18th November, and was served on the 8th. On the 
16th November, two days before the return-day, Bush filed his answer, 
setting up numerous defenses, which we will of necessity have to con- 
sider at length and in their order: 

First. He complains that there were not ten days given him to 
answer. We have seen that he answered two days before the return- 
day. Besides, the case was on the return-day continued till 16th De- 


cember. He certainly had abundance of time, an | suffered no possible 
injury. 

Second. The costs of a previous rule dismissed by plaintiffs have 
not been paid. Of this there is no proof. 


Third. The judgment of plaintiffs against the firm of Wingfield 
& Bridges, composed of Wingfield, deceased, and Bridges, is null and 
void, because 


1. McCloskey, one of the plaintiffs, was at the date of the institu- 
tion of the suit, and at date of judgment, dead ; and there existed no 
such firm as McCloskey, Bigley & Co. 


2. James H. Wingfield was never a party defendant to’ the suit, 
and, therefore, the administratrix of his succession could not be madea 
party in his place. 

3. No judgment could be rendered against the administratrix until 
a default was entered, or answer filed by her. 

4. Citation of the administratrix of Wingfield does not authorize a 
judgment against the firm of Wingfield & Bridges, nor against the suc- 
cession of Wingfield. 

In order to substantiate the first above ground of nullity, the de- 
fendant annexed to his answer interrogatories to be answered by each 
and every of the plaintiffs; and the court ordered them to be so 
answered. Peter G. Bigley answered before a Louisiana commissioner in 
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Memphis, where he then resided. N. J. Bigley did not answer. On the 
trial, Bush moved to take the interrogatories for confessed, because one 
of the plaintiffs had neglected to answer, and because the answers of 
the other were taken before a Louisiana commissioner, but not under a 
commission from the court. The judge a quo refused the motion, 
without assigning of record any reasons. It is manifest that the inter- 
rogatories could not be taken for confessed against the plaintiff who did 
answer. The fact that the oath was taken before a commissioner of this 
State, but not undera commission from the court, is not, under the Code 
of Practice, a ground for taking the interrogatories for confessed. It 
might be a good ground to refuse them admission in evidence for 
plaintiff. There is no doubt of the right of defendant to have the an- 
swers of both defendants. See 3 M. 503; 14 L. 297. 

And there is no doubt of his right to have the interrogatories taken 
as confessed against the party failing to answer, and this without any 
formal motion, and on the trial. See 7 L. 522; 10 L. 713. 

The difficulty is in determining the effect of so taking them as 
against one partner, and not as against the other. We incline to think 
that under the Code of Practice as it now exists (art. 354), when the 
answers of one establishes a state of fact different from that implied 
from the silence of the other, it would be necessary to treat it as we 
would the conflicting evidence of two plaintiffs sworn as witnesses, and, 
therefore, decide according to the weight of evidence. 

But we are dispensed from meeting this difficult question in this 
case. The suit was brought by Peter G. & N. J. Bigley, as being the 
persons owning the claim and composing the firm of McCloskey, Bigley 
&Co. ‘he judgment so recognized them, and decreed them to be en- 
titled to the amount sued for. That judgment, plaintiffs’ counsel cor- 
rectly maintains, is conclusive on the defendants’ security, because it is 
conclusive on them. It is clear that the defendants could not set up 
such a defense, neither can the surety. See Quine vs. Mayes, 2 R. 510 ; 
Alley vs. Hawthorn, 1 A. 122,126. The surety’s obligation is to satisfy 
the judgment against his principal. C. P. 259. If that judgment is 
good against the principal, the surety cannot dispute its validity. 

The question, therefore, whether P. G. & N. J. Bigley were the 
rightful holders and owners of the claim sued upon, could not be raised 
by Bush, and the interrogatories propounded in that regard were imma- 
terial and irrelevant. We will remark, however, that as a matter of 
fact, there is abundance of evidence in the record, outside of the answers 
of P. G. Bigley, to show that the two Bigleys were the true owners of 
the debt. 

The second ground of nullity is directly contradicted by the record. 
Wingfield was a party defendant, and filed his answer as such, and, 





SUPREME COURT OF LOUISIANA, 


McCloskey, Bigley & Co. vs. Wingfield & Bridges. 








therefore, upon his death, his administratrix was properly made a party 
to represent him. 

The third ground is not good. Where a party dies after answer, the 
suit does not abate. There was no necessity of an answer by the admin- 
istratrix or of a default against her. 

The fourth ground is equally untenable. The plaintiffs’ prayer was 
for a judgment in solido against the firm and each of its members. We 
see no reason why a judgment may not be rendered against a partner- 
ship and its assets by citing the living partners and the legal represent- 
atives of those who may be dead. 

It is in the fifth place urged that after Wingfield’s death his admin- 
istratrix could not be brought into the Fourth District Court, where tne 
suit was pending. After great consideration, we have decided this 
question to the contrary in Bussey & Co. vs. Nelson, 31 A., not reported. 

It is urged in the sixth place that the judgment against Wingfield & 
Bridges was not legally obtained, because on the trial there was intro- 
duced in evidence by plaintiffs the testimony’ of certain witnesses, 
including that of one of the defendants, taken on the trial of the rule 
‘to dissolve the attachment. Without saying whether that testimony 
was properly or improperly admitted, its admission is no ground of 
nullity in favor of the surety. The case of Quine vs. Mayes, 2 R. 510, 
-cited by counsel, decides that it is absolute nullities that the surety may 
urge. 

It is next urged that proper effort has not been made to obtain pay- 
ment from the principals ; that the sheriff’s return is insufficient. We 
have quoted that return. Hesays he could not after diligent search and 
inquiry find the defendants or any property of theirs ; that the plaintiffs’ 
-counsel was called upon, and could give no information on either subject. 
We think the return sufficient, especially where there is no effort to show 
that defendants had any property. As to Wingfield’s estate, his death 
dispensed the plaintiff from pursuing that. See Alley vs. Hawthorn, 1 
A. 122; 10 A. 284, and 543; 11 A. 78, 271. 

It is further urged that the bond signed by Bush is null and void, 
because there had been a previous bond given with Barbot as surety. 
We have stated the facts in this regard, and need not repeat them. The 
Barbot bond was canceled by the order of the court and returned to the 
‘sheriff, and the new bond given without objection. And why should not 
a defendant who has given an insufficient or fraudulent bond be per- 
mitted to give another, to make good his security? The fact that the 
law makes the sheriff liable also, if he takes an insufficient bond, does 
not prevent defendant giving further security. It is his duty to do so. 


No law prevents it or ought to prevent it. 
So far as relates to the conditions of the bond, there is no difficulty. 
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What is omitted we will supply, and what is added we will retrench. 
This is well settled. The plaintiffs in the rule allege that the bond was 
given for $1500, under order of the court. The law makes it the duty 
of the court to fix the bond with reference to value, and the averment 
was sufficient to authorize proof of the value of the property, which is. 
shown by abundant evidence to be as much or more than the amount 
of the bond. 

We thus, at great length, reach the conclusion that of the multitude 
of defenses made by defendant in the rule none of them can avail him. 
This was the result reached by the judge a quo, and he condemned the 
surety to pay the judgment up to the amount of his bond. 

The judgment is correct, and it is affirmed with costs. 

Rehearing refused. 








No. 6052. 
A. RocHEREAU vs. Mrs. JuLES MAIGNAN ET AL, 


Where several persons as heirs and legal representatives of a succession under administra- 
tion are the owners in indivision of a judgment from which a devolutive appeal is pending, 
the sale of the judgment will not be ordered to effect a partition, on the application of 
one of the co-owners opposed by the others, when it does not appear that the administrator 
of the succession has made any effort to execute the judgment ; especially in a case where 
the sale would inure to the benetit of one only of the coproprietors, and to the detriment 
of the others. 


oa from the Second District Court, parish of Orleans. Tissot, 
J. 


Charles F. Claiborne for plaintiff and appellee. 
John & W. S. Finney for defendant and appellant. 


Charles F. Claiborne, for plaintiff and appellee, contended : 

First—That no one can be compelled to hold property in common with 
another. C. C. 1284. Each coproprietor has a right to a partition, 
which is made either in kind, when the property is susceptible of a. 
division into parts, or by licitation, when the thing cannot be divided. 

Second—That a judgment is not susceptible of division. One of the 
first principles we learn is: that a judgment is one and indivisible. 
Succession Bougére, 28 A. not yet reported; 10 A. 455; 12 A. 346; 
14 A. 329; 23 A. 26; 25 A. 476, 495. 


Finney and Miller, contra, contended : 
First—That the sale of a judgment by licitation for the purpose of a 
partition among heirs is unwarranted. C. C. 1260, 1262, 1287. 
Second—That although a judgment for money is not susceptible of actual 
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partition, it is of division. Rachal et. al. vs. Rachal’s Heirs, 10 L. 
R. 458. 

An obligation is divisible where it has for its object a thing which is 
divisible. C. C. 2104. 

Nothing is more susceptible of division than a sum of money, which is 
the object of the judgment against Maignan. A sum in simple 
division will accomplish it. C. C. Art. 2107 ; Code Napoleon, 1220. 

Third—That there was no opinion of experts nor testimony of wit- 
nesses to show that the judgment was indivisible in kind, or that 
a division would be prejudicial. Lecarpentier vs. Lecarpentier, 5 
An. 497; 6 An. 754; 7 An. 477. 

Fourth—That there is no provision in the judgment for an appraise- 
ment, as required by Art. 1247, C. C., nor family meeting to fix the 
terms of sale. C.C. 1263. In re Michael Dickson, 6 An. 754. 


The opinion of the court was delivered by 

DeBuanc, J. Mrs. Lobit died, leaving as her legal representatives 
three children who have attained their majority, and two grandchildren, 
who both are under age. Her daughter Nellie, and John Pemberton, 
the husband of said Nellie, were appointed as joint administrators of 
her succession, and—as such—obtained against Jules Maignan, a son-in- 
law of the deceased, a judgment for ten thousand dollars in principal. 

Henry, one of the legal representatives of Mrs. Lobit, transferred to 
A. Rochereau—for two hundred and fifty dollars—his interest in that 
judgment ; and Rochereau—as his transferee—alleges that said judg- 
ment is not susceptible of a division in kind, and prays that it be sold, 
to effect a partition of the same. 

His demand is resisted by the mother and tutrix of the minors, who 
denies the necessity and legality of the intended sale, and charges that 
its sole object is to procure a sacrifice of the judgment, to the detriment 
of her wards. 

As the parties’ counsel, we have diligently searched, but in vain, for 
a precedent which might assist us in deciding this peculiar controversy, 
and—to decide it—we have to follow the imperishable landmarks which 
lead to justice and right. 

The Code does provide, as contended by Rochereau’s counsel, that 
no one can be compelled to hold property in common with another, but 
it does also provide that equality is the base of partition, and that it 
must be naturally observed between children and lawful descendants, 
when they divide among them the succession of their parents. 

C. C. 1229 (1307)—1398 (1436). 

The first of those enactments grants an absolute right—the other 
guarantees a legitimate protection against the abuse of that right: 
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and—in order to give effect to both, it seems not unreasonable to con- 
clude, that a sale which would be entirely unavailing to any one of the 
coheirs or coproprietors, and inevitably detrimental to all, ought—if 
opposed by any one of them—to be allowed by the court but as a last 
resort. 

In matters of partition, the sale of the common property is generally 
ordered to prevent a diminution of its value, or to avoid to any one of 
the owners the loss and inconvenience which would result from its 
division in kind, C. C. 1339, 1340 (1261, 1262). Could we, under that 
equitable rule, justly hold that a sale, the inevitable result of which 
would be to reduce the value of the common property, to divest a title 
for exclusively the benefit of one of the joint owners, to the detriment 
of the others, cannot be reasonably postponed, though it were evident 
that—if untimely made—it would destroy the equality of the partition, 
and entail on all, but one of the interested parties, loss and inconven- 
ience? This seems doubtful, 

Mrs. Lobit’s estate is still under administration, and it does not 
appear, and—to justify the intended sale—it must appear, that those 
who are administering upon that estate have made an effort to enforce 
the judgment held in common, and that the debtor has no property out 
of which it may be satisfied. If he has any, plaintiff can—without pur- 
chasing the entire judgment—fully exercise the right which he has 
acquired from one of the heirs, by compelling the administrators to 
cause to be seized and sold whatever said debtor may own and which 
is not exempt from seizure. If he possesses no property which can be 
reached by a writ, how car plaintiff’s interest be affected by continuing 
to be the joint owner of a barren judgment, the sale of which—unless 
intended for an unfair speculation, which we would not encourage and 
sanction—might entail on himself and the defendants useless costs and 
unproductive expenses ? 

Before even an attempt to execute it, the sale of that judgment— 
which has been devolutively appealed from—its execution cannot be 
detrimental to the parties, or to either of them. By its execution, the 
whole amount due may be realized and divided. By the sale, if not 
provoked to secure an illicit advantage, and this we are not authorized 
to presume, the interest of every one of the coproprietors in the judg- 
ment may be sacrificed, and—if not actually sacrificed—cannot, this is 
manifest, be subserved or promoted. 

Considering—as we do—under the exceptional circumstances of this 
exceptional controversy, 

1. That the succession of Mrs. Lobit is still under administration, 
and the appeal alluded to still pending ; 

2. That the administrators of her succession may be conrpelled to 
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issue execution on the judgment, as it is, and for the joint benefit of all; 

3. That, without the sale of the judgment, the parties’ rights under 
it may be enforced—not only more rapidly—but with less costs and 
expenses than otherwise ; 

4, That any sale of the judgment, before an attempt to execute it, 
must necessarily be prejudicial to the parties, and can but impair or 
destroy the equality of the contemplated partition—and 

5. That the application to sell—with the certainty of reducing its 
value—a claim thus judicially acknowledged, and which—on demand, 
or by seizure—may be converted into money, is at least premature ; 

It is ordered, adjudged and decreed that the judgment appealed 
from is annulled, avoided and reversed, and plaintiff's demand dismissed 
as in case of nonsuit, at his costs in both courts. 





No. 7667. 
W. N. Rocers vs. W. F. GoLptHwalrte. 


This court will notice ex proprio motu that the amount in dispute is not sufficient to give 
it jurisdiction. 

The matter in dispute, on which the jurisdiction of this court depends, is the thing demanded 
in the petition. 

In determining the amount in dispute, the interest which has accrued up to the date of 
bringing the suit must be added to the principal. Interest subsequently accruing is not 
to be estimated. 

Where this court has pot jurisdiction of a case, it can make no order except to dismiss the 
appeal. 


N Rule to Show Cause. 


W. W. Handlin for plaintiff in rule. 
J. Q. A. Fellows for defendant in rule. 


W. W. Handlin, for plaintiff in rule, contended : 

The decision was rendered in this case January 5, 1880, five days after 
the new constitution went into force. An extension had been granted 
of thirty days to bring up the appeal, and the original papers de facto 
were filed with the rule, which was somewhat similar to a motion 
to dismiss, or to see if the appeal could be brought up on the fol- 
lowing grounds : 

First—That though the money demand was only $498, the real question 
was as to the title to the whole of the party wall belonging to the 
house of plaintiff and appellant, which was worth more than $500 
dollars, and even more than $1000 dollars. 
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‘Second—That as appellant could not get a statement of facts, he was 
entitled to a review of the case for error on the face of the record 
and opinion of the lower court without any statement of facts, as it 
was apparent that the court erred in considering it a personal action, 
barred by ten years, without title by the defendant and appellee. 
The authority for this ground was Winter vs. Reynolds, 24 An. 113, 
and other cases cited in the last ground of the rule. 


J. Q. A. Fellows, for defendant in rule, contended : 


‘The plaintiff now seeks, in failure of the court to furnish a statement of 
facts, applied for over three months after the judgment was signed 
and the appeal asked for, to have the original record, or a tran- 
script thereof, and which does not include a word of the mass of 
oral testimony produced on the trial of the case, to stand.as a 
statement of the facts of this case, and be placed on the docket, 
etc., for trial. 


First—The facts upon which the judgment was based can not be thus 
made up. He should have applied for a statement from the judge 
who tried the case before the judgment was signed and before 
the appeal was granted. Logan vs. Winder, 20 A. 253; Union Bank 
vs. Williams, 16 L. 236. 


Second—The case, from the inspection of the petition and supplemental 
petition of the plaintiff, is unappealable, and of this the court would 
take notice, and dismiss the appeal on its own motion. Reynaud 
vs. Gusman, 28 An., not reported; Halpin & Moran vs. Maxwell, 24 
An. 94. 


‘Third—The affidavit is not sufficient to give the court jurisdiction. It 
does not state that the matter in dispute and his interest therein 
exceeds $500. His interest can only be what he claims, to wit: 
$498 57. State ex rel. Hero vs. Pitot, 21 An. 336. 


eo 
The opinion of the court was delivered by 


Marr, J. On the 2d January, 1879, plaintiff brought suit in the 
Fourth District Court, to recover of defendant $498 57, with interest 
from judicial demand, for half the cost of a boundary wall, $240 35, 
and legal interest from the 23d July, 1856. On the 14th January plain- 
tiff filed an amended petition in which he stated that the interest would 
be something more than the sum demanded, but “the overplus of 
which interest petitioner remits on account of the delays consequent to 
appeals in ordinary suits to the Supreme Court.” 

The case was tried ; and judgment was rendered 19th June, signed 
1st July, 1879, in favor of defendant. Plaintiff obtained an order of 

4 





SUPREME COURT OF LOUISIANA, 


Rogers vs. Goldthwaite. 








- appeal, on the 12th July, returnable on the first Monday of November, 
on the affidavit of his attorney that his property, to which the boundary 
wall in question belongs, exceeds in value the sum of $500. 

More than a month after the return-day, that is, on the 8th Decem- 
ber, plaintiff filed a motion, in this court, stating that there was no 
minute of the evidence offered on the trial; that he had requested the 
advocate of defendant to join him in a statement of facts, which he 
refused to do; and that he applied to the judge, who refused to make 
anystatement. On thisshowing a rule was granted, requiring the judge 
and the defendant to show cause why the original record, submitted 
with the motion, “or a transcript thereof, should not stand as a state- 
ment of the facts of the case.” 

This whole proceeding is anomalous; but we are arrested at the 
threshold by the want of jurisdiction, which was not disclosed in the 
motion, but which is apparent from the original record, and which we 
are compelled t notice ex proprio motu. The value of the property to 
which the wall belongs is not in controversy ; nor is the title to that 
property in any way disputed. The plaintiff seeks to recover $498 57, 
with interest from judicial demand; and the three cases relied upon to 
support the right of appeal have no application to this case. In the 
succession of Renneberg, 15 An. 661, the title to a lot of ground was in 
dispute ; in the State vs. Judge, 25 An. 621, the right of relator to erect 
a wall on her property was contested ; and in Slaughterhouse Company 
vs. Larrieux, 30 An. 798, the rights and privileges of the corporation, 
under its charter, were involved. 

The jurisdiction of this court, in ordinary civil suits, is limited to 
cases in which the matter in dispute shall exceed $500; and the matter 
in dispute is the thing demanded in the petition. It is well settled that 
the interest which has accrued up to the date of the bringing of the 
suit must be added tc the principal ; but the interest which may accrue 
after judicial demand cannot be considered in order to determine 
whether the agount in dispute is sufficient to give this court jurisdic- 
tion. C. P. 91; Pujol vs. Correjolles, 5 Rob. 90; Mason vs. Oglesby, 2 
An. 793. It is the amount due and demanded which determines the 
right of appeal. 

This court is clearly without jurisdiction of a demand for $498 57 
with interest from judicial demand. We have no authority to proceed 
further on the motion of plaintiff, except to dismiss it for want of juris- 
diction, as we shall do, without expressing any opinion on its merits. 

The motion is therefore dismissed ; and the rule returnable on the 
15th December, 1879, is discharged, at the costs of the mover. 
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No. 7582. 


Mrs. CATHERINE GRANT ET AL. vs. Mrs. CATHERINE MAIER, ADMINISTRATRIX, 
AND Wm. A. Moore, Tvuror. 


A natural tutrix who remarries without convoking a family meeting to advise as to her con- 
tinuance as tutrix ipso facto ceases to be tutrix, and thenceforth she is without power to 
bind the minor by any acknowledgment express or implied. She cannot, for example, 
interrupt the prescription of a note on which the minor is bound, by paying interest on 
and obtaining renewals of the note. 

The payment of interest on anote binding on minors, made by their tutrix, does not suspend 
prescription for the term of her gestion. 

Where one as tutrix of her minor children, and after she ceases to be tutrix, makes renewals 
of a note on which the minors, and she as widow in community, are bound, the renewals 
will interrupt prescription as to her. 

The authority of the husband is not required to enable the wife to pay interest on the debt 
due by her separate estate. 


oe from the Fourth District Court, parish of Orleans. Houston, 
J. 


Horace L. Dufour for plaintiffs and appellees. 
Dalton & Walker for defendants and appellants. 


H. L. Dufour, for plaintiffs and appellees, contended : 

First—That there is no law preventing an administrator from renewing 
notes considered by him as valid, if he deems it the best policy in 
the course of a prudent administration. The only prohibition is 
against changing the nature of an obligation, or creating a new re- 
sponsibilty. 12 R. 16; 9 R. 276. 

Second—That if the renewals previous to Catherine Maier’s second 
marriage (March 12, 1873,) were made by her as administratrix of 
her first husband’s succession, then the property is bound for such, 
though her official capacity does not appear from the signature. 
If, on the contrary, she signed the note in her personal capacity as 
widow in community, her share is still liable for one half of the 
debt. 

Third—That the interests of minors might be lost through the action of 
one who had been tutrix, but who had ceased to be such when the 
act was consummated. 31 A. 52. 


Dalton & Walker, for defendants and appellants, contended : 
First—That at no time before her second marriage did Catherine Maier, 
in her capacity as tutrix, interrupt the prescription of the note; 
that she was the widow in community, and every renewal previous 
to that time is in her own name. She was never authorized by the 
court to renew the note as tutrix ; and she never did so of her own 
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volition. She acted for herself, individually, as widow in commu- 
nity. Minors are not to be bound by conjectures and implications, 
when the mother was plainly acting in her own behalf. 

Second—That when the widow in community renewed the note, after she 
became the wife of Schadele, she was no longer tutrix, or adminis- 
tratrix, and hence her renewals of the note, as such, were not bind- 
ing on the minors. 

Third—That even if she had renewed the note, in her capacity as tutrix, 
previous to her second marriage, the most that can be said is, that 
in such a case the note would have been subject to the same pre- 
scription that attends the renewal of every other promissory note. 
9 A.15; 12R. 511; 16 A, 422; 20 A. 345. 

Fourth—That a married woman cannot renew a note without the au- 
thority of her husband. 17 A. 299; C. C. 3462; C. C. 1782. 


The opinion of the court was delivered by 

Wuirt, J. The plaintiffs seek to enforce the payment of a note of 
Christoph Maier, deceased, which became due March 30, 1870. Mrs. 
Maier, formerly widow in community of Maier, now the wife of Schadele, 
and Wm. A. Moore, tutor of the minors Maier, oppose the prescription 
of five years. The case is twofold. We will first determine it as to 
Moore, tutor. Maier, the maker, died in January, 1870. His widow 
qualified as tutrix of her minor children. As such she paid the interest 
on the note April 2, 1870, 1871, and April, 1872, the note when the last 
payment was made having been extended to 30th March, 1873. In June, 
1872, she filed, as tutrix and administratrix, an account in which she 
debited herself with the payment of interest made in April, 1871, and 
1872. The note then, as we have seen, was by the last payment ex- 
tended to March 30, 1873. In March, 1873, the Widow Maier married 
Schadele without convoking a family meeting to advise as to whether 
she be continued in the tutorship. In April, 1873, she paid interest and 
renewed the note for one year, signing the renewalas Catherine Maier, In 
1874 she did the same thing, signing, however, as Catherine Maier, tutrix 
and administratrix. She renewed in: like manner in 1875, and paid in- 
terest, obtaining renewals for 1876 and 1877. The maturity of the note 
having thus been brought to March 30, 1878, it was clearly not prescribed 
when the present suit was brought, on the 23d March, 1879, if the re- 
newals operated as interruptions of prescription guoad the minors. It 
is contended that those made after the marriage did not, because, owing 
to the failure to convoke a family meeting, the tutrix ipso facto ceased 
to be such, and as a consequence ceased to have power to represent the 
minors, or to bind them by any acknowledgment, express or implied. 
We are reluctlantly compelled to give our adhesion to the proposition. 
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We say reluctantly, not with reference to the abstract legal proposition, 
but to the consequences of its present application; for the evidence 
shows that the indulgent creditor was unaware of the second marriage 
while the various renewals were being made, and by which he was de- 
luded. That a natural tutrix who remarries without convoking a family 
meeting is ipso facto removed, results from the unambiguous text which 
has been often applied. C. C. 254. 

If, then, the remarriage under the facts disclosed here operated by the 
sole legal force of things the vacation of the tutorship, Mrs. Maier was 
not the tutrix. If she was not, she was without power to bind the 
minors by an acknowledgment. If without power, no interruption re- 
sulted quoad the minors. The deduction seems inevitable from the 
premise, which is the text of the Code. It said, relying on Renshaw vs. 
Stafford, 30 A. p. 853, that as Mrs. Maier was tutrix administering, and 
as in her account she acknowledged having paid interest on the note in 
1871 and 1872, the prescription thereagainst became suspended until the 
termination of her gestion. 

The admission of this proposition would entail as a legal conclusion 
that debts could never prescribe against minors during tutelage. The 
doctrine in Renshaw’s case proceeded upon the theory that property 
under administration was in gremio legis, impressed with the seal of the 
court, and held by a common agent of all for the benefit of all. Such is 
not the case with a tutrix, who holds forthe minors, True, atutrix may 
administer, if the creditors are silent; but her possession is none the 
less that of the beneficiary heirs, whose right to possession does not 
depend on a previous administration. Soye vs. Price,30 A. 93. 

As to Mrs. Widow Maier, wife of Schadele, we are clear that the 
renewals operated an interruption of course for her half as widow in 
community only. It is said that as without the payments or renewals 
made after the second marriage prescription has accrued, and as the 
payments of interest after the second marriage are not shown to have 
been made by the authority of the husband, therefore they are null ; 
hence the note is prescribed. The authority of the husband was not 
required to enable the wife to pay interest on the debt due by her sep- 
arate estate. Brooks vs. Wigginton, 14 A.676. Of course the renuncia- 
tion of prescription is an act of alienation. But not so with interrup- 
tion. 

The judgment below is reversed as to the opposition of W. M. 
Moore, tutor, and affirmed as to Mrs. Widow Catherine Maier, now wife 
of Schadele. That the right of plaintiff to enforce one half of the note 
upon one undivided half of the mortgaged premises be and the same is 
hereby recognized. The costs below to be equally divided, as also those 
of the appeal, between the plaintiffs and Mrs. Catherine Schadele. 
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No, 7593, 
Succession OF FREDERICK Havrav. 


“The executrix cannot be held liable for the difference in value between the first appraisement 
of succession property in the inventory thereof, and the price for which it sold under a 
second and third appraisement, ordered by the court, in the absence of all proof of fraud, 
or evidence of unfairness of price. 

An account of an executrix cannot be opposed on the ground that she has not sold the suc- 
cession movables, when it appears that she has debited herself with their value. 

When it appears that it, was necessary to employ a surveyor to make plans of succession 
property in order to effect their sale, the executrix will be allowed a reasonable charge for 
the work. 

The executrix is not authorized to advertise the sale of succession property in more than one 
newspaper. 

The fees of experts who appraise succession property at a second or third appraisement 
ordered by the court cannot be larger than is allowed by law to the appraisers appointed 
to take the inventory. 

The fee-bill of the clerk of court allowed by the lower court will not be disturbed by this 
court when nothing is said to indicate to this court what items of the bill are excessive. 
The costs of an executory proceeding against mortgaged property of succession, commenced 
in a court of ordinary jurisdiction before the appointment of a tutor of the minor heirs of 

the succession, constitute a privilege debt of the succession. 

When it becomes necessary in an insolvent succession for the mortgage creditors to con- 
tribute to pay the privilege debts of the succession, the burdan of the contribution falls 
on the junior mortgage, even in cases where the creditors have different mortgages on dif- 
ferent properties. 


— from the Second District Court, parish of Orleans. Tissot, 
J. 

A J. Villeré for administratrix, appellee. 

C. E. Schmidt for Monoski, appellee. 

W. S. Benedict for opponent and appellant. 


A. J. Villeré, for admiaistratrix, contended : 

Firet—That the administratrix therefore submits that she cannot. be 
held liable for the original appraised value of the said property, 
when the appraisement under which it was sold was ordered by 
the court, after a public crying had satisfied the lower court that 
the original appraisements were incorrect. Besides, the opponent 
has failed to show that the property was worth any more than it 
was sold for. 

Second—That the administratrix not being liable for the original ap- 

' praised value of the property adjudicated to strangers, she should 
not certainly be held liable for said appraisement for the property 
purchased by her for her homestead. 

Third—That the appraised value of the furniture is accounted for by the 
administratrix in her account; a sale of said furniture would have 
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occasioned unnecessary costs. The opponent has not proved that 
it was worth more than the appraisement. 

Fourth—That the law does not limit the publication of judicial adver- 
tisements in any particular newspaper, nor does the law designate 
any official newspaper for judicial advertisements. 


Fifth—That the experts’ fees are not governed by the act of 1870, p. 66, 
as contended for by the opponent. This act establishes a fixed 
and determinate compensation for appraisers assisting the notary 
at the taking of inventories, without regard to the duties more or 
less difficult or onerous which they have to perform. It is an act 
which is in derogation of common right, and should be strictly con- 
strued, and not extended to cases not falling within its letter. 

Sixth—That the costs placed on the account have not been proved in 
the lower court to be overcharged. 


Seventh—That the administratrix is entitled, at least, to the amount 
allowed her by the lower court for her commission, say two and 
one half per cent on the amount distributed ; no mismanagement 
is shown ; she has accounted for every cent of the succession. 

It is charged that the administratrix did not deposit the moneys of the 
estate in bank. Her testimony (T. p. 165) shows that she has not 
seen a cent of the proceeds of the sales. 


W.S. Benedict, for opponent and appellant, contended : 


First—An administratrix has no right to credit herself with inventoried 
value of property ; the same must be sold. 

Second—An administratrix has no right to have plans made of succes- 
sion property at the expense of the estate. 

Third—An auctioneer making sale under order of court cannot be allowed 
any more for advertisements than the price he actually pays for 
suck advertisement, once a week for thirty days, in one newspaper. 

Fourth—The law makes no distinction between appraisers and experts 
in estimating succession property under inventory or otherwise. 
The allowance cannot exceed four dollars for each full day’s time 
necessarily incurred. 


C. E. Schmidt, for Monoski, the creditor holding the oldest mortgage, 
‘contended : 


That the loss resulting from the payment of the general privileges in 
this case must be borne by the creditor holding the youngest or 
most recent mortgage, although the competing mortgages bear on 
different pieces of property, and even if the property last mort- 
gaged had not been acquired by the mortgagor until after he had 
granted the mortgage first in date. 
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That the doctrine under the old French law, as well as under the Code 
Napoleon, had always been “ qui prior est tempore, potior est jure.” 
That the framers of the Code of 1825 had inserted in it the article 
3236 (3269), for the very purpose of making our jurisprudence har- 
monize with that of France, owing to the erroneous doctrine which 
had been laid down: by our Supreme Court in 1818, in the case of 
Delor vs. Montegut, 5 M. 468. 

As to the costs incurred in the suit of Monoski, in the Third District 
Court, they were taxed costs, and as such, under the rulings in 
Rousseau vs. Creditors, 17 L. 206, and Barkley vs. Creditors, 11 R. 
28, must be classed as privileged law charges on the tableau. 


The opinion of the court was delivered by 

Waite, J. The account of the executrix was opposed by various 
creditors, the principal opposition being that of Mrs. Widow Le Franz. 
Some of the opponents withdrew their complaints before trial, which 
resulted in a judgment rejecting in the main the pretensions of Mrs 
Le Franz, from which she appeals. 

We will notice only those questions, twelve in number, urged in the 
brief of counsel : 

First. That the executrix is liable for the difference in value be- 
tween the first appraisement of the property and the price for which it 
sold. The succession was opened in the month of December, 1878, and 
by the inventory, which was taken on the sixteenth of that month, the 
appraised value of the real estate was $11,300. Subsequently, in March, 
upon representing that there was a mistake in the first inventory, 
caused by the lines of the lots being erroneously mentioned, the court 
ordered a new appraisement and appointed experts for that purpose. 
The property, it seems, was before this new appraisement examined by 
a@ surveyor, who made plans of it, by which it was redescribed and re- 
valued on the 3d March, 1879, for $9800. This re-appraisement was 
made pending an advertisement of the property for sale, the terms as 
fixed by the order of court being one half cash, and the remainder at 
one and two years credit. In accordance with the advertisement, the 
property was offered on the 11th March, and only one piece was sold, 
in consequence of the inadequacy of the bids; the one sold having been 
bid in by the executrix for her own account at the price fixed by the 
second appraisement, which was two hundred dollars less than the first 
valuation. The executrix then prayed a second appraisement, averring 
that the valuation was so high that the property could not be sold under 
it. The property was under order re-appraised at $4200, and was re-ad- 
vertised, the terms being one third cash, and the balance at one and two 
years, and was sold on the 19th April for $5535. We are at a loss to 
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understand under this state of facts upon what principle the opponent 
expects to recover from the executrix the difference between the amount 
of the sales and the sum of the first appraisement. The second ap- 
praisement was rendered necessary by the error of description in the 
first inventory. Even granting the irregularity of the third, such state 
of things would not make the executrix personally liable in the absence 
of all proof of fraud or evidence of unfairness of price. The opponent 
does not attack the sales; on the contrary, ratifies them, and yet seeks 
to recover more than the price, upon the theory that the property did not 
bring an adequate price, although the price equaled the estimated value 
of the last appraisement. 

Second. That the executrix should be charged with $412 47 rent 
collected, or which should have been collected. The court below found 
that the sum of $22 ought to be debited under this item, and a careful 
scrutiny of the testimony satisfies us as to the correctness of its 
conclusions. 

Third. That the executrix has not sold the movables, but has 
charged herself with their inventoried value, $99. The court below find- 
ing that there was no proof of the inadequacy of the valuation in the 
inventory, and considering that this item had not been insisted on, over- 
ruled it. We think with the court below that there is no proof that the 
valuation in the inventory was unfair. We do not, however, consider 
that the executrix could become the owner by simply debiting herself 
with the price. 

Fourth. De Armas’ plans, forty dollars, claimed as improperly 
allowed. The second description and re-appraisement was made on 
plans drawn by this surveyor. They were averred to be necessary in 
consequence of the irregularity of the lines ; by them the property was 
redescribed, re-appraised, advertised, and adjudicated. Under this 
condition of things, whatever may be ordinarily the right of an exec- 
utor to incur the expense of making plans, we think the charge, which 
is shown to be reasonable, was properly allowed. 

Fifth. The following items are objected to: Advertising, Times, 
$71 40; Picayune, $71 40; German Gazette, $26 60 ; posters and posting, 
$10. The court below reduced the amount as follows: Times, 
$35 70 ; German Gazette, 13 30; Picayune, $35 70; the charge for post- 
ing was allowed. There is before us no prayer for the amendment of 
the judgment, and the only question is, were the amounts properly 
allowed. The proof shows that the expenses for posting is usual, and 
was actually incurred. For the advertisements, the sum allowed by the 
lower court is less than the legal rate, the complaint before us being that 
the advertisements were inserted in more than one newspaper. The 
proof is that the advertisements were actually inserted by the auctioneer 
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by order of the executrix, and the sums allowed were by him disbursed. 
It may well be that the insertion in more than one paper was of advan- 
tage to the estate. The law has, however, pointed out that legal 
advertisements are to be inserted in a “daily paper.” Acts of 1878, p. 
157. We cannot, therefore, allow for the publication in more than one 
daily paper. These items should, therefore, have been reduced to $35 70, 
for which sum the executrix was entitled to credit. 

Sixth. Four charges of twenty dollars each were allowed as fees to 
the experts who made the second and third appraisements. The lower 
court sustained the charges, on the theory that as the parties were not 
the appraisers appointed to take the inventory, their fees were not, 
therefore, governed by the law regulating those to be charged by ap- 
praisers. We are unable to grasp the distinction. The parties were 
certainly appraisers of succession property, and were appointed as such. 
The law fixes such fees at four dollars per vacation; there was one 
vacation, as is shown by the inventory, and one in making the re-ap- 
praisements. The sum of eighty dollars should be reduced to sixteen ; 
that is four dollars for each of the appraisers for each appraisement. 

Seventh. Clerk’s costs, $45 05, is opposed as being illegal. Counsel 
in their brief say that an examination of the fee-bill will disclose that 
this item is excessive. Nothing is said to indicate what items are exces- 
sive,and as the judge below allowed the amount, and no particular 
items are called to our attention, we will not disturb the judgment 
below. We cannot be expccted to analyze and examine each and every 
item of a fee-bill where the parties or their counsel have not thought 
proper to do so. 

Eighth, ninth, and tenth. Clerk’s costs, Third District Court, $22. 
Gauthreaux, sheriff, $9 50; J. Meunier, $15. These items result as fol- 
lows: Monoski, a mortgage creditor of the deceased, before the ap- 
pointment of a tutor to the minors commenced proceedings via executiva 
to enforce his claim. The minors being unrepresented, a tutor ad hoc 
was appointed, and his fees, as well as the costs above mentioned, after 
being taxed were placed on the. account as a privilege debt of the 
estate. They were correctly so placed. Rousseau vs. Creditors, 17 L. 
206 ; Barkley vs His Oreditors, 11 R. 28. So far as the amount of the 
clerk’s bill is concerned, it is covered by what we have previously 
said. 

Eleventh. The claim of the executrix for commissions, $284 97, 
was opposed as excessive, and because no commissions were due her, in 
consequence of maladministration. The court below, considering that 
no maladministration had been shown, did not reject the claim in toto 
but reduced it to $163 37, the reduction having been brought about by 
calculating the commission on the amount of the last appraisement. 
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Whether the reduction was or not correctly made, is not before us for 
review, no amendment of the judgment having been asked. We agree 
with the court below in thinking that the charged maladministration 
has not been proven. The charge of failure to deposit money in bank 
is, we think, removed by the fact that no money came into the hands 
of the executrix, unless it be the small sum collected for rent, to which 
we have previously adverted. 

Twelfth. There were three mortgage creditors; the succession 
was insolvent, and it was necessary that one of them contribute to pay 
the privileges. The account placed the burden of so doing on the 
junior mortgage. It was properly so placed. Devron vs. His Creditors, 
11 A. 482; Deverges vs. His Creditors, 18 A. 169 ; Succession of O’Laugh- 
lin, 18 A. 142 ; Ventress vs. Creditors, 20 A. 359 ; Succession of Rousseau, 
23 A. 3; Succession of Mare, 29 A. 414. It is now said that the rule 
enunciated by the current of authority does not apply, because the cred- 
itors had different mortgages on different properties ; the argument is 
answered by the authorities quoted. True, Devron’s case was decided 
by a divided court, but the doctrine taught by it has been followed by 
too long a line of precedents to render a re-examination either necessary 
or proper. It is urged that this case does not fall within the rule, be- 
cause the property upon which the junior mortgage rests did not belong 
to the debtor at the time the other property was mortgaged. The fact 
upon which the distinction is predicated is not sustained by the record; 
if it were, it would not be sufficient to take this case out of the rule first 
applied in Devron’s case, and since uniformly followed. That rule 
results from applying the maxim “ Qui prior es! tempore, potior est jure.” 
The test is not the date of the acquisitions, but of the mortgages. The 
reasoning of the court in the succession of Rousseau seems to us con- 
clusive of this issue. 

It is therefore ordered, that in so far as the judgment below 
allowed for advertisements the sum of $84 70, it be reduced to $35 70; 
and that the amount allowed the experts be reduced from $80 to $16 ; 
that the credit of $99 for the furniture be disallowed, and the executrix 
be ordered to sell the furniture as required by law. That in all other 
respects the judgment be affirmed, with costs in both courts, in favor of 
opponent. 
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STATE EX REL. BoaRD OF ScHooL DIRECTORS OF THE PARISH OF TENSAS VS, 
ALLEN JUMEL, AUDITOR. 


The Auditor of the State can not be compelled by a mandamus to levy a certain tax, even 
though an act of the Legislature has made it“his express duty to do so, when it appears 
that his doing so would be in disregard of a final decision of the Supreme Court pro- 
nouncing the act to be unconstitutional and in direct contravention of a subsequent act 
of the Legislature. 


— from the Third District Court, parish of Orleans. Monroe, 
J. 

E. Howard Farrar for relators and intervenors, appellees. 

H, N. Ogden, Attorney-General, for defendant and appellant. 


E. H. Farrar, for relators and intervenors, appellees, contended: 

First—Art. 834 of the Code of Practice declares that the writ “may be 
directed to public officers to compel them to fulfil any of the duties 
attached to their office, or which may be legally required of them.” 
See, also, High on Extraordinary Remedies, chap. 2, subdivision 
vii. and ix. ; Moses on Mandamus, chap. xi. p. 84. 

Second—The State, which was not a party on the record below, intervened 
after judgment and took this appeal. The Auditor did not appeal. 
In this court the State attempts to raise in argument the constitu- 
tionality of the law upon which the proceeding is based. The Auditor 
did not raise such a question in his pleadings; the State has filed no 
assjgnment of errors here. This was the only possible way that an 
error of law appearing on the face of the record could be urged in 
this court. 

Third—The unconstitutionality of a law cannot be urged under the plea 
of the general issue. Such a defense is strictly special, and the 
party who urges it must make it out beyond question. 2 Overton, 
168. 

Fourth—The State is estopped from setting up the unconstitutionality 
of Act No. 81 of 1872. Bigelow on Estoppel, p. 276; Hermann, sec. 
219; 3 Pickering 224; 4 Peters 187; 4 Benn. 231; 7 Cal. 527; 22 Ala. 
699; 13 An. 302; 3 Marsh 515; 5 Bush (Ky.) 230; Cooley, p. 215; 25 An. 
68; 28 An. 462. 


H. N. Ogden, Attorney-General, contra, contended: 

That Act 81 of the year 1872, having been declared unconstitutional by 
a final decree of the Supreme Court, the Auditor could not be com- 
pelled by a writ of mandamus to carry out any of its provisions. 
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The opinion of the court was delivered by 

DEB.ano, J. In 1843, the Congress of the United States authorized 
the Legislature of Louisiana to provide—by law—for the sale of the lands 
which, previously, had been reserved and appropriated for the use of 
schools, and to invest—in some productive fund—the price of the 
authorized sale. 

In pursuance of that Congressional enactment, the Legislature of 
Louisiana created and organized the free-school fund, and directed the 
issuance of State bonds, for an amount equal to that of its indebtedness 
to that fund, the assets of which—according to legislative and constitu- 
tional provisions—were to be perpetually held in trust, and never 
diverted to any other purpose than that for which the lands had origin- 
ally been reserved and appropriated. 


In 1872, the Legislature—disregarding those constitutional and legis- 
lative provisions—abolished the free-school fund, ordered the sale of 
the State bonds belonging to it, and directed a flagrant diversion of its 
assets. 

The bonds were sold, the proceeds of the sale misapplied, and the 
schools divested of a fund which had thrice been declared inviolable. 
In order to palliate what we have already denounced, and still consider 


as an act of spoliation, the Legislature by which it was perpetrated, 
evinced, and—it may be—feigned—by an usual enactment—an intention: 
to retrieve a manifest iniquity, and to repair the injury which—other- 
wise—was to result therefrom. 


That enactment is as follows: “It is hereby made the duty of the 
Auditor of Public Accounts fo ascertain annually the aggregate amount 
which would be due the several parishes, from the free-school fund, if it 
were retained in the form in which it was prior to the passage of this 
act, and to levy and collect a special tax to provide for the payment of 
the same to the several parishes, when due—as if the free-school fund 
had not been abolished.” 

Third section, Act No. 81, of 1872, p. 135. 


Is the duty thus imposed a purely ministerial duty, unconnected 
with the exercise of any discretion ? 

The Auditor is the head of one of the executive departments of the 
government, and—as such—the general accountant of the State. That 
he may be compelled, by mandamus, to perform a peremptory and 
absolute duty, there can be no doubt—but there is as little doubt that, 
by the very nature of his functions, he is often required to exercise dis- 
cretion. In this instance, and under the power delegated to him by the 
Statute of 1872, what is he commanded to do ? 

1st. To ascertain annually the aggregate amount which would be 
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due the several parishes, from the free-school fund, if it had not been 
abolished; and 

2d. To levy and collect a special tax to pay to the parishes that. 

aggregate amount, as if that fund had not been abolished. 

When the relator’s application was filed, the Auditor had, staring 
him in the face, Act No. 8 of the Legislature of 1878, fixing at thirteen 
mills on the dollar, the annual ad valorem tax levied for the purpose of 
supporting the government, to pay the public debt, and repealing all 
parts of laws in conflict with its provisions. He had too the decision 
in ‘Durant vs. the Board of Liquidation,” in which we held “that the 
statute relied upon by the relators violated the faith of the State, the 
conditions of the Congressional bounty, the legislation by which it was 
carried into effect, and the constitution of Louisiana—that the State 
could not, at its pleasure, abolish the obligations created by the act of 
Congress, ratified by its own legislation, and that the injunction to the 
Auditor to levy and collect a tax to pay interest on the diverted fund, 
was not a compliance with the Congressional act.” 

To do, as the Legislature commanded, the Auditor would have to 
disregard that decision, to assume that it is erroneous and the law con- 
stitutional, and to levy—under the act of 1872—a tax which, necessarily, 
would have increased and exceeded the rate of taxation fixed by that of 
1878. His obedience to the first, the invalidity of which had been judi- 
cially pronounced, would have amounted to a disobedience of the latter. 
He had to select between a condemned statute, and the decision by 
which it had been condemned. 

Pretermitting any discussion as to the constitutionality or uncon- 
stitutionality of the act of 1872, or any of its sections—pretermitting 
any opinion as to whether the act of 1878 was or was not an insuperable 
impediment to the levy and collection of the tax herein referred to— 
pretermitting any adhesion to the views expressed in the Durant case— 
they, that law and that decision, stood—at the date of the relator’s 
application—unrepealed and unreversed, and—by that law—the rate of 
taxation was limited to thirteen mills, and—by that decision—the act of 
1872, a compliance with which would have increased that rate, had been 
pronounced unconstitutional. 

Were we to hold that the Auditor should have disregarded our con- 
struction of the statute of 1872, and disregarded a law, which—appa- 
rently at least—was an obstacle to the execution of that under which 
we are asked to compel him to proceed, would it—on our part—be less 
than an acknowledgment that he is not to be guided by our adjudica- 
tions, and that he is bound to comply with the provisions of an enact- 
ment, which—according to our own decision—has never legally existed ? 
Placed—as he was—hetween the law, which commanded the per- 
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formance of an important task, and the judicial construction which 
negatived the very existence of that law, the Auditor—guided by that 
construction—refused to perform the required task. He had to pause, 
to reflect, to consider, to compare, to choose; and this plainly shows 
that he was not called upon to discharge a purely ministerial and incon- 
testable duty, or to execute an evidently constitutional and valid enact- 
ment. 

The claim on which the relators have based their action, is a just 
and a sacred claim, one due by the State to her own people, one which 
could not—honorably—be ignored or repudiated, and which—it seems— 
could be successfully urged in a memorial to the General Assembly, to 
the immediate representatives of the creditors of that diverted fund. 
To them and them alone, those creditors can look for another, a proper 
enactment, which would effectually compensate the loss which they have 
sustained. Here, they cannot be relieved ; for it is now settled that “the 
writ of mandamus will not issue, in any event, to compel a ministerial 
officer to perform a duty required of him by a statute which was de- 
clared void.” High, Ext. Rem. p. 77, No. 96. 


In “ McCurdy vs. Tappan,” the Supreme Court of Wisconsin said : 
“The only remaining point argued by counsel for the relator, which 
requires particular notice is that, conceding the act of 1869 to be void, 
still the town clerk, who is a mere ministerial officer, had no power to 
pass upon its validity, and that it was his duty to levy the tax to pay 
the award, unless restrained at the suit of some person competent to 
raise the question of validity. Wedo not think that position tenable. 
The act being void, it binds no one, and any person may assert its true 
character and refuse to obey it. Besides”—the court added—“there can 
be no doubt that the taxpayers of the town could have maintained an 
action to enjoin the levy of the tax, and the town clerk, by refusing to 
levy the same, acted—in a certain sense—as their representative.” 

29 Wisconsin, p. 686. 

It has been held that a law, and even one of the sections of a law, 
may contain provisions which are, and others which are not constitu- 
tional, but this happens when those provisions are “ perfectly distinct 
and separable, so that one may stand though the others fall.” 

5th Gray’s Reports, 485. 

It would be, as justly remarked by Mr. Cooley, “inconsistent with 
all the principles of constitutional law to adjudge that enactments are 
void, because they are associated in the same act, though not connected 
with or dependent on others which are unconstitutional ”—and he adds: 
“Where, therefore, a part of a statute is unconstitutional, that fact does 
not authorize the courts to declare the remainder void also, unless all 
the provisions are connected in subject-matter, depending on each other, 
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operating together for the same purpose, or otherwise so connected 
together in meaning, that it cannot be presumed the Legislature would 
have passed the one without the other.” 

Cooley’s Const. Lim., 3d ed. p. 177. 

“And if they are so mutually connected with and dependent on 
each other, as conditions, considerations, or compensations for each 
other, as to warrant the belief that the Legislature intended them as a 
whole, and if all could not be carried into effect the Legislature would 
not pass the residue independently, then if some parts are unconstitu- 
tional, all the provisions which are thus dependent, conditional, or con- 
nected must fall with them.” 

Cooley’s Const. Lim., 3d ed. pp. 178 and 179. 

The third section of the act of 1872 embraces three germane clauses 
enacted but for one purpose: to reach the free-school fund and dispose 
of the same. By the first, that fund was abolished—as a compensation 
for the injury inflicted by the first, the second ordered the levy of a tax, 
and the last, without which the others would not have been thought of 
and enacted, transferred to a fund created by said act, whatever then 
belonged to that which had been abolished. 

The unlawful purpose which produced two of those clauses, is the 
unlawful tie by which they are all linked the one to the other, and—that 
tie unfastened—they must share a common destiny, and fall as they 
were conceived and enacted—together. 

Were we to prop with technicalities the too isolated fraction of an 
entirely tainted statute, we would—by as timid as useless a decision— 
but postpone a general attack, by the taxpayers, on that indefensible 
fraction, and hundred of controversies would inevitably retard a resti- 
tution which, otherwise, may soon be demanded, and granted as soon 
as demanded. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed, and the relators’ ap- 
plication and intervention discharged at their costs in both courts. 

Rehearing refused. 


DISsENTING OPINION. 


WuirtE, J. I dissented from the conclusion of the court in this case, 
but further reflection has caused me to conclude that I should have 
given my adhesion to the opinion and decree. The difficulty in my 
mind lay beyond the Durant and Sun Mutual Insurance Company cases 
—was engendered by a doubt as to the correctness of the rulings there 
made, but, as I now think, these doubts should not have influenced me, 
under the rule of stare decisis. I put of record not the reasons for my 
dissent, but my adhesion to the decree of the court. 
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No. 7505. 
BERNARD LEMANN vs. Wipow F. A. TrRUxIL1o. 


Where a court acquires jurisdiction only in virtue of a sequestration, it is without authority 
touching any personal demand against the defendant, whose domicile is within the juris- 
diction of another court. 

Where supplemental petitions are filed in a purely sequestration suit, claiming additional! 
sums, each of such petitions must be separately sworn to, and a new order must be 
granted, and a new seizure made, under each of them, otherwise the court acquires no 
jurisdiction of the demands in those petitions. . 

A judgment against a succession not legally before the court is an absolute nullity. 

A sequestration suit is not a proceeding purely in rem, and hence, if the defendant in the 
suit is without capacity to stand in judgment, no valid decree can be rendered disposing of 
the property sequestered. , 

The surviving wife, who has ceased to administer the deceased husband's succession as 
natural tutrix, who is not its administratrix, and who has renounced the community 
between her and her deceased hasband cannot stand in judgment as defendant in a 
suit against the succession. 

The release of sequestered property on bond, in a case in which the defendant is without 
capacity to stand in judgment, will not prevent the intervention of the legal representa- 
tive of the owner of the property, the only person with whom the plaintiff could litigate 
his demand. 

A suit against the plaintiff in a sequestration suit who has obtained possession on a release- 
bond, on the ground that the property was improperly bonded, must be brought in the 
court in which the sequestration suit is pending. 

A writ of sequestration under which property is seized, which is invalid because of the omis- 
sion of the judge to fix the amount of the bond in his order granting the writ, cannot be 
validated by a subsequent order fixing the amount. A new writ must issue, under the 
supplemental order fixing the amount of the bond. Such supplemlental order can be made 
by none but the judge. 

Every court has jurisdiction to determine tho right to the possession of property held under 
ite orders. 


from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Henry Denis for plaintiff and appellee. 
E. Howard Farrar for defendant and intervenor appellant. 


Henry Denis, for plaintiff and appellee, contended : 

First—That the judge did determine the amount of the bond as required 
by law, when he signed the order with the bond under his eyes, and 
his attention being called specially to the amount. 

And plaintiff contends that the judge had, at all events, the power to 
issue the order nunc pro tunc, the test of which is, whether the 
error to be rectified is that of the parties or of the court. 7 A. 283; 
1 Rob. 165; 3 A. 260; 6 A. 701, 707; 10 A. 730; 12 A. 349, 596; 25 A. 
115: 3 Otto, 412; 13 La. 434. 

Second—Plaintiff, with leave of court, filed two supplemental petitions, 
which did not aver new facts, asked for as additional seizure, but 

5 

































SUPREME COURT OF LOUISIANA, 





Lemann vs. Truxillo. 





only alleged a larger indebtedness by defendant. Plaintiff contends 

the supplemental petitions need not be sworn to, inasmuch as, in 
, cases of sequestration, the amount of the alleged debt is not sworn 
to atall. 5 La. 299. 

Third—Defendant, after excepting to the jurisdiction of the court a qua, 
says, in so many words, in her answer, that she has no interest in 
the suit, either individually or as tutrix. Plaintiff contends that by 
so pleading she has put herself out of court and cannot contest 
with plaintiff; and that her appeal ought to be dismissed, inasmuch 
as she cannot possibly be aggrieved by a judgment rendered in rem 
upon property, and in a suitin which she has no interest. 27 A. 
542; 15 A. 547. 

Fourth—After the property sequestered had been bonded by plaintiff, 
Ruiz, the administrator of the succession of Truxillo, appointed 
after this suit was brought, intervened, and at the same time declin- 
ing the jurisdiction of the court a qua, asked that the property 
sequestered be delivered to him. 

Plaintiff contends that, under the jurisprudence of the State, no inter- 
vention is allowed after bonding of the property sequestered. 28 A. 
863 ; 28 A. 792; 27 A. 239; 23 A, 751, and cases therein cited. The 
three cases first cited are cases of sequestration, and not of attach- 
ment. 

Plaintiff contends also, that the intervenor cannot decline the jurisdic- 
tion of the court into which he comes voluntarily; that he must 
take the suit as he finds it, and litigate with the parties to the suit, 
or resort to the direct action. 19 La. 154; 8 Rob. 128; 20 A. 174; 

21 A. 118; 21 A. 643; 27 A. 239. 


















E. H. Farrar, for defendant and intervenor appellant, contended : 





First—That the order for a sequestration, as written and signed, is not 
a compliance with the law, and would not make the self-fixed bond 
furnished by the plaintiff valid, is too plain for discussion. The 
judge must fix the bond, and the plaintiff must comply with the 
order as rendered by the judge. C. P. Art. 276. 

Second—That conservatory remedies are harsh, and must be strictly 
construed. 4 A. 456; 3L.18; 11 R. 158; 1 A. 308; 2 A. 415, 920. 

Third—That the order fixing the amount of the bond nunc pro tune, 
made on February 5th, more than a month after the sequestration 
issued and the bond was signed, could not infuse life into a still- 
born sequestration. Nunc pro tunc orders have never before in the 
history of our jurisprudence been used to manufacture conditions 
precedent. 

In the nature of things, there can ba no such thing as a nunc pro tune 
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citation to validate a judgment rendered without citation, or a nunc 
pro tune affidavit, order, and bond to validate an attachment or 
sequestration that issued without those essential prerequisites. 

Fourth—That the exceptions to the supplemental petitions should have 
been maintained, is manifest. They were for other and additional 
demands besides that set forth in the original petition. They were 
not sworn to. No additional bond was given when they were filed. 
The jurisdiction of the court over the defendant necessarily de- 
pended on the possession and control by the court of the defendant’s 
property by virtue of a conservatory writ. The court, therefore, 
had no jurisdiction of any demand which was not accompanied 
with an attachment, sequestration, or provisional seizure of prop- 
erty. 

Fifth—That since Dorr vs. Kershaw, 18 L. p. 57, it has been the settled 
jurisprudence of this State, that after property under attachment 
has been released on bond it is too late to intervene and claim 
either ownership or a privilege upon it. 1 R. 277; 7 R. 349; 9 A. 
360; 14 A. 583; 16 A. 25; 17 A. 314. 
of the above-cited cases step in the track of Dorr vs. Kershaw. 
The reasoning ot the court in that case shows that the decision was 
based on the provisions of the Code of Practice fixing the obliga- 
tion of the surety on the release-bond. From these provisions 
they deduce the conclusion that the release-bond is not a substitute 
for the property—the obligation of the surety being to pay the debt 
of the plaintiff, and not to preserve the property, or to substitute 
the property for the liability incurred by signing the bond. 

Now, this rule was never laid down with reference to sequestration, until 
the case of Burbank vs. Taylor, 23 A. p. 751. An examination of 
that case shows that the court based its decision without reasoning 
upon the above authorities with reference to attachment. Those 
authorities destroy instead of supporting the decision. 

Sixth—That either the defendant had a right to stand in judgment to 
represent the sequestered property, or she did not. The mainten- 
ance of the first alternative was essential to the success of the 
plaintiff's suit, and it was on this theory that the defendant’s excep- 
tions were overruled. The establishment of the second alternative 
necessitated the dismissal of the plaintiff's demand. 


The opinion of the court on the original hearing was delivered by 
Marr, J., and on the rehearing by Spencer, J. 

Marr, J. Florentin A. Truxillo died, at his domicile, in the parish 
of Assumption, on the 15th October, 1877, leaving a widow and one 
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child, a minor. The widow caused an inventory to be taken, the prop- 
erty consisting entirely of movables, such as household furniture, stock,. 
implements and utensils, and the crop of cane then growing on the 
plantation which the deceased had occupied and cultivated as lessee. 
She also qualified as natural tutrix of the minor; and she caused the 
crop to be gathered and manufactured into sugar and molasses, part of 
which was shipped to New Orleans for sale. 

The creditors of the succession were not willing that she should 
continue to administer without giving security ; and they required an 
administrator to be appointed. By public notarial act of 4th January, 
she formally renounced the community which had existed between her 
and the deceased ; and this act was recorded on the 7th January, 1878. 

On the 5th of January she prayed the parish court to appoint her 
administratrix, on her giving the requisite bond. Her application was 
opposed by Joachim Ruiz, on the ground that she was incapable of ad- 
ministering, in the existing condition of her mind, caused by the ha- 
rassment to which she had lately been subjected by the creditors, and 
he claimed the right to administer as a creditor. She waived her right 
of preference as natural tutrix, and withdrew her application in favor of 
Ruiz. He was appointed, gave bond, qualified, and obtained letters on 
the 16th January ; and he entered immediately on his duties, and pro- 
voked the sale of the property of the succession to pay the debts, 
which Widow Truxillo had not attempted to do. 

On the 29th December, 1877, Bernard Lemann, of the parish of As- 
cension, brought this suit in the Sixth District Court for the parish of 
Orleans, against Widow Truxillo as survivor in community, and as 
natural tutrix of the minor, to recover $600, balance alleged to be due 
for advances and supplies furnished to the deceased, and after his death 
to his widow, to enable them to make and gather the crop, for which he 
claimed a privilege. On proper affidavit he obtained an order of 
sequestration, and under the writ the sheriff seized in the hands of 
Lanaux & Sons and Lehman, Abraham & Co. $1281 39, proceeds of 
sugar and molasses. 

On the 5th of January, a week after this seizure, plaintiff filed a 
supplemental petition, alleging that the balance due him was $890 78, 
for which he prayed for judgment with privilege, instead of the $600 
claimed in the original petition; and on the 14th January he filed 
another supplemental petition, claiming the additional sum of $121 39, 
with like privilege. Neither of these petitions was sworn to; and there 
was no new order on them, no new writ, no new seizure. 

Citations were issued on these three petitions, and they were served 
on Widow Truxillo, in person, at her domicile in Assumption, by the 
sheriff of that parish, on the 18th January, 1878, two weeks after she 
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had renounced the community, two days after her administration as 
natural tutrix had terminated by the appointment of Ruiz. 

When this suit was brought plaintiff's attorney handed the affi- 
davit, and a bond filled up for $1500, to a deputy clerk of the court, 
and requested him when he presented the papers to the judge for the 
order of sequestration to inform him that the property to be seized was 
worth about $1000, and that the bond was for a sufficient amount. The 
order was written by this deputy, and it was afterward signed by the 
judge, as follows: “ Let a writ of sequestration issue herein as prayed 
for, upon petitioner furnishing bond and security conditioned accord- 
ing to law.” A few days after the seizure was made plaintiff's attorney 
discovered that the amount of the bond was not stated in the order ; 
and at his suggestion, he and the deputy considering this a mere clerical 
error, the deputy inserted the words [in the sum of fifteen hundred 
dollars] between the words “security” and “conditioned” in the order. 

On the 17th January, the attorney for defendant took a rule on 
plaintiff, in which the facts just stated are set forth, to show cause why 
the sequestration should not be dissolved and the suit dismissed, on 
the grounds that there had been no such bond given, and no such order 
for sequestration, as the law requires ; and that, as defendant resided 
in the parish of Assumption, the jurisdiction of the court depended 
upon the existence and maintenance of the sequestration. 

On the 17th January defendant filed exceptions to the jurisdiction 
of the court. She gave the history of her connection with the succession, 
except that she stated that her application to be appointed administra- 
trix was pending. It had been decided the day before ; but, probably, 
there had not been time for her to communicate that fact to her at- 
torney in New Orleans. She plead that the property of a succession, in 
course of administration, cannot be sequestered by a creditor ; that the 
supplemental petitions had not been sworn to; that the additional 
amounts claimed on them were not covered by the sequestration ; and 
that the debt sued for was not privileged. 

The rule to dissolve was tried and submitted ; and on the 5th Feb- 
ruary it was discharged. “ And, further, it is ordered by the court that 
all words in the mandate of sequestration after the words ‘ issue herein 
as prayed for’ be stricken out, excepting the date and signature.” 

On the same day, on motion of plaintiff's attorney, “It was ordered 
that nunc pro tunc, the amount of said bond be stated to be for fifteen 
hundred dollars.” 

Shortly after the exceptions were fixed ; and after having been under 
advisement for more than two months, they were overruled on the 14th 
May. 

In the meantime, on the 9th April, the plaintiff obtained an order 


















SUPREME COURT OF LOUISIANA, 





Lemann vs. Truxillo. 





of court permitting him to bond the property sequestered; and the 
money, $1281 39, was delivered to him by the sheriff, on his giving 
bond for $1500. 

On the 15th May, the day after her exceptions had been overruled, 
Widow Truxillo, reserving the benefit of her pleas of domicile and want 
of jurisdiction, answered by general denial. She also plead that she 
was without interest in the property sequestered; that she had re- 
nounced the community; and that her administration as natural tutrix 
had terminated by the judgment of the parish court of Assumption, 
appointing an administrator. 

On the 25th May, Joachim Ruiz, the administrator, filed his petition 
of intervention, in which, after stating his appointment, and the facts 
material to his right, he alleged that he intervened, not for the purpose 
of giving the court jurisdiction over him, but solely for the purpose of 
obtaining possession of the funds in the hands of the court, in order 
that he might administer the same under the orders of the only court 
having jurisdiction, the probate court of Assumption. 

He also alleged that he “declines any controversy with plaintiff in 
this forum as to his pretended privileged claim upon the proceeds of the 
sugar and molasses ;” and he prayed that the sequestration be dis- 
solved, and that he, in his capacity as administrator, be declared the 
owner of these proceeds, and be put in possession of the same. 

Widow Truxilio answered this intervention by admitting the right 
of Ruiz; and she joined in his prayer. Plaintiff excepted that inter- 
venor could not contest his right to sue in the manner and in the court 
he resorted to; that the funds sequestered having been, on the 9th April, 
released to him on bond, they were no longer in court, and the interven- 
tion could not be allowed ; and that as intervenor declined to litigate 
with him, and only claimed the possession of property no longer in 
court, his demand shoul be dismissed. Without waiving his exceptions, 
he plead the general denial. 

By judgment of 10th February, 1879, the exceptions were main- 
tained, and the intervention of Ruiz was dismissed. 

On the 6th March, on motion of plaintiff's attorney, and on sug- 
gesting that defendant had, in her answer, declared that she had no 
interest in the case, and had thereby put herself out of court, it was 
ordered by the court that plaintiff be allowed to make proof of his 
claim, and to submit the case for adjudication. Accordingly, on that 
day, on the testimony of plaintiff alone, final judgment was rendered in 
his favor “against defendant, Widow F. A. Truxillo, as widow in com- 
munity and natural tutrix,” for the sum of $1012 17, * * a 
with privilege on the property sequestered, the judgment to be opera- 
tive only against the property, up to its value, “and not binding for any 
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excess over the value of said property, in personam against defend- 
ant.” 

Widow Truxillo and Ruiz appealed ; and their appeal brings up for 
review the judgment dismissing the intervention of Ruiz, and the final 
judgment. 

We premise that, if the court had acquired jurisdiction by the 
original petition and the sequestration, it would have been only to the 
extent of the amount claimed in that petition and sworn to. The court 
was without’ jurisdiction touching any demand against Widow Truxillo 
personally, because of her domicile in Assumption ; and it could have 
acquired jurisdiction with respect to the property only by the seizure 
of that property. The supplemental petitions set up the new and im- 
portant fact that some $400 more were due plaintiff than the amount 
claimed in the original petition. These petitions should, therefore, have 
been sworn to; and new orders and new writs granted, and new seizures 
made under them. No such thing having been done, the demands set 
up in those supplemental petitions, in excess of the original demand, 
should have been dismissed for want of jurisdiction. 

The final judgment is manifestly a nullity. The court held that 
defendant had put herself out of court ; and yet a judgment was rendered 
against her with privilege on the property. If a defendant could put 
himself out of court, he would thereby put the case out of court, so 
that no judgment could be rendered against him. It is only in a pro- 
ceeding purely in rem that a judgment can’ be rendered with respect 
to property otherwise than contradictorily with some person either in 
possession, or claiming title or possession. This is not a proceeding 
purely in rem. 

Moreover, Widow Truxillo was not capable of standing in judgment 
with respect to this property, at any time after the 16th January, 1878. 
She administered temporarily as tutrix ; and if it be conceded that, as 
widow in community and natural tutrix, she was capable of standing in 
judgment on the 29th of December, 1877, when the suit was brought, she 
ceased to have any right as widow in community by her renunciation of 
4th January, and she ceased to have any power to administer, as natural 
tutrix, on the 16th January, when Ruiz was appointed and qualified as 
administrator. 

The court erred in dismissing the intervention of Ruiz. It has been 
decided that where property has been released on bond, it is no longer 
in custodiam legis; that the bond represents the property only as 
between those who were parties to the suit at the date of the bond ; and 
that no subsequent intervention could be allowed. All the decisions to 
this effect, prior to that in Burbank vs. Taylor, 23 An. 751, were in cases 
of attachment. See Dorr vs. Kershaw, 18 La. 57; Beal vs. Alexander, 1 
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Rob. 277; Same vs. Same, 7 Rob. 349; McRue vs. Austin, 9 An. 360; 
Wright vs. White, 14 An. 583; White vs. Hawkins, 16 An. 25. 

The release-bond in attachments differs widely from the release- 
bond in sequestration. In the attachment the plaintiff has no right to 
bond ; and the obligation of the defendant who exercises that right is 
that he will pay and satisfy such judgment, up to the value of the prop- 
erty attached, as may be rendered against him in the suit. On giving 
this bond the attachment is dissolved; and the defendant resumes the 
possession of his property, with all the rights, power,-and control 
touching it which he had before the attachment. R.C. P. Art. 259. 

In cases of sequestration the defendant has the exclusive right to 
bond, for ten days. On his failure to avail himself of this right, the 
plaintiff may have the property delivered to him on bond. In either 
case the condition of the bond is that the party thus obtaining posses- 
sion,if the property be movable, will not send it out of the jurisdiction 
of the court; that he will not make an improper use of it; and that he 
will faithfully present it after definitive judgment, in case he should be > 
decreed to restore the same to the adverse party. R. C. P. Arts. 279, 
280. 

The object of the attachment is to enforce the payment of a debt, 
without any pre-existing right to the property attached ; the object of 
the sequestration is to enforce some pre-existing right to the property, 
whether the plaintiff claim the possession, or the ownership, or some 
lien or privilege. These differences would justify the conclusion that 
the release on bond of property attached takes the property out of the 
custody of the law, and substitutes, for the purposes of the suit, the 
bond with security; while, by its very terms, the release-bond in a seques- 
tration keeps the property under the control of the court, in order that 
the decree, in reference to it, may be enforced against the property 
itself. 

Nevertheless, in Burbank vs. Taylor, 23 An. 751, Carroll vs. Bride- 
well, 27 An. 239, and Phifer vs. Maxwell, 28 An. 862, the previous decis- 
ions in cases of attachment were applied to cases of sequestration; and 
it was decided that after the release on bond of the property seques- 
tered, neither one claiming to be the owner, nor a creditor asserting a 
privilege, could be allowed to intervene. If this be true, as a general 
rule, it cannot be true in a case in which the original defendant is with- 
out interest, and without capacity to gtand in judgment in the suit; 
and the person seeking to iitervene is the only one with whom the plain- 

tiff could litigate his demand. 

After the 16th January, 1878, there was no party to the suit repre- 
senting or capable of standing in judgment for the owner of this prop- 
erty, that is, the succession of Truxillo. Plaintiff could not have ob- 
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, tained a valid judgment on his demand without first having made the 
legal representative of the succession of Truxillo a party; and the sole 
representative of the succession was Ruiz, the administrator. It was 
the business and the duty of plaintiff to have caused Ruiz to be cited 
as defendant. But plaintiff did not choose to do this. He had obtained 
on the release-bond a sum of money more than sufficient to satisfy his 
demand ; and it is not probable that he would ever have taken any steps 
to make Ruiz a party, or to have a definitive judgment rendered. But 
Ruiz, mindful of his duty as administrator, and of his interest as a 
creditor, came into court voluntarily, and sought, by way of intervention, 
to make the precise issues with plaintiff, in that form which he could 
have made as defendant, if plaintiff had chosen to afford him an oppor- 
tunity to do so by citing him to answer. 

In Tucker vs. Musselman, 6 An. 226, it was decided that where the 
plaintiff in sequestration obtains possession under a release-bond, he 
eannot be sued for that property in another court, on the ground that 
it was improperly bonded, while the suit in which it was sequestered is 
still pending. This decision proceeds upon the plain proposition that 
property sequestered, delivered to the plaintiff on bond, is in gremio 
legis; and that the right of plaintiff to retain possession under the 
bond until definitive judgment cannot be questioned in any other court 
of original jurisdiction. The contrary doctrine would lead to inextri- 
cable confusion and complications. 

In this case, Widow Truxillo, the only defendant, had striven in 
vain to have the sequestration set aside, and the suit dismissed. She 
had informed the court that she was not the representative of the suc- 
cession; and the plaintiff, having the money of the succession in his 
possession, had failed to cite the administrator. The administrator 
could not have made himself a defendant in the suit; nor could he have 
sued plaintiff in any other court for the money which plaintiff held 
under the order and by authority of the Sixth District Court. He was 
compelled to proceed in that court; and it was wholly immaterial 
whether he preferred to bring a separate suit, which would necessarily 
have been cumulated with the original suit, or to intervene in the original 
suit. In either case, the question to be determined was the right of 
plaintiff to retain the money delivered to him on his bond. If the court 
was without jurisdiction, the sequestration could not be maintained ; 
and the plaintiff would be bound to restore the money. If the court 
had jurisdiction, and the sequestration was not valid, the detention of 
the money under the bond was not lawful; and the administrator was 
entitled to the possession. 

Waiving any expression of opinion now as to the right of a creditor 
to sequester the property of a succession under administration, we shall 
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consider the question of the validity of the sequestration upon the 
hypothesis that the court had jurisdiction to the extent of the value of 
the property sequestered. 

The law requires as a prerequisite to the issuing of the writ of 
sequestration, that the judge shall fix the amount of the bond to be 
given by the plaintiff. If the judge should grant the order, without fix- 
ing the amount of the bond, he might supply this omission by supple- 
mental order; but no other person could. In such case, if the writ had 
been issued, and seizure made, under the original, defective order, a new 
writ should be issued, and new seizure made on the corrected or supple- 
mental order. A writ and a seizure under an invalid order cannot be 
validated by a subsequent valid order. The record in this case shows 
that the original order was fatally defective; and as there was but one 
writ, that which was issued under the original invalid order, and the 
only seizure was under that writ, on the day that it was issued, the 
detention of the money seized by the sheriff, under that writ, and the 
subsequent release and delivery of it to the plaintiff, were equally illegal. 

Jurisdiction cannot be acquired by the illegal seizure of property; 
nor by the citation of a person not amenable to the process of the court, 
and not capable of standing in judgment in the suit. But every court 
is competent to determine the right to the possession of property held 
and detained under its orders and by its authority; and the Sixth District 
Court alone had jurisdiction to determine, on the demand of the admin- 
istrator, whether he, claiming in his representative capacity, or plaintiff, 
claiming under the sequestration and release-bond, was entitled to the 
money seized. It had no jurisdiction whatever of the money demand 
of plaintiff against the succession of Truxillo. 

We do not think it necessary to remand the case, because the record 
contains all the evidence and issues requisite to the final determination 
of the controversy; and justice requires that it should be determined 
without further delay. 

It is therefore ordered, adjudged, and decreed that the judgments 
appealed from be annulled, avoided, and reversed ; that the exceptions 
taken by plaintiff to the intervention of Joachim Ruiz, Jr., adminis- 
trator, be overruled, and the intervention be reinstated; that the 
demand of plaintiff against the succession of Florentin A. Truxillo be 
rejected, as in case of nonsuit, with reservation of his right to proceed 
against the succession in the proper tribunal, as if this suit had not 
been brought ; that Joachim Ruiz, Jr., in his capacity as administrator, 
be decreed to be the lawful owner and entitled to the immediate posses- 
sion of the money, to wit, the sum of twelve hundred and eighty one 
dollars and thirty nine cents ($1281 39), sequestered in this suit, and by 
the sheriff released on bond and delivered to Bernard Lemann on the 
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9th April, 1878 ; that there be judgment in favor of said Ruiz, adminis- 
trator, against said Bernard Lemann, for said sum of twelve hundred 
and eighty one dollars and thirty-nine cents ($1281 39), with interest at 
the rate of five per cent per annum from the ninth day of April, 1878, 
until paid ; and that the said Bernard Lemann pay all the costs of this 
proceeding in this court and in the district court. 

Mr. Justice WHITE having been of counsel takes no part in this 
decision. © 


On APPLICATION FOR REHEARING. 


Spencer, J. Our great respect for the plaintiff's counsel, and our 
belief that the intemperance of his zeal, in the application for rehearing, 
is due to the sincerity of his convictions, have induced us to most care- 
fully reconsider the opinion heretofore rendered. The counsel says: 
“Tt is a remarkable fact that the judgment rendered reverses five points 
or rules of practice up to this time established by the jurisprudence of 
the State.” That in support of these rules he has “cited precedents 
and authorities,” while in reversing them this court has cited none. “At 
one sweep the court has made five important changes in our juris- 
prudence,” and he no longer “ dares tell a client how the law stands !” 
Reminding the court that its pride of opinion makes it his adversary, he 
proceeds to demonstrate our errors. 

It requires but a brief experience to teach judges that their decrees 
are frequently subversive of the “established jurisprudence” only because 
they are adverse to the desires and not responsive to the hopes of counsel. 
Without arrogation, we think it may be safely asserted that judges, who 
have no interest, feeling, or passion to warp their minds, will more fre- 
quently be right in their conclusions than will the counsel who has been 
wrought to white heat by the friction of combat. 


I. 

The first point wherein we are charged with the subversion of the 
jurisprudence is in having held that an order of sequestration, rendered 
at chambers, which did not fix the amount of bond, was fatally defective, 
and that the judge could not, months after the writ had been executed, 
cure the defect by an order fixing the bond nunc pro tunc. The counsel 
cites us to the authorities overthrown. They are found in 7 An, 284; 
1 R. 165; 3 An. 260; 6 An. 701 and 707; 12 An. 349; and 25 An. 115. 

We have studied these cases attentively, and if there is one of them 
that sustains the proposition that the bond may be fixed nunc pro tunc, 
in cases of the conservatory writs of injunction, sequestration, etc., we 
have failed to find it. 

We understand those cases as holding what we had supposed to be 
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elementary, to wit: That where an order has been made, or a proceed- 
ing had, in a cause pending in a court of record, and where, from over- 
sight or negligence, the record does not show that such order has been 
rendered or proceeding been had, the court may order it to be entered of 
record nunc pro tunc. Even this rule must be confined to orders and 
proceedings in open court; for in granting orders at chambers the judge 
does not manifest or declare his will otherwise than in writing. As was 
said in one of the cases cited by plaintiff, 12 An. 349, “the judicial acts 
of a court of record are evidenced by the record alone; that no parol 
proof of a verbal order is admissible to supply the want of record evi- 
dence. That an order rendered, but not entered, may in proper cases 
be entered, nunc pro tune.” 

II. 

In the second place, we held that where the jurisdiction of a court 
existed only by reason of its seizure of property, if that seizure was 
illegal and void, the court has no jurisdiction. In other words, the 
seizure being the basis, the reason, of its jurisdiction, the seizure failing, 
the jurisdiction was gone. Sublato fundamento, cadit opus. As a corol- 
lary of this, we held that the jurisdiction was limited to, and measured 
by, the amount of the debt for which the seizure was effected; and that 
further money demands, in amended petitions, for which no seizure was 
made or prayed were therefore beyond a jurisdiction which rested only 
on the seizure. The only case cited as overturned by these views is 
that of Ohio Ins. Co. vs. Edmonson, 5 L. 298. In that case the plaintiff, 
claiming a lien on a steamboat, presented a petition setting forth the 
nature, etc., of its claim, and prayed for a writ of provisional seizure. 
The facts stated being duly sworn to, the writ was granted. In asup- 
plemental petition plaintiff alleged that the facts stated in.its original 
petition entitled it to a writ of sequestration also. To this supplemental 
petition was annexed plaintiffs affidavit that the facts stated in the 
original petition were true. 

Held, that as the facts of the original petition were sworn to, and 
entitled the plaintiff to a sequestration, and as no new facts were set 
out in the supplemental, it was not necessary for him to swear to its 
allegations. The court intimated, and correctly, that the second affidavit 
to the facts of the original was unnecessary, as they were already sworn 
to before. 

The court simply held that the original petition and affidavit thereto 
entitled the plaintiff to either or both writs. We leave the counsel to 
trace the slightest analogy between that case and this. We cannot. 

III. 

The plaintiff brought suit against the widow and tutrix administer- 

ing to recover a debt of the deceased. She subsequently renounced the 
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community, and was superseded by the appointment of an adminis- 
trator (Ruiz). Thereupon she alleged that she had no capacity to stand 
in judgment for the estate, and averred that she had no personal inter- 
est in the property. At this juncture, Ruiz, the administrator, who 
superseded the tutrix, came forward and asked to become party to the 
suit. He was the only possible person contradictorily with whom plain- 
tiff could proceed. “But the plaintiff excepted to Ruiz’ right to appear 
or intervene ; had him dismissed from the case. Then he had it sol- 
emnly adjudged that the widow and tutrix had put herself out of court, 
and could no longer be heard, and thereupon proceeded to take an ex parte 
judgment against the widow and tutrix, limiting his judgment in execu- 
tion to the property sequestered. In other words, having expelled from 
the case all opponents, having no longer an adversary “to molest or 
make him afraid,” he proceeded ex parte to the proof of his claim, and 
took judgment therefor “against the widow and tutrix” whom he had just 
had ejected from the case as being without capacity and without interest ! 
We declared the judgment so taken a nullity, for want of a defendant. 
The counsel says that in so holding we have overruled two decisions of 
this court, and violated logic as well as law. We leave him to wrestle with 
the problem, remarking en passant, that it is a mere delusion to sup- 
pose that plaintiff's suit was what is known technically as a “ proceed- 
ing in rem.” That proceeding is provided for in C. P., arts. 285, 290, et seq. 
It can only be resorted to where the party has a privilege on a thing 
“either lost or abandoned by its owner, or whose owner is either un- 
known or absent.” Even then, “an advocate” must be appointed for 
the owner, and public notice be given in the papers. 
IV. 

Counsel says he has cited six leading cases to the effect that an 
intervenor cannot except to the jurisdiction of the court, and that we 
have held that he can do so. 

Plaintiff was the creditor of an estate opened in Assumption. He 
seized property of that estate in Orleans, claiming privilege thereon. 
We waive any decision as to his right todo so. At the time of bringing 
suit, the estate was administered by the widow as natural tutrix, and 
she was properly sued as its representative. But before any progress 
had been made in the suit, she was destituted from the administration, 
and superseded by Ruiz as administrator. She pleaded these facts. They 
were not, and could not be, denied. What, under these circumstances, 
should plaintiff have done? He should at once have asked to have 
Ruiz cited as defendant, he being the successor of the tutrix in the ad- 
ministration. Plaintiff did not doso. But Ruiz came without citation 
and asked to be admitted to the defense of the suit. Upon reflection, 
we see no reason why the heir or legal representative or successor of a 
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defendant, may not, on his own motion, make himself party in lieu of 
the person to whom he succeeds, upon proof that he is such representa- 
tive. Otherwise, plaintiff by neglecting or refusing to have him cited 
might keep a succession open forever. We held that Ruiz could make 
all the defenses that the tutrix could or did make. He was in reality 
the defendant, and the only defendant that there could be in the case, 
after his appointment as administrator. Besides, he had a right to 
claim from plaintiff the property or funds of the estate illegally held by 
him under bond. No other court could have restored him that pos- 
session. He had a right to adopt and insist upon the defenses made by 
his predecessor as defendant. Why cite to us, as applicable to this 
case, authorities which treat of the intervention of third persons? Can 
there be a suit with only a plaintiff and an intervenor in it? If Ruiz 
was not defendant, then there was no defendant, and therefore no suit. 


V. 

On the subject of the different effects of release-bonds in attach- 
ment and in sequestration, we only desire to add to what we have 
already said a few observations. 

It would be strange indeed if a plaintiff could become owner of 
property by simply sequestering it on a claim of privilege or ownership 
and bonding it. Yet plaintiff's counsel insists that the effect of plain- 


tiffs release-bond is to put the property at his disposal. Is it possible 
that because I have a privilege on a thing, sequester it, and bond it, I 
can dispose of it at my pleasure? Could not the owner revendicate it 
in kind in the hands of my vendee? Would not any sale of it by nte 
be absolutely void? Is it not manifest then that a plaintiff in sequestra- 
tion gets by his release-bond only the custody and keeping of the thing 
pending the litigation? That he holds the property for the court, and 
not for himself? Yet the counsel cites us to 24 An. 570, as authority for 
the doctrine that plaintiff in such case can dispose at pleasure of the 
thing sequestered. The case decides nothing of the sort, and would be 
absurd if it did. It simply decides that the defendant and owner who 
has bonded his property under sequestration may remove it from a 
rented place which he is leaving. Of course he can. He is its custo- 
dian, as well as its owner. 

We see no reason to change our former conclusions, and the rehear- 
ing is refused. 
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No. 7463. 


SuccEssION OF BRIDGET COYLE. 


A creditor of the defendant in a certain suit who appeals from the judgment rendered in the 
suit, and asks that it be set aside on the ground of irregularities, institutes what is in 
effect a revocatory action, and he cannot maintain such an action when he fails to allege 
that such judgment was in fraud of his rights, or that it gave the judgment creditor an 
unlawful preference, or that the defendant had not sufficient property to satisfy his own 
claim and the judgment also. 

A creditor cannot complain that her debtor has renounced the usufruct of his children’s 
property, because such a usufruct cannot be made liable to the payment of debts. 


ea from the Second District Court, parish of Orleans. Tissot, 
J. - 


Thos. Gilmore & Sons for appellees. 
Charles Louque for appellant. 


Charles Louque, for appellant, contended: 

First—James Coyle was the usufructuary of the community property 
accruing to his children, and they could not, during the existence of 
his usufruct, sue him to recover their share. R.§S. sec. 1710; Acts 
1844, page 99; 14 A. 356. No renunciation of this usufruct appears 
in the record. 

Second—One of the plaintiffs is a minor, still under the tutorship of 
James Coyle. The undertutor represented the minor in said suit. 
The minor cannot sue his tutor pending the tutorship. 30 A. 675. 

‘Yhird—That the creditors of a usufructuary can cause to be annulled 
any renunciation of his rights to their prejudice, whether it be ac- 
companied with fraud or not. C. C. 624. 

Fourth—A wide distinction exists between an appeal by a third person 
and a revocatory action. The one is used where the defects are 
apparent on the face of the record and may be corrected by the 
appellate court; the other, where all the forms are correct, but the 
intention of the parties was to defraud. We know very well that a 
revocatory action may be brought to annul a fraudulent judgment, 
as was decided in 11 L. 419, the case cited by the court to support 
the theory that the judgment appealed from cannot be reversed. 
But that case never decided that a judgment which was rendered 
for a debt not exigible and in favor of a person incapacitated from 
appearing in court could only be set aside by a revocatory action. 


T. Gilmore & Sons, contra, contended : 

‘This is an attempt on the part of the appellant to make this appeal 
serve the purpose of a revocatory action. It is scarcely necessary 
to say that this court cannot entertain it. 
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The grounds alleged against the judgment are frivolous. 

The children have a right, whenever the value of the property specially 
mortgaged diminishes so as to endanger their interest, to require an 
additional mortgage; and it is the duty of the undertutor to see to 
it. Civil Code, art. 328. ; 

It is not perceived how the failure of James Coyle to insist upon his 
usufructuary rights can injure the appellant. Those rights are not 
subject to seizure and sale on execution. C. C. 1992. 


The opinion of the court was delivered by 

DEBtanc, J. Bridget died in 1858, leaving several children, who 
all—except one—are now of age. On the 16th of April 1859, James 
Coyle, the father and tutor of those children, rendered an account of 
his tutorship, in and by which he acknowledged to be indebted to them 
in the sum of $12,802 62. ‘ 

In order to discharge his property from the legal mortgage arising 
from the tutorship, he gave a special one, and—on the 19th of October 
1878—nearly twenty years after the rendition of his account—he was 
sued by his wards and confessed, in their favor, a judgment which— 
without his absolutely useless confession—is fully sustained by the evi- 
dence introduced on the trial. 

Miss Mulligan, a creditor of Coyle, has appealed from, and urges 
the reversal of that judgment, on the grounds: 

1st. That one of the plaintiffs in the suit brought against Coyle, is a 
minor, who is still under his tutorship, and by whom he could not 
legally have been sued. 

2d. That he is entitled to, and does not appear to have renounced 
the usufruct of his children’s share in the community heretofore exist- 
ing between him and his deceased wife, and that they cannot—now— 
recover the share subject to that usufruct. 

These grounds are urged—not in the motion filed to obtain the 
appeal, but in her counsel’s brief. 

The appellant does not contest the children’s claim, but—in his 
argument—complains, in substance, that the object of Coyle’s confession 
was to facilitate and hasten the obtaining of the judgment appealed 
from, in order to have it recorded before that which she herself was 
then seeking to obtain against him. 

This court held that, “ where the object of a suit is to annul a judg- 
ment and the assignment of property under it, as being in fraud of 
creditors, it is to be regarded as a revocatory action, by which they can 
avoid every act of their debtor, so far as it is injurious to them.” 

11 L. 419, 

“That action can only be exercised when the debtor has nt prop- 
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erty sufficient to pay the debt of the complaining creditor, or of all his 
creditors, when there has been a cession.” 

C. C. 1971 (1966), 1984 (1979). 

Admitting—as it is not denied—that, under the averments of her 
motion for an appeal, Miss Mulligan was entitled to that which she 
obtained, and that she can—as a creditor—successfully urge irregulari- 
ties which, if they do exist, are personal to, and were waived by Coyle, 
how can she justly expect the reversal of a judgment which she herself 
acknowledges to be correct, wher she merely charges—in the only 
pleading filed in her name—“ that it tends to defeat the collection of 
her claim,” and does not charge that the confession—of which alone 
she complains—was made in fraud of her rights, or to secure for the 
children an undue and illicit preference, nor that Coyle has not sufficient 
property to satisfy her own and the plaintiffs’ demand ? 

As to Coyle’s usufruct of that portion of the common property 
inherited by the legal representatives of his wife, it matters not—so far 
as Miss Mulligan is concerned—whether he could or did renounce it, for 
the Code expressly provides “ that such a right cannot be made liable 
to the payment of debts.” 

C. C. 1992 (1987). 

Whether considered separately or collectively, the facts alleged 
and relied upon by Miss Mulligan do not sustain her application, or 


authorize the reversal of the judgment appealed from, which is affirmed 
at her costs. 


Rehearing refused. 





No. 7679. 


STATE EX REL. FREDERICK KEUFNER Vs. THE Mayor oF Moraan City. 


The constitution of 1879 was not operative from the date of its adoption by the convention, 
but only from its ratification by the people as evidenced by the promulgation of the result 
of the election. 


ee and Prohibition. 


Henry Train, A. & W. Voorhies for relator. 

B. F. Winchester, city attorney, for respondent. 

The opinion of the court was delivered by 

Wuirr, J. On the 16th of December, 1879, the relator, by affidavit, 
was charged with selling meat outside of the public market in violation 
of the ordinances of Morgan City. He was tried by the mayor and 
sentenced on the 16th of December to pay a fine of five dollars, or in 
default, to five days imprisonment in the city jail. A suspensive appeal 
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having been refused, the proceeding we are now considering was taken 
to compel its allowance. The mayor in response to the rule nisi says, 
that the appeal was refused because the constitutionality of the ordi- 
nance was not brought in question, since the defendant only urged, not 
that the ordinance violated the then existing constitution, but the pro- 
posed constitution of 1879, not at the time of the charge, trial, sentence, 
or refusal of the appeal, officially promulgated as having been adopted. 
The answer is borne out by the record, which is made a part of the re- 
turn, and in fact is admitted to be correct by the relator’s petition. 
’ Under this state of things, it is manifest that we cannot make the rules 
absolute, for although our jurisdiction extends to reviewing the con- 
stitutionality of a fine imposed by a municipal corporation, no such 
question is presented, as the only complaint of the relator is that 
the fine violated not the constitution, but one proposed for adoption. 

The rules are discharged at relator’s cost. 

Rehearing refused. 





No. 7634. 
City oF NEw ORLEANS vs. PEOPLE’s BANK OF NEW ORLEANS. 


Banks organized and doing business under the free banking law enacted in the year 1853 are 
not subject to taxation in the form of a license. The exemption from license-tax of those 
banks, as a class, is not a violation of the constitutional requirement concerning equality 
and uniformity. 


_ from the Third District Court, parish of Orleans. Monroe, 
J. 


S. P. Blanc, assistant city attorney, for plaintiff and appellee. 
F. W. Baker, W. S. Benedict and Jos. P. Hornor for defendant and 
appellant. 


8S. P. Blanc, assistant city attorney, for plaintiff and appellee, con- 
tended : 

That the question of exemption is not new. Your Honors have fully 
disposed of it, not only in cases presenting simply analogous features 
and resting on the same principles, but in controversies between the 
banks and the city, in some of which precisely similar laws of ex- 
emption were set up against the license deniand, and in one of 
which a plain and unequivocal exemption from all taxation, except 
on real estate, was expressed. City of New Orleans vs. Louisiana 
Savings Bank and Safe Deposit Company, 31 An. p. 637; State of 
Louisiana vs, Southern Bank, 31 An. 519 ; Louisiana Cotton Manu- 
facturing Company vs. City of New Orleans, 31 An. 440; City of New 
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Orleans vs. St. Anna’s Asylum, 31 An. 292. These cases dispose of 
every point which can be urged by the defendant to maintain a 
claim for exemption. Constitution of 1868, art. 118; 24 A. 86; 28 
A. 756; 29 A. 284; 21 A.1; Dill. on Mun. Corp. sec. 616 ; 27 A. 438; 
30 A. 259; 18 Wall. 225; Burrough on Taxation, p. 150. 


F. W. Baker, W. S. Benedict, and Jos. P. Hornor, contra, contended : 

First—The question as to whether the free banking act was a contract, 
and whether licenses can be enforced against the free banks, needs 
no argument. 

This court, in the cases of the City of New Orleans vs. Southern Bank, 
11 An. 41; State vs. Southern Bank, 23 An. 271; State vs. Union 
Bank, Opinion Book No. 39, p. 426 ; State vs. Mechanics’ and Trad- 
ers’ Bank, and State vs. Merchants’ Bank, Opinion Book No. 39, 
p. 316 ; the last three not reported, has declared that the free bank- 
ing act was a contract by which the State and its creatures were 
bound not to impose such license. 31 A. 519. 

Second—The Act No. 192 of 1857 did not repeal the free banking act, 
which was a contract with the State, and hence could not be re- 
pealed, 

Third—The constitution of 1868 isnot in conflict with, nor did it alter or 
change the free banking act, (and even if any change were made it 
could not affect banks organized after that constitution went into 
effect.) Constitution of 1868, art. 149 ; 21 A.1; Hen. Digest, p. 788, iii. 
Nos. 1, 2, 3, 4, arid 6; 21 A. 726; 23 A. 449; 10 A. 56; 11 A. 739; 20 
A. 373; 29 A. 285; 30 A. 554, 910; 10 A. 398; 21 A. 434; 1 Woods, 85. 

What prescription bars licenses ? 

The late decision of your Honors in succession of Zacharie, 30 An. 
1260, fixes ten years as the bar to taxes, but licenses are not referred 
to. As to them, we submit that the limit of two years, recognized 
in the cases of Buckner vs. Fox, Collector, 22 An, 246, 16 An. 132, 
and 15 An. 381, would be more reasonable. 

Further, by section 36 of Act No. 96 of 1877, it will be seen that the 
term of prescription of all taxes has been reduced to three years. 
This we invoke. 


The opinion of the court was delivered by 

ManninG, C.J. The plaintiff sues for nine thousand dollars, licenses 
for as many years commencing with 1870, at one thousand dollars each. 
The defendant pleads that it is a free Bank, and is therefore exempt by 
law and under its charter from the payment of this license, and that a 
large portion of the claim is prescribed. 

This Bank was organized under the Free Banking law of 1853—the 
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date of its organization being December 1869. It has been held that 
the Banks organized under that law are not subject to taxation in the 
form of a license. New Orleans v. Southern Bank, 11 Annual, 41. The 
State v. same Bank, 23 Annual, 271, and the same ruling has been ap- 
plied to three other Banks in cases unreported. It is too late now to 
question the correctness of those decisions. 

But the plaintiff relies on the State v. Southern Bank, 31 Annual, 
519, where we held that a license was due. Our decision was based ex- 
pressly on the re-incorporation of that Bank in 1873, subsequent to the 
enactment of the Free banking Act of 1870, and of course under the 
constitution of 1868, and we therein pointed out how that constitution, 
and Secs. 307 and 315 Rev. Stats. affected the question quoad that Bank 
because of its re-incorporation under the dominion of those laws. 

This case is distinguishable from that. The organization of this 
Bank was in 1869 under the first free banking Act. It has repeatedly been 
held that the constitutional requirement (Const. 1868 art. 118) that taxa- 
tion shall be equal and uniform does not inhibit the legislature from, 
nor deprive it of the power of, dividing the objects of taxation into 
classes. City v. Kaufman, 29 Annual, 283. City v. Davidson, 30 Annual, 
554. City v. Fourchy, Ibid. 910 and cases reviewed. Hence when a 
Bank claimed exemption from the payment of a license because of a 
special provision to that effect in its charter, we held that such exemption 
was unconstitutional, because it was of a particular bank. City v. La. 
Savings Bank, 31 Annual, 637. 

The defendant Bank is one of aclass. The Free Banks differ from 
all others in many particulars. They are organized in a different 
manner from other Banks. They are subject to peculiar restrictions. 
They possess peculiar and exclusive rights and powers, and are encum- 
bered with prohibitions not common to other Banks. There are, or 
were, many of them, forming a class possessing exceptional attributes, 
whose creation, mode of existence, and dissolution were unlike others. 
An exemption of these Banks as a class is not violative of the constitu- 
tional requirement concerning equality and uniformity. 

The free banking act of 1853 had exempted this class of Banks 
from the payment of a license. There was nothing to prevent this ex- 
emption from operating in favor of the defendant unless the constitution 
of 1868, under which it was organized was in the way, and we have seen 
that it was not. 

This Bank had claimed a similar exemption from taxation on its 
capital stock, but it was denied, City v. People’s Bank, 27 Annual, 646, 
and it appears in the record that it has paid forty-four thousand dollars 
during the time for which these licenses are now claimed. 

We think this Bank is one of a class, whose exemption from the 
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payment of a license as a class is not prohibited by the constitution of 
1868, and that it does not fall under the rule applied to the Southern 
Bank in the last Annual because it was not organized under the Acts of 
1870, but prior to the passage of the Revised Statutes, and under the 
prior law of 1853 which specially exempted them from the demand of the 
city made in this suit. A consideration of the plea of prescription is thus 
rendered unnecessary. . 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that there be now judgment in favour 
of the defendant against the plaintiff on her demand, and for costs in 
both courts. 

Rehearing refused. 








No. 7626. 


R. L. BELDEN vs. JOHN HANLON. 


One who takes after its maturity a simulated note executed by a husband to defraud his wife 
and secured by a simulated mortgage on community property, will not be permitted to 
enforce the note and mortgage to the prejudice of the wife who, before the transfer of the 
note to its holder, had obtained a judgment against her husband of separation from bed — 
and board, and for a settlement of the community. 

A wife separated from bed and board from her husband by valid judgment may proceed by 
way of third opposition to enforce her claim to one half of the proceeds of certain com- 
munity property, about being sold under an order of seizure and sale. 

While a wife cannot set up any claim to the prejudice of any real mortgage, or sale of com- 
munity property made by the husband before the institution of her suit for separation, 
she may do so when the alienation was simulated. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. 


E. K. Washington for plaintiff and appellant. 
W. E. Murphy for defendant and appellee. 


E. K. Washington, for plaintiff and appellant, contended : 

First—That a wife under the law of Louisiana has no right to assail any 
sale or mortgage of community property made by the husband 
prior to the institution of a suit by her for separation. C. C. 150; 
6 L. 461 ; 2 A. 226. 

Second—That a wife cannot oppose by way of third opposition the fore- 
closure of a mortgage of community property executed before she 
sued for a separation. C. P. 105, 396; C. C. 2404. 

Third—That a third opponent who is not the owner, and has no interest 
in the mortgaged property sought to be sold under executory 
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process, cannot inquire into the validity of the proceeding as be- 
tween the plaintiff and defendant in the original proceeding. 15 
An. 136. 


W. E. Murphy, contra, contended : 

That this is an independent action by way of opposition filed in the 
original proceeding, under Art, C. P. 105, revendicating opponent’s 
rights to the property seized, which plaintiff attempts to destroy 
under the form of executory process, Claverie vs. Gerodias, 30 A. p. 
291. But we are told that article 2404 of the C. C. only gives the 
wife an action against the heirs of the husband for one half of the 
property. This article only applies when the community or mar- 
riage exists, but when it is severed by judgment of separation from 
bed and board, or divorce, the reason of the law ceases, and she has 
her action as decided by this court in the case of Smallwood vs. 
Prat, 3 R. 132. There are also several objections noted to the intro- 
duction of evidence. “Fraud and simulation may be proved by 
any means in the power of the alleging party.” Pendleton vs. 
Eaton, 23 A. 435. “Conversations and admissions of parties impli- 
cated in a fraud or simulation may be given in evidence.” Bushnell 
vs. City Bank, 20 A. 464; Lazarre vs. Jacques, 15 A. 599; Gordy vs. 
Lyons, 29 A. p. 4; Hoose & Victor vs. Robbins, 18 A. 468 ; Carrollton 
Bank vs. Cleveland, 15 A. 616 ; Code Napoleon, Art. 271; Journal du 
Palais, tome 4, douziéme partie, p. 494; Dalloz, tome 10, fo. 206. 


The opinion of the court was delivered by 

ManninG, C. J. Executory process was taken out by Belden to 
foreclose a mortgage executed by Hanlon in favour of one Navlo to se-. 
cure a note for twenty five hundred dollars, of which Belden claimed to 
be the owner. The date of the mortgage and of the note is March 13, 
1878, and the latter is mace payable six months thereafter. 

Two days after the execution of these instruments, the wife of 
Hanlon instituted a suit for separation from bed and board against her 
husband, and for a dissolution and settlement of the community of 
acquets existing between them, and had judgment therefor early in 
1879. Alimony was also allowed but never paid, although several 
attempts were made to enforce its payment, mainly it appears through 
rules for contempt. 

The executory process was sued out March 19, 1879, and Belden 
says he bought the note about a month before that date, and conse- 
quently five months after its maturity. The property was advertised to 
be sold on May 3d of same year. A few days before the sale-day, Mrs. 
Hanlon filed her third opposition praying an injunction, and through it 
the sale was arrested. 
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She alleges that the note and mortgage are pure simulations, exe- 
cuted for the sole purpose of fraudulently depriving her of her interest 
in the community, and with a knowledge that she was about to institute 
a suit for its settlement, and for separation—that her husband did not 
owe Navlo anything, and no money or other consideration was given by 
him to her husband for the note—that Belden was a party to the scheme, 
and that he gave no consideration for the note at his alleged purchase, 
and was fully cognisant of the judgment that had by that time been 
rendered in Mrs. Hanlon’s suit against her husband, and was not only a 
purchaser after maturity, but had knowledge of the fraudulent origin of 
the note. 

The testimony sustains these allegations. Belden, Navlo, Hogan 
the notary, were sworn as witnesses. Navlo, a labourer on the levee, 
pretends to have loaned four hundred dollars to Hanlon, and that was 
the sole consideration for the note of $2500, the agreement being that 
he was to discount the note in some way, and hand back the surplus to 
Hanlon. He tried, but failed to find a purchaser for eleven months, and 
finally succeeded, the present plaintiff giving him $416 cash, one thou- 
sand dollars in State warrants, and three thousand dollars in stock of the 
Mississippi Valley Mining Company, the mine being located in Colorado. 
A month afterwards this part of the plaintiff's testimony is corrected by 
himself, and two thousand dollars is stated to be the correct amount of 
mining stock that he transferred, and the mine to be located in 
Utah. 

An auctioneer and appraiser of property is sworn as to the value of 
the property mortgaged, and he says it would not fetch more than 
twelve hundred dollars, though it is said Hanlon gave four thousand 
dollars for it. His deed was not produced. The plaintiff knew Navlo 
only about ten days before he purchased the note, and this process was 
taken out about a month after his purchase. 

It is needless to state more of the testimony. That the object of 
Hanlon in executing the note and mortgage to Navlo was to interpose 
an obstacle to the realization by the wife of her interest in the commu- 
nity is patent. That Navlo gave no consideration for the note, and that 
the whole transaction, so far as he was concerned, was a simulation is 
equally clear. Up to the time when Belden got possession of the note 
long after its maturity, there is nothing to redeem it from the taint of 
fraud. The fact that the note was long overdue should have put him 
on his guard. He took it subject to all equities. He is a lawyer and 
knew that. Mrs. Hanlon had then obtained her judgment against her 
husband, with an injunction forbidding the alienation of his property. 
We have not been able to resist the conclusion that he knew the purpose 
of Hanlon, and aided him in its execution. So far as the proof is con- 
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cerned, the allegations of Mrs. Hanlon touching the complicity of all the 
parties in the fraud are fully sustained. 

But legal objections are raised both as to the form of the action, 
and the ability of the wife to prosecute it. 

An opposition may take place in two cases, 1. when the third op- 
ponent pretends to be the owner of a thing which has been seized ; 2. 
when he claims a privilege on the proceeds of the thing seized and sold. 
Code Prac. art. 396. 

The proof is that the house and lot, seized under the mortgage, is 
the only property Hanlon has, and that it was bought during the mar- 
riage. His wife’s judgment, rendered contradictorily with him, had 
dissolved the community, and awarded to her her share of it. She was 
therefore owner in a sufficient sense to justify her resort to the pro- 
ceeding of third opposition. 

But at the time the mortgage was executed there was not evena 
suit for separation and for dissolution of the community. That suit. 
was instituted two days after the date of the mortgage, and we are re- 
ferred to the exposition of the law long ago made, that the wife has no 
action against the husband for property of the community sold by him 
before the institution of a suit for separation. Tourne v. Creditors, 6 
La. 459. 

This is true, and has been stated with force and precision in Guice 
v. Lawrence, 2 Annual, 226. The laws of this State have never recog- 
nised a title in the wife during marriage to one half of the acquets and 
gains. As long as the husband lives and the marriage is not dissolved, 
the wife cannot prevent the husband from disposing of the community 
property under the pretext that the law gives her one half. The hus- 
band is the head and master of the community, and has power to 
alienate the immovables which compose it by an encumbered title 
without the consent or permission of his wife. Civil Code, art. 2373 new 
no. 2404. 

Here there was no real alienation, no real mortgage. The form of 
a mortgage was a device by which it was designed to put an apparent 
lien and encumbrance on the property which had no real existence. The 
device was transparent, and has not escaped detection. The wife was 
properly permitted to prove the simulation of the transaction, and the 
property remains as if neither note nor mortgage had ever been exe- 

cuted. 

The lower court sustained the demand of the third opponent, and 
accorded the judgment she prayed. The judgment is correct, and is 
affirmed. 

Rehearing refused. 
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No. 7560. 
THE STATE EX REL. J. J. ATKINSON VS. THE STATE AUDITOR. 


The Legislature may provide for the payment of a just debt of the State out of any surplus 
of the revenues of any particular year. 

In the absence ot proof to the contrary it must be presumed that the revenues of each year 
will be sufficient to meet each and every appropriation made by the Legislature payable 
out of those revenues. 

An act of the Legislature appropriating a specific sum to reimburse moneys paid inte the 
treasury through error, does not violate the 3d section of the constitutional amendment of 
1874. 

Tke two subjects ‘‘ debts,” and “ expenses,” are so germain, and connected, that a legislative 
provision for ‘‘a debt,” may be constitutionally made under a title expressing provision 
for ‘‘expenses.” 


= from the Third District Court, parish of Orleans. Monroe, 
J. 


Breaux, Fenner & Hall for relator and appellant. 
James C. Egan, Assistant Attorney-General, for defendant and ap- 
pellee. 


Breaux, Fenner & Hall, for relator and appellant, contended : 
First—That the officers of the State are without power to place a trust 
fund belonging to certain persons in the treasury to the credit of 
the general fund. 
Second—That the Legislature is empowered to appropriate from the 
revenues of ‘any year the money necessary to replace a trust fund 
erroneously paid into the treasury of the State. 


J. C, Egan, Assistant Attorney-General, for defendant and appellee, 
contended : 

First—That the word debt does not apply to the necessary and ordi- 
nary current expenses of government, and hence that money raised 
from taxes to pay such expenses cannot be applied to the payment 
of a debt. 

Second—That the revenues of one year cannot be appropriated to pay 
an expense of any other year. Constitutional amendment of 1874, 
section 3. 

Third—That an act which appropriates a sum in payment of a “debt 
of the State” under a title which provides only for the general 
“ expenses ” of the State is unconstitutional. 


The opinion of the court was delivered by 

Spencer, J. This case was before us in April, 1879. See Opinion Book 
No. 51, p. 172, not reported. It now appears that the surplus proceeds 
of the property sold by the State for taxes were erroneously carried to the 
general fund in 1872, and have been, therefore, diverted from the pur- 
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poses contemplated by law. We held that the sum so remaining of 
proceeds of property sold for taxes was a trust fund, and that the law 
required it to be placed in the treasury to the credit of the owners of 
the property. 

In the general appropriation bill of 1879 there is an appropriation 
of $2000 “for reimbursement of moneys paid into the treasury through 
error.” Relator now demands that the Auditor be compelled to issue 
a warrant for, and the Treasurer to pay, the sum of $1441 55, out of 
said appropriation, which it is admitted remains unexpended, except to 
amount of about eighty dollars. 

The defense is, that the appropriation in the act of 1879 is unconsti- 
tutional : 

First. Because by the 3d section of the amendments of 1874 to the 
constitution, “the revenues of each year derived from taxation upon 
real, personal, and mixed property, or from licenses, shall be devoted 
solely to the expenses of said year for which it shall be raised, excepting 
any surplus remaining, which shall be directed to sinking the public 
debt.” 

‘Second. Because the title of the act, to wit: “Making appropria- 
tions for the general expenses of State government for the year ending 
31st December, 1879,” does not cover the appropriation in question. 

We agree with the Assistant Attorney-General that the sum due to 
and demanded by relator cannot be considered an expense of 1879. It 
is a debt of the State, however, of the most sacred character, growing 
out of the misuse of trust funds in 1872. It being a debt of the State, 
provision may be made for its payment out of any surplus of the 
revenues of 1879. 

The Legislature of 1879 made its estimates of receipts and expen- 
ditures for that year, and levied taxes and made appropriations accord- 
ingly. In the absence of proof to the contrary, we must presume that 
the revenues will be sufficient to meet all the appropriations made 
against them, and therefore that after satisfying the expenses of 1879, 
there will remain a surplus sufficient to meet the appropriation of $2000 
for reimbursing moneys paid by error into the treasury. 

We cannot presume that the Legislature has transcended its consti- 
tutional power. We do not see, therefore, that the amendment of 1874 
is shown to have been violated in this provision. 

As regards the title of the act, we think that the subjects, “ debts” 
and “expenses,” are so germain, and connected, that provision for 
“a debt” may be made under a title expressing provision for “ ex- 
penses.” In common parlance there is, no doubt, a distinction in the 
meaning of the words “debts” and “ expenses.” The latter is usually 
applied to those current temporary obligations which are met by pay- 
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ment as they arise, while the former designates obligations of a more 
enduring kind. But they are kindred subjects, and the distinction 
between them is often very shadowy. 

We think the relator is entitled to the relief sought, but without 
interest on the sum due. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be annulled and reversed; and it is now ordered and 
decreed that the writ of mandamus prayed for be made peremptory, 
and that the Auditor of the State do issue, and the Treasurer pay, a 
warrant to relator for the sum of $1441 55, to be drawn against, and 
paid out of, the appropriation of $2000 made in general appropriation 
bill of 1879, for “reimbursement of moneys paid into the treasury 
through error.” The costs to be paid by respondents. 





No. 6731. 
JOSEPHINE FECEL, ADMINISTRATRIX, ETC., VS. JAS. P. GUINAULT. 


In a suit to annul a sale, the vendor is a necessary party. In his absence the validity of the 
sale cannot be passed upon. 

A mortgage made by a notoriously insane person, and who was at the time known by the 
mortgagee to be imbecile, or made by his attorney in fact, is‘null and void, although the 
mortgagor was not interdicted at the date of the mortgage. 


— from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Belden & Duvigneaud for plaintiff and appellee. 
W. E. Murphy for defendant and appellant. 


Belden & Duvigneaud, for plaintiff and appellee, contended : 

That a person notoriously insane, whether interdicted or not, was inca- 
pable of forming a valid contract with one aware of the insanity. 
They cited in their support C. C. arts. 1780, 1782, 1783, 1788, and 
402; also 5 M. 425; 10 M. 604;4 1.115; 12 A. 24; do. 624; do. 651; 
and 26 A, 463. 


W. E. Murphy, for defendant and appellant, contended : 

First—A judgment rendered annulling the sale from Pavageau to Rodi, 
without making Pavageau (the person most interested) a party to 
the suit, is a nullity. 

Second—The judgment grants to plaintiff more than he asked for, in- 
asmuch as the notes given for the sale referred to, and which had 
been sued for under the No. 8364, are not mentioned in the prayer 
of the petition. 

Third—That the preponderance of the evidence is in favor of the sanity 









SUPREME COURT OF LOUISIANA, 





Fecel, Administratrix, vs. Guinault. 












































of the plaintiff Rodi at the time of contracting the obligation. R. 
C. C. art. 1788, Nos. 2, 3. 

Fourth—That there is no proof that obligor was notoriously insane, or 
that defendant was aware of the fact. A party’s insanity to annul 
a contract it must be shown that it could not possibly have been 
unknown to the other party. La. Bank vs. Dubreuil, 5 M. 425, 
which covers this case in all respects ; and when the contract is 
made before interdiction, not only general insanity, but the notoriety 
of that fact, must be shown. Kennedy vs. Dow, 10 M. 604; Lalorie 
vs. Lacoste, 4 L. 115. Good faith in a contract is always presumed; 
and the court will believe that the parties understood one another. 
Noe vs. Taylor, 13 L. 254; Rau vs. Katz, 26 A. 466. 

Fifth—That a person subject to bodily disease which may eventually 
terminate in insanity or imbecility is no reason to conclude that he 
was incapable of contracting at the time the contract was made; on 
the contrary, the presumption is always in favor of soundness of 
mind, unless resulting from the act itself. Francke vs. Francke, 29 
A. 302. 

Sixth—The testimony in this case shows beyond a doubt that Rodi was 
capable of consenting, and did consent, which was supplemented by 
the consent of his duly constituted agent, appointed to aid him in 
his business on account of physical inability to act. 

Seventh—That even in case incapacity to consent was proved, the judg- 
ment is erroneous in annulling the sale without decreeing the return 
of the fruits and revenues which inured to the berefit of purchaser. 
Vanwick vs. Rist, 14 A. 56; Latham vs. Hickey, 21 A. 425. 

Eighth—No suit for the interdiction of Rodi was brought until Decem- 
ber, 1875, two years after the sale of Pavageau to Rodi, and fifteen 
months after the mortgage to Guinault, six months before his 
death, and was instituted only for the purposes of this suit. R. C. 
C., art. 1788, Nos. 4 and 5, art. 402. 


The opinion of the court was delivered by 


Spencer, J. Plaintiff, as administratrix of her deceased husband, 
Ant. Rodi, and tutrix of his children, sues to annul, 


First—An act of sale of certain real estate on Ursulines street, made 
by R. Pavageau to her said husband, on 12th August, 1873, and, second, 
an act of mortgage executed by her said husband, on 7th day of Sep- 
tember, 1874, in favor of the defendant, Guinault, on certain real estate 
on Greatmen street. 

Pavageau sold to Rodi the Ursulines-street property for $2600, of 
which price $2000 were represented by two notes of $1000 each. Gui- 
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nault, being the holder of a mortgage on this property, the two notes 
were transferred to him by Pavageau. , 

When the notes became due, Guinault demanded as a condition of 
extending payment, that .a mortgage be given by Rodi, for one of the 
notes on his Greatmen-street property, in order the better to secure the 
debt. An act of mortgage was accordingly drawn and executed in 
favor of Guinault. 

On expiration of the agreed delay, Guinault commenced executory 
proceedings for the sale of both properties. The present suit is an op- 
position to said sales, and also a demand to annul as stated. The 
ground of nullity urged is, that at the time of and long before the execu- 
tion of said acts, said Rodi was notoriously insane, and to the knowledge 
of all the parties was in a state of hopeless imbecility. Rodi died in 
1876, and had been previously interdicted, but was not interdicted at 
the time of the acts complained of. 

We may as well eliminate here one branch of this case, to wit: that 
relative to the nullity of the sale from Pavageau to Rodi, of date August 
12th, 1873. Pavageau, the vendor, has not been made a party to this 
suit, and we cannot, in his absence, pass upon its validity. 

As to the mortgage granted in 1874, to Guinault, all necessary 
parties are before us, and we shall proceed to examine that branch of 
the case. 

There is no dispute about the legal principles involved. If Rodi 
was at the time of granting this mortgage notoriously insane, and to 
the knowledge of Guinault in a state of imbecility, the act is null, 
although Rodi was not then under interdiction, he having been subse- 
quently interdicted. We have, therefore, only a question of fact be- 
fore us. 

The evidence is voluminous, and embraces the testimony of two 
physicians who had treated Rodi for a series of years, as also that of 
many of his neighbors and friends. 

It is overwhelming to the effect that at the time these acts were 
passed he was afflicted with a spinal affection and with softening of 
the brain; that he was incapable of expressing himself, or of under- 
standing what was said to him, having occasional paroxysms of vio- 
lence. The evidence satisfies us that Guinault, who was a frequent 
visitor at his house, necessarily knew his condition. In fact, Guinault, 
in his negotiations about these mortgages, never attempted to treat 
with Rodi. He dealt entirely with Rodi’s wife, who on account of her 
husband’s condition, undertook to manage his affairs. But she had by 
law no such authority, if he was insane, admitting even that she held 
his power of attorney. If he could not act himself, he could not au- 
thorize her to act. The testimony relied upon by defendant is his own 
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and that of the two notaries who passed the acts. This evidence is not 
satisfactory, and is wholly insufficient to meet the mass of counter- 
proof produced by plaintiff. The judge below, who heard and saw the 
witnesses, was convinced of the notorious insanity and imbecility of 
Rodi, and so are we. 

The act of mortgage granted by Rodi to Guinault, of date Septem- 
ber 7th, 1874, is therefore invalid. The judgment appealed from in that 
regard should be affirmed ; but in so far as relates to the sale from 
Pavageau to Rodi, of date 12th August, 1873, it must be reversed as in 
case of nonsuit. 

It is therefore ordered, adjudged, and decreed that the judgment 
annulling the act of mortgage from Ant. Rodi to Jas. P. Guinault, 
passed before C. V. Foulon, notary, on September 7th, 1874, be and the 
same is hereby affirmed, and that in so far as said judgment annuls 
the act of sale from R. Pavageau to Ant. Rodi, passed before W. H. Sey- 
mour, on 12th August, 1873, the same is reversed and plaintiff's demand 
in that regard dismissed as of nonsuit. 

It is further decreed that plaintiff pay costs of this appeal, and 
defendant those of the court below. 








No. 7076. 
Wane & Cottam vs. Martin FINNERTY ET AL. 


Where a nominal contract of sale is attacked as simulated, the nominal vendee, who sets up 
in his answer that the purchase was made for a “ good and sufficient consideration,” has 
a right to show the real nature of the contract. And if he proves that the pretended sale 
covered an actual contract to secure the payment of a just debt, the actual contract will 
be enforced. 

The action to annul a sale on the ground of simulation is not prescribed in one year. 

A creditor of a vendor may sue to annul a simulated sale although it was made before the 
origin of his claim. The fact that a pretended sale may be good as a contract of security 
does not prevent it from being simulated, as a sale. 


= from the Fourth District Court, parish of Orleans, Houston, 
J. 


Braughn, Buck & Dinkelspiel for plaintiffs and appellees. 
Edward Phillips for defendant and appellant. 


Braughn, Buck & Dinkelspiel, for plaintiffs and appellees, contended: 
First—That actions to annul on the ground of simulation are not pre- 
scribed by one year. Hennen’s Dig., vol. ii. p. 1213, No. 9. 
Second—That a future creditor may attack a simulated sale, and may 
seize at once without the necessity of resorting to the revocatory 
action. See 15 A. 177. 
Third—Where a defendant sets up in his answer that a pretended sale 
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made by him was a real sale he will be estopped from showing that 
pretended sale was a contract of pledge. Bender vs. Belknap, 23 
A. 764; 26 A. 631. 


Edward Phillips, contra, contended: 

First—That the contract is real, and violates no law. ‘hat it is valid, 
even if its nominal consideration was not the real one, provided 
another lawful consideration be proved. See 12 A. 529; 14 A. 563; 
28 A. 29; 29 A. 161; 30 A. 966. 

Second—That a creditor cannot annul a contract made by his debtor 
before his debt accrued. See 4 L. 141; 5 L. 124; 12 L. 197; 11 Rob. 
493; 2 A. 168; 6 A. 87; 26 A. 711; 30 A. 1136. 


The opinion of the court was delivered by 

Wuitr, J. The plaintiffs having obtained judgment on the 28th of 
April, 1876, against John Mannion and Oliver Ellsworth, commenced in 
March, 1877, this action against M. Finnerty to have declared a fraudu- 
lent simulation a sale of real estate made by Mannion to Finnerty, on 
the 7th of January, 1875. The defendants answered by a general denial 
and by specially pleading that the sale was valid and made for a suffi- 
cient consideration. The lower court decreed the sale simulated. 
Finnerty appeals. 

There is conflict in the testimony, but we think after an attentive 
examination that it proves that although the sale was not intended by 
the parties as a real sale, it was, nevertheless, intended to be and was 
a real contract to secure a sum loaned by Finnerty, as also future loans 
or expenses to be by him incurred. In other words, that Mannion at 
the time of the sale was indebted to Finnerty in the sum of six hundred 
dollars, evidenced by two notes for three hundred dollars each, payable 
on demand, and bearing eight per cent per annum interest, dated the 
one the 10th November, 1874, the other December 15, 1874. That desirous 
of further loans, it was agreed between the parties that a sale should be 
made to Finnerty not only to secure the debt due him but any further 
loan he might make; and that on payment of the sum due, as well as all 
amounts disbursed by Finnerty on account of the property, which was 
unimproved, a retrocession was by him to be made. That under the 
sale Finnerty went into possession of the property, and subsequently 
advanced, on February 17, 1875, $200; on June 28th, 1875, $300; and at 
various other dates small amounts, aggregating $35, the two first items 
having been evidenced by demand-notes bearing interest from date 
until paid. That besides these amounts, Finnerty paid taxes and other 
expenses, amounting to $131 50. The lower court disregarded the 
proof that the contract was intended to be a security, as it ruled that 
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Finnerty having averred in his answer that the sale was real, could not 
be heard to show its unreality by proving that it was not a sale, but an 
innominate contract to secure loans made and to be made. In this we 
think it erred. The answer averred that the purchase was made for a 
“ good and sufficient consideration,” not that the consideration named 
in the act was the real one. Under these circumstances we think the 
defendant had a right to show, as he did, the real nature of the contract. 
This court has often held that where a contract was attacked as simu- 
lated, it was competent to prove that although the form of the contract 
was unreal, the unsubstantial form covered a real and bona fide agree- 
ment, and where such proof established that a pretended sale covered 
an actual contract to secure the payment of a just debt, the valid con- 
tract would be enforced. Parmer vs. Mangham, 31 An. 348, and authori- 
ties there cited. The defendant filed a plea of prescription, that of one 
year, which he insists on, and he moreover contends that as the sale to 
Finnerty was made before the plaintiffs’ claim accrued, they cannot 
complain. It is elementary that the prescription of one year, good as 
to the revocatory, is not so as to the action seeking to unmask a simula- 
tion. We have held, in conformity to previous adjudications, that a 
creditor may uncover an unreal and simulated contract, although made 
before the origin of his claim. Testart vs. Belot, not yet reported. It 
is urged that, as the proof shows the contract to have been real, it is 
removed from the reach of the foregoing reasons. The proposition begs 
the whole question, for the sale is not shown to be real, but simulated 
as a sale, although not so as asecurity. Dispelling the shadow created 
by the fictitious contract, we are in the presence of an actual and valid 
agreement, which, although innominate, it would be against good con- 
science to disregard, and to enforce which we must conform our decree 
as near as possible to the terms of the contract. 

It is therefore ordered, adjudged, and decreed that the judgment 
below be reversed ; and proceeding to render such judgment as should 
have been rendered below, it is ordered, adjudged, and decreed that the 
property mentioned in plaintiffs’ petition be decreed to be that of John 
Mannion, subject, however, to the payment to Martin Finnerty of the 
sum of twelve hundred and sixty-six 50-100 dollars, with interest at 
eight per cent on the amount hereinafter specified, That said property 
be decreed subject to plaintiffs’ execution, but that from the proceeds 
said Finnerty be paid by preference the aforementioned sum with the 
following interest: Eight per cent on $300 from November 10th, 1874, 
until paid; on $300 from December 15th, 1874; on $200 from February 
17th, 1875; and on $300 from June 28, 1875. The costs below to be borne 
by the defendants ; those of the appeal by the plaintiffs. 

Rehearing refused. 
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No. 7129. 
SuccESssION OF Henry J. ForstTAbu. 


An appeal will lie from a judgment homologating the proceedings of a family meeting recom- 
mending a compromise relating to the interests of a minor. 

In reviewing a judgment of a lower court this Court will consider no record, document, or 
act, which was not in evidence before that court when its judgment was rendered. 

This Court will not inquire into the effect of a judgment as to those not parties to the pro- 
ceedings leading up to the judgment. 

The homologation of the proceedings of a family meeting ratifying a compromise involving 
the interests of a minor, will be set aside on appeal, when it appears that the lower court, 
at the date of the homologation, had no evidence before it going to show whether the 
compromise would injure or benefit the minor. 


— trom the Second District Court, parish of Orleans. Tissot, 
J. 


Henry Denis and St. Maurice Berault for executor et al., appellees. 
E. Howard Farrar for M. E. Forstall, appellant. 


E. H. Farrar, for M. E. Forstall, appellant, contended : 

That “ the testimony of witnesses in causes before the courts of probate 
shall be taken in writing and annexed to the record, and a list shall 
be made of such documents as are produced by the parties, and are 
not annexed to the record, that they may be read on the appeal.” 
This provision of law has always been held to be imperative. Polk 
vs. Childers, 4 An. 500; Tompkins vs. Benjamin, 16 L. 200; Graham 
vs. Graham, Jb. 203; Reihl vs. Martin, 29 A. 17. 

Second—That the judgment of a probate court homologating the pro- 
ceedings of a family meeting recommending a compromise in which 
a minor’s interests are involved, with no evidence before the court 
showing the reasons which governed the action of the family meet- 
ing, is nota valid judgment. 


Henry Denis and St. M. Berault, for executor et al., appellees, con- 
tended : 

First—That we are no parties to the probate proceedings had by the 
tutrix, and, therefore, that we are third persons in this case, and 
cannot be made appellees. Boutté vs. Boutté, 30 An. 117; Succes- 
sion of Tyson, 21 An. 117. 

Second—That the probate court and family meeting can do, by ratifica- 
tion, that which they could do by original act. Charpaux vs. Bel- 
loeq, 31 An. 167. 

Third—That, if the probate judge is satisfied with the advice of the 
family meeting, when the undertutor concurs with them, and there 
is no issue before the court, he may legally rest his judicial action 
upon that advice, without examining himself the merits of the pro- 
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posed transaction. C.C. art. 353; Code of 1808, art. 65; Lallane’s 
Heirs vs. Moreau, 13 La. 432. 

Fourth—That, as third persons, we must be protected by the decree of 
the probate court, whether the same is rendered upon sufficient 
evidence or not, and whether it can, after the majority of the minor, 
be or not reversed on appeal. Lallane’s Heirs vs. Moreau, 13 La, 
432; Rhodes vs. Union Bank, 7 Rob. 63; Succession of Hickman, 13 
An. 364; Graham, tutrix, vs. Hester, 15 An. 148; Groux vs. Abat, 7 
La. 33; Wisdom vs, Buckner, 31 A. 58, and cases therein cited. 


The opinion of the court on the motion to dismiss was delivered by 
Mannine, C. J., and on the merits by Spencer, J. 


On Morton To Dismiss. 


ManninG, C.J. A compromise or arrangement was made by the 
tutrix of the appellant of matters affecting her interest in the succession 
of her grandfather which was ratified by a family meeting and a judg- 
ment of homologation entered thereon. Marie Forstall, the minor, has 
now attained majority, and brings up these proceedings for our revision 
by this appeal. 

The other members of the family move to dismiss the appeal on 
the grounds that an appeal does not lie from this judgment of homolo- 
gation because the minor is concluded by the deliberations of the family 
meeting, and the judgment ratifying them, and 2dly because these pro- 
ceedings are assimilated to that of a suit wherein there was a judgment 
confessed. 

These grounds are not tenable. It may be, that upon a judicial 
examination of these proceedings, it will be found that the appellant is 
concluded, but she certainly has the right to have that judicial examina- 
tion made, and she cannot be turned out of court upon a mere motion 
to dismiss. In a former case it was said by this court, “The power of 
the District Court to order a family meeting and to approve a transac- 
tion or compromise relating to the interests of minors, recommended 
‘by such meeting, may well be inquired into when the whole case is 
before the court.” Freret vs. Marigny, 8 La. 503. 

In a case involving the same principle, reported in the Journal du 
Palais for 1858, p. 178, the court say, “attendu que le jugement qui 
statue sur une demande en homologation d’une transaction dans laquelle 
un mineur est interressé est un veritable jugement, statuant quelquefois 
sur des intéréts d’une grande importance; qu’il est impossible de n’ad- 
mettre en ce cas qu’un seul degré de juridiction, et de décider qu’il ne 
peut pas étre attaqué par la voie de l’appel par la partie qui n’a pas la 
droit de prendre celle de l’opposition; attendu que les conclusions prises 
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par le tuteur en premiére instance ne peuvent l’empécher d’appeler 
d’un jugement qui nuit aux interéts du mineur, attendu que la demande 


-en homologation de la transaction devait étre portée devant le tribunal 


de premiére instance, aux termes de l’art. 467 C. N., quoiqu’elle portat 
sur une instance pendante devant la cour; que les intéréts du mineur ne 
peuvent pas en souffrir puis qu’il a toujours le droit d’attaquer par la 
voie de l’appel un jugement d’homologation nuisant aux intéréts du 
mineur,” etc., and then the proceedings of the family meeting are exam- 
ined and the judgment of homologation reversed. 

We know of no precedent for the dismissal of an appeal such as 
this upon grounds similar to those urged here. 

The motion to dismiss is denied. 


ON THE MERITs. 


Spencer, J. This appeal is taken by Marie Emma Forstall, an 
emancipated minor, from a judgment and decree homologating the 
deliberations of a family meeting and ratifying a compromise made on 
her behalf by her mother and natural tutrix. 

The minor was the grand daughter of the late Edmond J. Forstall, 
and by representation of her father, one of his heirs. 

In February, 1877, the tutrix presented a petition to the Second Dis- 
trict Court of Orleans, wherein she represents : 

“That her said ward is an heir, by representation of said Henry J. 
Forstall, of her deceased grandfather, Edmond J. Forstall; that the 
succession of said Edmond J. Forstall being involved in expensive liti-. 
gation and threatened with a protracted legal contest, it was deemed by 
the heirs of Edmond J. Forstall to be to the interest of all parties to 
effect a compromise: That accordingly an act of compromise, a copy of 
which is filed in No. 34,360 of this Court was executed before Theodore 
Guyol, notary, on the 27th of November, 1876, in which petitioner ap- 
peared and acted in her said capacity of natural tutrix, representing 
her said minor daughter. 

“ Petitioner now prays that a family meeting be convened before 
Theodore Guyol, notary, for the purpose of ratifying or rejecting said 
compromise, and that J. J. A. Plauche, undertutor, be notified to attend 
to the same.” 

The judge ordered the convocation of the family meeting to be held 
before Guyol, notary. The mecting was held, and the procés verbal 
thereof recites as follows: 

“ And the said family meeting having thus taken full cognizance of 
the said petition and order of court, and also of the said act of com- 
promise which I, the said notary, carefully read and explained to them, 
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and having consulted together and deliberated on the subject matter of 
the petition, unanimously declared and advised that the said compro- 
mise be approved and ratified, the interest of the said minor being in 
their opinion promoted thereby.” 

On 21st February, 1877, the tutrix filed a petition for homologation 
of these deliberations, the procés verbal of which she annexed. 

On same day the judge homologated the proceedings, and ratified 
and confirmed the compromise. 

This is the decree appealed from and now before us on a statement 
of facts made by the judge, there having been no note of evidence or 
list of documents taken on hearing the application for homologation. 
The statement of facts by the judge is as follows : 

“That, when the judgment rendered on the 21st of February, 1877, 
was rendered, as the record in this case shows, there was no evidence 
before me, except the copy of the proceedings of the family meeting, 
approved and homologated by said judgment. The act of compromise, 
referred to in the proceedings, was never before me, and was never filed, 
that I am- aware of, in this case, until made part of the petition of 
appeal this day filed.” New Orleans, February 21, 1878. 

We have already decided in this case, on motion to dismiss, that an 
appeal lies from the judgment in question. The correctness of that 
judgment must be tested by and on the record and proof presented to 
the court below. Where it appears affirmatively that a document found 
in the record was not in evidence before, or considered by, the lower 
judge, this court certainly cannot consider it, though invited by counsel 
to doso. That would be trying here another and different case from 
that tried below. It would bean assumption of original jurisdiction by 
this court. We cannot therefore consider the act of compromise which 
appellant has annexed to her petition of appeal. 

Nor is it necessary for us to inquire into the effect of the decree ap- 
pealed from upon the rights of third persons, not parties to the judicial 
proceeding in question. That will be a question for future considera- 
tion, when third persons are sought to be disturbed. The sole question 
before us is, did the judge a quo correctly decide when, upon the record 
and proof before him, he homologated and confirmed the compromise 
mentioned ? 

We have seen that there was nothing before him showing the nature, 
extent, or value of the minor’s rights, or in what way they were involved 
or affected by the alleged litigation among the heirs of Forstall, or indi- 
cating how, or why, or in what way, the minor would be benefited by the 
compromise. The confirmation of the compromise was a judicial act. 
It involved the exercise of judgment, and should rest upon facts satis- 
fying the judge of the justice of the demand. The judge cannot act 
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without the advice of the family meeting; but unless it appears that 
that advice is based upon good reasons, it is his duty to refuse the 
authority or confirmation. He cannot legally substitute the judgment 
of a family meeting for his own. The family meeting acts ‘simply in an 
advisory capacity. It is the fiat of the judge which gives the authority 
or the confirmation. , 5 
Upon the record and showing before him, the judge should have 
refused the decree of homologation and confirmation. 
It is therefore ordered, adjudged, and decreed that the order and 
decree appealed from is annulled and reversed, an‘ the application for 
homologation and confirmation of the compromise mentioned is rejected 
at the costs of tutrix in both courts. 















No. 6271. 






LAWRENCE F. Barrett vs. City oF NEw ORLEANS. 





The action of the Common Couacil of the city of New Orleans receiving and accepting the 
report of one ot the city administrators, that he had employed a certain person for a 
certain month, at a stated compensation, will not bind the city for a longer period than 
that month. 

A discharged employee who lets five months elapse after his dismissal without making any 
complaint, and spends several of those months in foreign lands, is estopped from claiming 
compensation for that time. 

Clerkships established by authority of the corporate authorities of New Orleans, prier to the 
29th of December, 1874, were abolished by the reorganization, under the ordinance passed 

that day. 














PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 

Geo. L. Bright for plaintiff and appellant. 

Sam. P. Blanc, assistant city attorney, for defendant. 









Geo. L. Bright, for plaintiff and appellant, contended : 
That under the acts No. 7 of 1870, and No. 48 of 1871, a clerk is to be 
recommended for appointment by the administrator, and the ap- 
pointment made by the Council, and he can only be removed by the 
Council. The Council makes the appointment and the removal. 
There is no power in the administrator to appoint or remove. 
That plaintiff was employed and not removed by the Council. 











Sam. P. Blanc, assistant city attorney, contra, contended : 
That plaintiff was not employed by the Council, and that the action of 
the Council was not necessary to his discharge. That he did not 
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hold position by any legal tenure; but on the contrary was sub- 
ject to be dismissed at the pleasure of the administrator under 
whom he served. 


The opinion of the court was delivered by 

Spencer, J. Plaintiff claims to have been appointed on 24th Novem- 
ber, 1874, a clerk in the Department of Public Accounts, “to examine 
judgments and matters in litigation,” at a salary of $150 per month. 
He alleges that having been so appointed, he could be removed only by 
a@ majority vote of the Council. That the Administrator of Public Ac- 
counts discharged him 1st December, 1874, without the authority of the 
Council ; and, therefore, that he has never been discharged, and is en- 
titled to be paid for one year from 1st December, 1874, at $1800 per 
annum. The answer is, that plaintiff was not appointed by the Council, 
but by the administrator, and during his pleasure ; that plaintiff made 
no objection to his discharge for several months, and was absent from 
the city for a long time after his discharge, and did not offer to dis- 
charge the duties of office. 

The only evidence of any appointment of plaintiff that we find is as 
follows: On 24th November, 1874, the Administrator of Accounts, Mr. 
Calhoun, reports to the mayor, etc., “that the following officers and 
clerks are employed in this department for the month of November, 
—_— = © sal * LL. F. Barrett, examining judgments and matters 
in litigation, $150.” * * ° ° 

This report was “ received and accepted” on 24th November, 1874, 
by the mayor and Council. 

A new city government coming in, the new administrator, Brown, 
notified plaintiff that he was discharged December Ist, 1874. About 
May, 1875, Barrett says he informed Brown that he was ready for work 
and would claim his salary. He admits that during this year he was 
absent in Europe three months. 

On 29th December, 1874, the Council as directed by the city charter 
proceeded by ordinance to reorganize the several departments and fix 
the number, pay, and duties of clerks to be appointed. Among those . 
of the Department of Accounts, there was to be “ one legal process and 
general clerk at $1000 per year.” 

Under this state of facts, we think plaintiff fails to show a right of 
' recovery. 

First—The report of Calhoun only shows his employment for the 
month of November. We do not see how the Council’s receiving and ac- 
cepting that report can be construed into a permanent appointment. It 
might well have approved such an act of the administrator for the 
month of November, without thereby committing itself to a permanent 
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appointment of such a clerk. If Barrett was not appointed by the 
Council for the year, its authority was not necessary to his dismissal. 

Second—If there ever was established by authority of the Council 
a clerkship “for examining judgments and matters in litigation,” ata 
salary of $1800 (of which there is no proof), the reorganization under 
ordinance of 29th December, 1874, abolished it. 

Third—Plaintiff let five months elapse before complaining, and 
spent several months in Europe. With what show of right can he claim 
$150 per month for this time? 

The judgment below rejected his demand. It is correct, and is 
affirmed with costs. 





No. 7658. 
STATE vs. ULGER CHENIER. 


One who is indicted for a capital offense must be arraigned, and must plead to the indictment 
before the case can be set down for trial, or be tried. 


PPEAL from the Third District Court, parish of St. Martin. Fonte- 
lieu, J. 
H. N. Ogden, Attorney-General, for the State. 
Jas. E. Mouton for defendant. 


No brief filed on behalf of the State. 


Jas. E. Mouton, for defendant, contended : 

That an arraignment of the accused before the trial had begun was 
necessary. He cited in his support State vs. Epps, 27 A. 227; State 
vs. Ford, 30 A. 311; State vs. Christian, 30 A. 367. 


The opinion of the court was delivered by 

Spencer, J. The defendant having been indicted for rape, was con- 
victed without capital punishment, and sentenced to hard labor for life. 
He appeals, and relies upon several bills of exception as grounds for 
reversal. It will only be necessary to notice one of them. 

The case having been called for trial by the State, a jury having 
been empaneled and sworn, and the trial proceeded with, the attorney for 
the State, suggesting that the defendant had not been arraigned and had 
entered no plea, moved that he be arraigned and that he be required to 
plead. The accused objected that the arraignment and plea must pre- 
cede the trial, and that the jury drawn was incompetent to try the 
cause. The court overruled the objection, caused the prisoner to be 
arraigned and his plea made, and directed the trial to proceed. 
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We cannot sanction such a departure from ancient landmarks in 
criminal procedure. The prisoner must be arraigned, and must plead 
to the indictment before the case can be set down for trial or tried. 

It may be that in this particular case no prejudice was wrought to 
the accused. Still we think it unsafe to sanction such irregularities in 
capital cases. 

The verdict and sentence are set aside, and this cause is remanded 
for a new trial according to law. 


No. 7556. 
City oF New OrxLEans vs. NEw-ORLEANS CANAL AND BANKING COMPANY. 
The charter of the New-Orleans Canal and Banking Company, granted in the year 1831, which 
exempted its stock from taxation, did not exempt it from the payment of a license tax. 
No legislative act or charter can exempt any particular bank or company from license taxa- 


tion, under the constitution of 1868. If any exemption be claimed, it must be of a class, 
not of any individual of a class. 


— from the Third District Court, parish of Orleans. Monroe, 
tA J. 


Sam. Blanc, assistant city attorney, for plaintiff and appellee. 
John & W. S. Finney for defendant and appellant. 


Sam. P. Blanc, assistant city attorney, for plaintiff and appellee, 
contended : 
First—That since the adoption of the constitution of 1868 no exemption 
from taxation can be conferred on any special individual of a class. 
See 31 A. 292, 440, 519, and 637 ; 27 A. 646, 648, and 376. 
Second—That the original charter of the New-Orleans Canal and Bank- 
ing Company did not exempt it from the payment of license taxes. 
See section 26 of that charter. 


John & W.S. Finney, contra, contended : 

First—There is nothing in the constitution of 1868 which prohibits the 
legislature from exempting a class of occupations. 

Second—Taking the free banks as a class, the legislature might exempt 
them from a license on their business. If it could do so, it has done 
it, by section 307 of the Revised Statutes. Section 315 is not in con- 
flict ; on the contrary, it supports this construction of art. 307. It 
recognizes the exemption of banks from paying license, when the 
legislature thinks proper to do so. 


The opinion of the court was delivered by 

Mannina, C.J. The plaintiff sues for nine thousand dollars, the 
amount of municipal licenses for the years 1870-1878 both inclusive, 
which it is claimed the defendant owes as a Bank. 
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The defence is that by an act of March 5, 1831, this Bank in its 
charter was exempted from all State, parish, and municipal taxes in con- 
sideration of certain acts to be done by it, all of which have been done, 
and that this exemption from taxes includes licenses ; 

That by act of March 16, 1870, its charter was extended twenty-five 
years from and after that year, and its capital stock was then made 
subject to taxation at the same rate as other personal. property, and 
that this in legal effect excluded the right of exacting a license. 

The questions presented by this defence are no longer open, and 
have been decided adversely to the defendant. New Orleans v. St. Anna 
Asylum, 31 Annual, 292. La. Cotton and Manufac. Co. v. New Orleans, 
Ibid. 440. State v. Southern Bank, Ibid. 519. New Orleans v. La. 
Savings Bark, Ibid. 637. 

The lower court, on the authority of those cases, gave judgment 
for eight thousand dollars, the amount of licenses sued for except that 
for 1870, but considered that the Bank was exempt under its old charter 
from a license tax, which charter did not expire until the last day of 
that year. The plaintiff, answering the appeal, has prayed an amend- 
ment of the judgment so as to include the license for that year. 

The old charter reads, in consideration of certain property vesting 
in the State after a specified period, “the stock of said company shall 
be exempt from taxation by the State, or by any parish or body politic 
under the authority of the State, for the whole term of this charter.” 
Sec. 26 sess. Acts 1831, p. 56. 

Primarily every thing is liable to taxation. Exemptions are con- 
strued strictly. They apply only to what is specially enumerated. A 
law that declares the stock of 4 company shall be exempt from taxation 
implies that nothing but the stock shall be exempt. 

This court has repeatedly held that no act or charter can exempt 
any particular bank or company from license taxation under the consti- 
tution of 1868. If any exemption be claimed, it must be of a class, and 
we have just now sustained an exemption claimed by the People’s Bank 
because it, with others constituted a class, distinguishable by well- 
marked features from others. It is not pretended that the defendant 
can come under the rule applied in that case. Therefore 

It is ordered and decreed that the judgment of the lower court dis- 
missing the claim for the license of 1870 is avoided and reversed, and 
that the judgment of that court be amended by inserting nine thousand 
dollars instead of eight thousand as the sum recovered, and by inserting 
also “with legal interest on one thousand dollars from February 28, 
1870,” and as thus amended, that it be affirmed with costs in both 
courts, 

Rehearing refused. 
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. No. 7552. 
Epwarp F. StockMEYER & Co. vs. DANIEL WEIDNER AND JACOB WEIDNER. 


In actions of rescission, it is proper and necessary to make all parties to the transaction 

parties to the suit, and this may be done by amended petition, if not originally done. 
Evidence taken in another suit, between other parties, is not admissible if objected to. 
Where one surrenders his debtor's note to a third person for the latter’s check, and the cheek 
is dishonored, that fact alone entitles the party to a resolution of the transaction. 


em from the Sixth District Court, parish of Orleans. Rightor, 
J. 


E. W. Huntington, Thomas Gilmore & Sons for: plaintiffs and ap- 
pellants. 

William S. Benedict and Charles F. Buck for defendants and ap- 

_ pellees. 





E. W. Huntington and T. Gilmore & Sons, for plaintiffs, contended: 
First—The giving of a check (not paid upon presentation) is not pay- 
ment; nor is it novation. 11 A. 28; 1 Hall’s N. Y. Rep. 68. 
Second—The receiving of the check in this case did not operate as an 
extinguishment of the mortgage note. Pothier on Obligations, p. iii.. 
c. 2, sec. 4, p. 354; 2 N.S. 543; 4 A. 281. 
oy Third—Estoppel does not apply. One cannot avail himself of an es- 
: ¢ toppel who would not have been estopped by it had it been the 
‘ other way. Bigelow on Estoppel, p. 46; Robinson’s Practice, vol. 
7, p. 250. 





W. S. Benedict and C. F. Buck, for defendant, contended : 

“ First—The word indorse imports a delivery and transfer to the indorsee. 

Byles on Bills, 6th American edition, marginal, p. 150. 

A note payable to order may be transferred without indorsement. In- 
dorsement proved by parol, 2 L. 89. Delivery will pass a good title. 
29 N. J. Eq. 547. 

Second—D. Weidner cannot be held on the note which Stockmeyer gave 
up for the check which the Hibernia Bank paid him. 

ee? Third—The immediate legal effects of Stockmeyer’s suit and recovery 

on the check received from J. Weidner are obvious. They work 
an estoppel. 22 A. 429; 28 A. 139. 

Fourth—A party cannot do an act which he is at liberty to abstain from, 
and by a mere reservation screen himself from the consequences. 

18 A. 59. ; 







The opinion of the court was delivered by 
SPENCER, J. The substance of plaintiffs’ original and amended peti- 
tions, may be stated briefly as follows: 
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That plaintiffs held a mortgage note of Daniel Weidner, dated 
March 27th, 1873, and due twelve months thereafter, for some $4000. 
That on the 7th of September, 1874, Jacob Weidner (a son of Daniel) 
tendered to plaintiffs his check for $3924 45, on and certified by the 
Hibernia Bank, in payment of said note and in discharge of the drawer. 
Said check was received by plaintiffs, who surrendered to Jacob Weid- 
ner the mortgage note of Daniel. The check was drawn by Jacob to 
his own order, and when he gave it to plaintiffs he neglected to indorse 
it. Plaintiffs presented the check to the bank, and payment was refused, 
on the alleged ground that it was not indorsed. Thereupon the check 
was protested, and this suit brought for the double purpose, first, of en- 
forcing against Daniel Weidner the original debt evidenced by the mort- 
gage note, and, second, to have rescinded and annulled for fraud and 
error the transaction whereby the plaintiffs surrendered that note for 
the check, which last is annexed and tendered back to Jacob Weidner. 
Jacob Weidner, having absconded and left the State, he was cited through 
a curator ad hoc. Jacob Weidner was made party by supplemental peti- 
tion, and it was excepted to by D. Weidner, on the ground that it altered 
the substance of the issue. We think that it was necessary to have 
Jacob Weidner as a party, and that the rescission of the transaction 
with him was a necessary incident to the enforcement of plaintiffs’ de- 
mands against Daniel Weidner. That while the transaction with Jacob 
remained unrevoked no enforcement could be had of the note by and 
for the benefit of plaintiffs. We see no objection to the cumulation of 
these demands in one suit. 

It is very clear that the note was surrendered and given to Jacob 
Weidner in error by plaintiffs, and that the non-payment of the check 
entitled them to rescind the transaction and retake the note. 

There is also in this record full proof that Jacob Weidner procured 
the certification of his check by the Hibernia Bank by the grossest 
fraud ; but that evidence consists of the testimony of witnesses taken in 
another suit, to which neither of the defendants were parties. The 
court manifestly erred in admitting it against the exception and objec- 
tion of defendants. It cannot, therefore, be considered in this case. 
But we think that the fact of non-payment alone of the check entitles 
plaintiffs to the resolution and rescission of the transaction with Jacob 
Weidner, whether the latter was guilty of fraud or not. This results from 
the resolutory condition implied by law in all synallagmatic contracts. 

But it is asserted by the defendants that the check has been paid, 
and that, therefore, plaintiffs are without right to maintain this suit. 
This defense rests upon the following state of facts : 

Some time after the present suit was brought against Daniel Weid- 
ner, the plaintiffs sued the Hibernia Bank on the check. The bank 










SUPREME COURT OF LOUISIANA, 





Stockmeyer vs. Weidner. 





resisted that suit upon the grounds that the check, not being indorsed, 
was subject in Stockmeyer & Co.’s hands to all the defenses that the 
bank could urge against Jacob Weidner. It alleged and conclusively 
proved that its certification of the check was procured by the fraud and 
rascality of Jacob Weidner. The court below gave judgment, however, 
against the bank, and the bank took a suspensive appeal. Pending that 
appeal, an adjustment was effected between the bank and Stockmeyer & 
Co. The document evidencing that adjustment is certainly very inartis- 
tically drawn, and its meaning obscure. But the defendants put Stock- 
meyer’s attorney on the stand, and obtained from him an explanation of 
its meaning, which may be summarized thus : 

Stockmeyer & Co. had great doubt of getting their judgment 
against the bank affirmed on appeal. The bank agreed to and did buy 
one half-interest in Stockmeyer & Co.’s claim against Daniel Weidner, at 
its face value, and were subrogated thereto to that extent. In considera- 
tion of this transaction, Stockmeyer & Co. abandon their claim against 
the bank on the check, which they produce in the present suit and 
tender back to Jacob Weidner. We do not find in this transaction any 
payment of the check. Wesee no wrong to anybody. Jacob Weidner 
gets back his check, and if the bank is bound on the check he can en- 
force its payment. Daniel Weidner is not made liable for one dollar 
beyond what he owed on the note, which he in his answer expressly 
avers he has never paid, or authorized to be paid. If the note was not 
given up to him by Jacob, as plaintiffs allege, it was at least passed 
due, and there is no danger of any transferee of Jacob, or of Jacob himself, 
ever enforcing it a second time against him. If Daniel will pay the 
judgment we shall render against him, then Stockmeyer & Co. will have 
received enough to fill the measure of their rights, and to refund the 
bank the sum expended by it in the purchase of a share in the Daniel 
Weidner debt. In a word, everybody will get what belongs to him, and 
no more. Itis rare that such an opportunity offers for setting every- 
body even, and saving them harmless from the effect of so bold a 
swindle as that perpetrated by Jacob Weidner. 

The judgment appealed from is erroneous, and the same is hereby 
annulled and reversed; and proceeding to render such judgment as 
should have been rendered below, it is now ordered, adjudged, and de- 
creed that the plaintiffs, Stockmeyer & Co., do have and recover of the 
defendant, Daniel Weidner, the sum of four thousand dollars, with eight 
per cent interest thereon from 27th day of March, 1874, until paid, and 
also the further sum of five per cent for attorney’s fees on amount of 
the above judgment, and also the further sum of thirty-eight 25-100 
dollars for insurance paid on the mortgaged premises hereafter referred 
to, as well as costs of suit. 








the 
rely 
and 
ver, 
hat 


~ be 


pf eet. sa fee | 






NEW ORLEANS, JANUARY, 1880. 











Stockmeyer vs. Weidner. 








—_—_—_—— 


It is further decreed that the special mortgage claimed by plaintiffs, 
and contained in the act annexed to their petition, and passed before 
Cuvellier, notary public, on the 27th day of March, 1873, be and the 
same is hereby recognized and rendered executory against the property 
therein described, and that the same be seized and sold to pay the above 
judgment. 

It is further decreed that the delivery of the mortgage note de- 
scribed in plaintiffs’ petition to Jacob Weidner, in exchange for the 
latter’s check on the Hibernia Bank, be decreed null and void, and 
plaintiffs are declared the owners of said note, and Jacob Weidner the 
owner of said check. 

It is further decreed that plaintiffs have judgment against Jacob 
Weidner for the costs of this suit. 

Rehearing refused. 
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The presumption of ownership resulting from possession, is not applicable to factors, 
brokers, and other avowed agents, with respect to money or property intrusted to them 
for the special purposes of their vocation. 

Longbottom’s Executors vs. Babcock, 9 La. 44, and Stetson & Avery vs. Gurney, 17 La. 162, 
reviewed and explained. 

Where the principals, merchants of Louisville, Kentucky, intrusted to their agent, a broker 
of New Orleans, a bill of exchange specially indorsed by them to the broker, to be used 
by him in purchasing sugar and molasses for them, and the agent caused the bill to be 
discounted and the proceeds to be placed to his credit in bank, the money did not thereby 
become the property of the agent; and his succession acquired no better title to it than 
the deceased agent himself had. 

The principal may pursue and recover his property or proceeds in the hands of the legal 

representative of the deceased agent, whenever it can be identified and distinguished; 

but the burden of identification and of proof of ownership is on the principal. 














— from the Second District Court, parish of Orleans. Tissot, 
J. 





W. W. King and McGloin & Nixon for plaintiffs in rule, appellees. 

Robert Mott and Francis B. Lee for D. Wilson, public adminis- 
trator, appellant. 

The opinion of the court was delivered by 

Marr, J. In the latter part of December, 1878, McCulloch & Sons, 
of Louisville, Kentucky, remitted to Boisblanc, a broker of New Or- 
leans, to be invested by him in sugar and molasses for their account, a 
bank-check on New York, for $1500, to their order, which they specially 
indorsed to the order of Boisblanec. On the 26th December, Boisblane 
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had this check discounted, and the proceeds, $1494 38, carried to his 
credit at the Germania National Bank, where he had an account ; and, 
on the same day, he deposited $316 80 in the same bank. After this he 
made no deposit, and he drew no check except one, on the 27th De- 
cember, for $491 15. Shortly after he was taken sick ; and, on the 2d 
January, he diedinsolvent. His bank account was balanced ou the 31st 
December ; and there remained, to his credit, $1398 46; so that of the 
proceeds of the check remitted by McCulloch & Sons, $95 92 were used 
in paying the check for $491 15. 

McCulloch & Sons claimed this balance as belonging to them; and 
the administrator claimed it as belonging to the succession of Boisblanc, 
The bank paid the money to the administrator; and he is appellant 
' from the judgment condemning him to restore it to McCulloch & Sons, 

Two decisions of this court are relied upon in support of the claim 
of the administrator : Longbottom’s Executors vs. Babcock, 9 La. 44, 
and Stetson & Avery vs. Gurney, 17 La. 162. In the first case, Henry 
had given to his attorney in fact, Longbottom, a check for $1300, to be 
disbursed for his account, of which Longbottom had disbursed $200. 
After the death of Longbottom, $1100 in money were found in his store; 
and Henry claimed that this sum was the balance of the money depos- 
ited by him with Longbottom, and that he was entitled to it, by 
preference, out of the funds of the succession. It does not appear 
what length of time elapsed between the giving of the check and the 
death of Longbottom, nor whence the money came which was found in 
his store. The court said: “There is no evidence to show that this 
sum is the same money received by the testator;” and Henry was 
ranked as an ordinary creditor for the balance due him, $1100. 

In the second case, Gurney had deposited in bank, in his own name, 
$10,000, in city notes ; and Stetson & Avery, his judgment creditors, 
seized in the hands of the bank. Robertson intervened, claiming that 
this money was part of a large sum, $350,000, intrusted by him to 
Gurney, a cotton-broker, to be used by him in the purchase of cotton 
for account of Robertson. At that time the law did not permit parties 
to testify ; and; of course, Robertson was not heard as a witness. We 
infer from the report that Gurney was the only witness called to prove 
that the money belonged to Robertson ; and on his testimony the court 
of first instance decided that no part of the money was subject to 
seizure by the creditors of Gurney, except the amount due to him for 
his commissions. This court decided that Gurney was not competent, 
because he was a party to the record. Without his testimony it was 
not possible to identify the money as part of that received by him from 
Robertson. The court recognized the doctrine, which we do not con- 
sider questionable, that the principal is entitled to recover whenever he 
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‘ean trace his own property, and distinguish it or its proceeds from the 
mass of the property of his agent. 

Manifestly both these cases were decided upon the conviction of 
the court that the persons claiming the money had failed to identify it, 
or to prove that it belonged to them, respectively. 

In general, possession is presumptive evidence of ownership ; but 
this is not true with respect to factors, brokers, and avowed agents, 
whose vocation, whose daily business, is to deal with the property of 
others, intrusted to them for the special purposes of their vocation. 
Their possession misleads no one; and they cannot pledge the property 
of their principals, since their special business is to sell, and not to 
pledge or dispose of otherwise than by sale. The possession of ihe 
agent is the possession of the principal ; and the principal may reclaim 
his property or the proceeds, in the hands of the agent, or of his exec- 
utor, or administrator, or other legal representative, succeeding merely 
to his rights; or in the warehouse, or bank, or other depository in 
which eithcr the property or the proceeds may have been placed by the 
agent. Of course, in all such cases, the burden is on him who asserts 
the ownership of that which is not in his actual possession to prove 
his right and title; and if he cannot do this he cannot be judicially 
recognized as the owner. We think the cases of Longbottom and 
Gurney are to be understood in this sense, and in this sense alone. 
They would otherwise be in conflict with well established principles, 
and with previous and subsequent decisions of this court. See Story 
on Agency, secs, 229, 231, and cases cited in notes ; 2 Kent. 624. 

In Clay vs. His Creditors, 9 Martin, 519,-decided in 1821, the pledgor 
was permitted to recover, by preference, the proceeds of his property, 
in the hands of the syndics of the insolvent pledgee; and this was 
shown to be in accordance with the Roman law, the French law, and the 
Spanish law. It is the law of common sense, and of common honesty. 

In L’Hommedieu vs. Penny’s Executors, 6 La. 599, Penny, a factor 
of New Orleans, received the note of the purchaser, payable to his 
order, for a quantity of lime consigned to him by L’Hommedieu. After 
Penny’s death this note came into the possession of his executors ; and 
they collected the amount. L’Hommedieu claimed the money ; and this 
court, affirming the judgment which condemned the executors to pay it 
to him, said that the object of the suit was to have the amount of the 
note separate from the estate of Penny; that the note belonged to 
L’Hommedieu; and that the proceeds must be returned to him. And 
yet, the legal title to the note was in Penny, and in his executors after 
his death. The court recognized, respected, and enforced the beneficial 
title, the right of the actual owner, against the legal title and apparent 
right of the mere holder for his benefit. 
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In Beatty vs: McLeod, 11 An. 76, one Jordan, of the parish of La- 
fourche, died at Tuscumbia, Alabama. He had a considerable sum of 
money with him, which, a short time before his death, he handed toa 
gentleman at Tuscumbia for safe keeping, informing him that it 
belonged to his minor daughter, whose natural tutor he was. McLeod 
qualified as tutor of this minor, and he received the money from the 
gentleman in whose hands it had been left by Jordan. The creditors of 
Jordan sought to recover it, as belonging to the succession of Jordan. 
The evidence satisfied the court that this money was part of a larger 
sum which had come into Jordan’s hands as tutor, proceeds of notes 
which belonged to his daughter as heir of her mother ; and the demand 
of the creditors was rejected. 

The money in this case is fully identified. The check remitted by 
McCulloch & Sons to Boisblanc was produced on the trial; and the 
eashier of the Germania Bank testified that it was discounted by the 
bank, and the proceeds carried to the credit of Boisblane. The bank- 
book of Boisblanc and the stub of his check-book were also offered in 
evidence ; and they prove, beyond doubt, that Boisblanc had not to his 
credit in bank on the 27th December, independently of the proceeds of 
the check remitted by McCulloch & Sons, a sum sufficient to pay his 
check of that date for $491 15. As the balance remaining in bank, after 
the payment of this check, was $1398 46, and the proceeds of the check 
deposited 26th December amounted to $1494 38, it is evident that Bois- 
blanc had not a dollar of his own money in bank after the 27th De- 
cember; and that the entire balance to the credit of his account 
belonged to McCulloch & Sons. The identification is as complete as it 
could have been if an equal sum of money had been Lac in a sealed 
package, and specially deposited. 

The succession of Boisblanc can have no better right or title to this 
money than Boisblanc had. By indorsing the check to his order, McCul- 

loch & Sons transferred the legal title to Boisblanc, for a special 
- purpose, which could not otherwise have been conveniently accom- 
plished; but they did not divest themselves of the real, beneficial 
ownership. A bill of lading, consigning goods to a factor, for sale, for 
account of the consignor, vests the legal title and possession in the 
factor ; but no one imagines that this legal title impresses on the prop- 
erty all the consequences of beneficial ownership ; or that it subjects it, 
in the hands of the factor, to the pursuit of his creditors; or that it 
divests the beneficial title of the real owner. 

We know of no process by which the agent can become the owner 
of the money or the property of his principal, intrusted to him for a 
special purpose. The unfaithful or imprudent agent may so deal with 
the property of the principal as to subject it to the rights of his cred- 
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itors or other innocent third persons: he may make the tracing and 
identification of it, and the proof of ownership difficult, even impossible: 
he may illegally convert it to his own uses, and subject himself to 
criminal prosecution, under the statute, for embezzlement or breach of 
trust with respect to it; but he cannot, as against his principal, make it 
his own; nor can he transmit it to his succession by will, or ab in- 
testate. 

The judgment appealed from is, therefore, affirmed with costs. 

Rehearing refused. 





No. 7638. 
RaPHAEL LANDRY ET ALS. Vs. EvuG&NIE TOMATIS ET ALS. 


When the notary who reduced to writing, and the three witnesses who subscribed to what 
purports to be the nuncupative will by public act of a decedent, unite in testifying in the 
most formal manner that the writing was dictated to the notary by the decedent in the 
presence of the subscribing witnesses; and there is nothing to show that the notary or 
the witnesses had any interest in the dispositions made by the decedent, or that they are 
unworthy of belief, the effort to show that the decedent did not dictate the will (which 
was written in English) because she did not sufficiently understand or speak English to 
be able to do it, will not be successful when the evidence as to her sufficient understand- 
ing of English is conflicting. 

Itis no cause of nullity of a will that the testator, not accustomed to use the technical lan- 
guage of testamentary dispositions, has availed himself of the advice and assistance of 
counsel in selecting the words and shaping the phraseology which he has immediately 
dictated to the notary as the expression of his will. 


— from the Second District Court, parish of Orleans. Tissot, 
J. 


Richard Shackelford and James Graham for plaintiffs and appellees. 
Edward Bermudez and W. B. Lancaster for defendants and appel- 
lants. 


Merrick, Race & Foster, Richard Shackelford, and James Graham, 
for plaintiffs and appellees, contended : 

1, That a nuncupative will by public act must be dictated by the testator 
to the notary, and written by the notary asdictated. C.C. 1578. 

2. That it cannot be said that a will was dictated by the testator, when 
it appears that the words of each clause of the will were suggested 
to him by another person. Lauduis’ French Dictionary, word Dicter. 
Also the case of Hamilton vs. Hamilton, 6 N. S. 146. 

3. The formalities prescribed by law must be observed, otherwise the 
testament is null and void. 5 L. 105; 11 L. 265; 12 L. 114; 13 L. 
106 ; 15 L. 28; 20 A. 203; 21 A. 116. 
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E. Bermudez and W. B. Lancaster, contra, contended : 


That the dictation of a will refers to its substance, and not to its 
style. Where it appears that the real intent or will of the testator 
is expressed in the testament, its validity is not affected by the fact 
that the language used was suggested by another, or that the words 
employed by the notary were not in all respects identically those 
used by the testator. Coin-Delisle D. & T. p. 368, No. 2; J. P. 1823, 
21, vol. 18, p. 1386; J. P. 1806, 23 July, and 24 Nov.; do. 1807, March 
4, vol. 6, p. 70; do. Feb. 1, vol. 13, p. 257; Journal du Palais, 1841, 
vol. 1, p. 707; J. P. 1850, vol. 2, pp. 13, 14, and notes ; do. December 
7, 1849, Meynier vs. Meynier; J. P. 1845, vol. 1, p. 403, 404; Miguel vs. 
Gervais, 15 January ; Maleville, vol. 2, p. 488; Grenier D. & T. vol. 
1, p. 535, No. 237; Toullier, vol. 5, p. 389, No. 419 ; Duranton, vol. 9, 
p. 110, No. 76-77 ; Poujol D. vol. 2, p. 62, No. 17; Zacharie, vol. 5, 
p. 100; Marcadé, vol. 4, p. 16; II. on act 972; Demolombe, vol. 21, 
p. 265, 1. iii. t. 2,¢. 5.; Troplong D. & T. vol. 3, p. 80, Nos. 1525, 1526 ; 
Rep. J. P. vo. Test. Nos. 494, 511, 512, 513; Hamilton’s case, 6 N. 8. 
146; Chardon’s case, 9 L. 471; Segur’s case, 12 L. 28; Gonzales’ 
case, 13 L. 106 ; Hebert’s case, 11 L. 365; 11 A. 676; 14 A. 233; 7 A. 
100. 


The opinion of the court was delivered by 

Marr, J. Defendants are appellants from a judgment declaring to 
be null the writing which had been admitted to probate as the nuncu- 
pative will, by public act, of Mrs. Tomatis. The single question to be 
solved is purely one of fact: “ Was this writing dictated to the notary 
by Mrs. Tomatis ?” 

Immediately following what purports to be the dispositive part of 
this writing is this statement: “This will has been thus dictated to me, 
notary, by the testatrix, in presence and hearing of said three afore- 
named witnesses, and written by me, notary, as dictated, in presence and 
hearing of said three aforenamed witnesses, and afterwards read in @ 
loud and audible voice by me, notary, to the testatrix in presence and 
hearing of said three aforenamed witnesses, whereupon the said testa- 
trix declared that she perfectly understood the same, and persisted 
therein, in presence and hearing of said three aforenamed witnesses.” 

The three witnesses were, Father Messardier, a minister of religion; 
Theo. Brummer, a given neighbor and friend of the testatrix ; and W. 
B. Lancaster, a member of the bar, her legal adviser. The notary, the 
priest, and Brummer were examined as witnesses ; and they all testified, 
on the trial, as they had already attested, in solemn form, that the tes- 
tatrix pronounced, dictated to the notary, the precise words which were 
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written by the notary as her will. Mr. Lancaster represented the 
defendants in the suit; and he was not called as a witness, 

The notary and the two witnesses just mentioned are the only 
persons present at the making of the will who testified at the trial; and 
there is no direct proof to contradict their statement and testimony 
that the testatrix dictated the precise words written by the notary. 
The will is written in good English ; and the vernacular of the testatrix 
was such French as is spoken by the uneducated Creoles of Louisiana. 
She knew but little English ; and she could neither read nor write. Fif- 
teen witnesses were called to prove her ignorance of English, and her 
inability to use that langnage as the medium of ordinary conversation ; 
and the exigencies of the case require the deduction, from this testi- 
mony, that she did not dictate the words purporting to have been used 
by her, because she could not; and that the official certificate of the 
notary, the attestation by the three witnesses, and the testimony given 
by the notary and two of the witnesses, are absolutely false. 

There is nothing in the record tending to show that the notary, or 
any one of the witnesses to the will, had any interest in the disposition 
of her property by the testatrix. Not one of them has been shown to 
be unworthy of belief; and the solemn act, attested by them, makes 
full proof of itself. The notary did not speak or understand French; 
but all the witnesses understood English and French. Neither the 
notary nor Mr. Brummer had any previous knowledge of the intention 
of Mrs. Tomatis ; but the priest knew, beforehand, from frequent con- 
versations with her, precisely what disposition she designed to make of 
her property. It must be presumed that she had consulted her legal 
adviser on this subject; and up to the evening before her death, which 
occurred six months after the making of the will, he represented her as 
her attorney. These facts would, ordinarily, be regarded as affording 
the highest assurance that no imposition would be practiced or at- 
tempted ; and that the will, as written by the notary, would be in 
accordance with the wishes and intention of the testatrix. 

Of the fifteen witnesses for plaintiffs, one, a very old woman, eighty- 
one years of age, whois entirely ignorant of the English language, never 
heard Mrs. Tomatis speak a word of English. She is the great aunt of 
some of the plaintiffs. Four others are parties to the suit, two of them 
aiding and assisting their wives; and another is the father of two of the 
plaintiffs. One of the witnesses always used the French language in 
conversation with Mrs. Tomatis, because he took it for granted that she 
spoke no other language; and another never addressed a word to her in 
any language. One of them visited her shortly after the death of Mr. 
Tomatis to collect a sum of money which he had lent him; and she 
spoke English well enough to make him understand that she did not 
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have the money, at that time, to pay him; and that she would pay as 
soon as she had the money. 

Another witness proves that Mrs. Tomatis gave her testimony in 
French on one occasion, because she said she could not speak English, 
On another occasion, the evening before her death, her deposition was 
taken in a case in which she was plaintiff, which was a suit to eject some 
of the plaintiffs from a house which they occupied. The questions were 
translated to her, and her answers were translated into English. The 
justice who took this testimony, says: “It struck me the lady didn’t 
understand much of what was going on when spoken French or Eng- 
lish to. It struck me she was so weak that she wasn’t capable of giving 
good testimony.” And, again, hesays: “In fact she was so weak she 
could hardly open her mouth.” In another place he says: “She did 
speak a work or two of English, ‘Turn them out,’ or something like 
that.” No great importance is due to any thing that occurred at that 
time. She was probably in articulo mortis; and she actually died the 
next morning. But it is somewhat remarkable, when she had her 
attorney and a female member of her family as interpreters, that she 
should have used the English words, “ Turn them out,” the very best 
that could have been chosen to express her wishes, and the precise 
object of the suit. 

Another of the witnesses spoke German and English only. He had 
occasion to see Mrs. Tomatis frequently, when he called to see her hus- 
band on business. He always addressed her in English, because he 
knew no French. He says she spoke a little English; “but I did not 
understand her very well.” When asked: “Do you speak very well 
English yourself?” he answered “ No, sir; I speak it so I can make my- 
self understood to a person.” 

It was also preven that Mr. Tomatis had told one or more of the 
witnesses that his wife could not speak English well enough to carry on 
conversation. Several witnesses testify to the same effect; and it is 
manifest that her knowledge of English was very limited. 

The witnesses on the part of defendants, Brummer, Messardier, and 
Hippler, had conversed with Mrs. Tomatis frequently in English. Hip- 
pler did not speak French. He had known Mrs. Tomatis from his 
childhood; and Brummer and Messardier had known her for ten years. 
Thomas, formerly a slave, who had been brought up in the family, says 
she could speak almost any thing she felt like saying, “ that is in regards 
to English, but badly spoken.” Amelia Muller, who lived in the family 
for about two months, could not speak French. She used the English 
language in daily conversation with Mrs. Tomatis; and understood 
every thing she said. Apolina Ernst lived next door to Mrs. Tomatis 
for eighteen years; and she saw and talked with her in English, almost 
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every evening in summer, sitting before her door. Their conversations 
were general, sometimes about business, sometimes about family mat- 
ters. It is not probable that these two persons could have been brought 
jnto such intimate association, for so many years, without finding 
means of talking together about any thing that might happen to interest 
them. 

Mrs. Sherman, a neighvor, did not understand French; and she had 
frequent conversations with Mrs. Tomatis, in English, during a period 
of about twenty years. Smith, a merchant, had conversations with Mrs. 
Tomatis almost daily, as she was passing his store returning from mar- 
ket. He did not speak French; and their conversations were always in 
English. Mrs. Breene lived a neighbor for nineteen years, and for four 
or five years next. door. She spoke no French ; and her conversations 
with Mrs. Tomatis were frequent, and always in English. Dimitry 
visited the family frequently. He did not speak French; and he and 
Mrs. Tomatis conversed always in English. He had no difficulty in 
understanding her or in making her understand him. 

The witnesses who testified that Mrs. Tomatis could speak only the 
words of ordinary salutation in English are contradicted by unim- 
peached witnesses who actually conversed with her, some of them 
almost every day, for a series of years, on different subjects, and always 
in that language, which was the only medium of communication between 
them. Much of the testimony in behalf of plaintiffs is of a negative 
character, the opinion, the belief of the witnesses, that Mrs. Tomatis 
could not do, what witnesses of equal respectability say she did do, 
express her ideas intelligibly, and for ordinary social and business pur- 
poses, in English. 

Certainly Mrs. Tomatis spoke very poor English. She habitually 
used the objective “me” for the nominative “I;” and she did not 
always observe the difference in genders. No doubt she said, on many 
occasions, and to different persons, that she could not speak, or 
could not understand, English: her husband said she could not con- 
verse in that language; and all the witnesses called for the plain- 
tiffs may have believed that she was not capable of expressing her- 
self in English, or of understanding what was said to her in that lan- 
guage; but such testimony cannot prove the falsity of a solemn notarial 
act, or outweigh the testimony of the witnesses who habitually used 
that language for ordinary social and business purposes, and who under- 
stood what Mrs. Tomatis said to them, and made her understand what 
they said to her. 

The will of Mrs. Tomatis is very simple: “I give, devise, and be- 
queath unto Adolphe Tomatis the property corner of Felicity and 
Liberty streets, being a double house.” Repeating the formal words, 
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in the second clause, she bestows on Elizabeth another property, being 
a double cottage; and repeating them again in the third clause, she 
gives to Eugénie her residence and all her movable property, even 
money. In these three bequests there are but two words, “ devise” 
and “bequeath,” which are not in general use, in the daily business of 
life. These two words are of no real value. They add nothing to the 
familiar word “ give;” and to give, by will, is to devise and bequeath. 

By the fourth clause Eugénie is appointed executrix, with “ seizin;” 
and is instituted “ universal legatee;” and the fifth clause revokes any 
former will. It cannot be assumed, as a matter of fact, that Mrs, 
Tomatis was ignorant of the use and effect of the words “seizin” and 
“universal legatee;” because, in 1850, she and her husband had made 
wills, each in favor of the other. Between the date of her husband’s 
death, 25th June, 1878, and the making of. her last will, 15th August, 
1878, the will of her husband, which constituted her title to the prop- 
erty disposed of by her, was admitted to probate. A copy of her will 
of 9th July, 1850, is in the record, written in French; and her entire dis- 
" position was expressed by appointing her husband “ légataire universel,” 
and “exécuteur avec saisine.” It cannot be presumed that her husband, 
making at the same time a similar will in her favor, left her in ignorance 
of the meaning and effect of these words in her own language; and 
they differ so slightly from the corresponding English words in her 
last will, “ executrix,” “seizin,” and “ universal legatee,” that it was 
only necessary to inform her that they were identical in meaning and 
effect, to enable her to use the English words intelligently. As to the 
word “ revoke,” it is barely distinguishable, in sound, from the corre- 
sponding French verb in the expression “ Je révoque,” and there is no 
difference in the meaning. 

Many persons, not illiterate, who speak the English language only, 
are wholly ignorant of the technical words used in this will; and yet 
they occur in almost every will by public act, written in English, in the 
State of Louisiana. Necessarily, most of the persons who use these 
words for dictation must have learned them for the purpose, since they 
are used only in testamentary dispositions. 

It is evident that Mrs. Tomatis could not have used some of the 
words written by the notary, nor could she have understood their mean- 
ing and effect, without first having had them taught and explained to 
her. Immediately after .the death of her husband she had determined 
to dispose of her property in favor of the defendants, as she told Father 
Messardier in many conversations. Her counsel spoke French and 
English; and it is neither impossible nor improbable that he had taught 
her in advance the use and meaning of these technical words. It could 
not have been a very difficult task for her to learn to use the formula 
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“T give, devise, and bequeath;” or that the English words seizin, uni- 
versal legatee, and revoke meant the same, respectively, as the French 
words saisine, légataire universel, and révoque. She might, without any 
extraordinary labor, have learned, not only to utter these words so that 
she covld dictate them, but that, when embodied in her will, they would 
accomplish the purposes which she intended. 

By our law, R. C. C. art. 1492, “ proof is not admitted of the dis- 
positions having been made through hatred, anger, suggestion, or capta- 
tion.” There is no corresponding article in the Code Napoleon; and a 
will may be annulled in France for suggestion or captation; and yet 
Marcadé, vol. 4, p. 14, commenting on art. 972 of that Code, which, like 
art. 1578 of our R. C. C., requires the will to be written tel qw’il est dicté, 
as it is dictated, says: 

“ Rien n’empéche le testateur de se faire renseigner avant la rédac- 
tion, par tel conseil qu’il voudra choisir, fut-ce le notaire qui doit rece- 
voir l’acte, et de dicter ses volontés en lisant les notes que ce conseil lui 
aurait remises, ou méme un modéle qu'il aurait fait rédiger par ce 
méme conseil. Rien n’empéche non plus le notaire d’addresser quelques 
questions ou observations pour faire développer et rendre plus claire 
les volontés exprimées par le disposant ; il peut méme lui suggérer des 
mots exprimant mieux la pensée, mais il doit se garder de lui suggérer des 
idées nouvelles.” 

Still more to the purpose is what Coin-Delisle says, commenting on 
the same article, p. 371, No. 12: “ Qu’il ne soit pas défendu au testateur 
de s’aider (comme le dit Ricard No. 55,) des lumiéres d’un conseil av 
temps méme du testament, non pour dicter ses dispositions, mais pour 
prendre avis sur la forme & donner aux dispositions, et lui préter le se- 
cours des termes légitimes, de sorte que la disposition partit toujours 
de l’esprit du testateur, qui se servirait ensuite dans la dictée du tour que 
son conseil lui aurait indiquée.” 

No illiterate person, few persons, not lawyers, however learned, 
could dictate, without some such assistance, all the words necessary to 
express the most common testamentary dispositions ; and Mrs. Tomatis 
was assisted in making this will by her chosen counsel. The notary 
says: “She was assisted in dictating by Mr. Lancaster. The words 
they would speak on the subject I took down—the words ‘I give ’—‘ de- 
vise’ and ‘ bequeath.’” : 

“ Did not Mr. Lancaster express these English words ?” 

“No, sir, not to me.” 

“Did not he speak them out?” 

“He might ha‘ve spoken to her.” 

“ Did not Mr. Lancaster tell you in English what she said to bim in 
French ?” 
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* No, sir.” 

It was proven that while the testatrix was dictating no other per- 
son spoke a word to the notary. After testifying that he wrote the 
will section by section, the notary was asked : 

“ After she made one disposition, what then would occur ?” 

He answered: ‘Then I would make another, after Mr. Lancaster 
would speak to her.” 

“ After she had a conversation with the other parties present, and 
after she got through that conversation ?” 

“She dictated to me.” 

“In that dictation did anybody put in and assist her in the dicta- 
tion?” 

“T think so; I think Mr. Lancaster assisted her.” 

We think the entire testimony on this subject shows that no one 
suggested any new ideas to Mrs. Tomatis; and that the assistance which 
she received consisted in the suggestion to her by her counsel of words 
suitable to express her will and intention. We know no good reason 
why she should not have been so assisted, as Ricard says, at the time 
of the making of the will. She might have had a model or form pre- 
pared for her by the notary or by her counsel, after she had informed 
them perfectly of her intended dispositions ; and from such model or 
form she might validly have dictated her will. But she could not read, 
and must have depended solely on her memory for the words, not 
familiar to her, necessary to accomplish her purposes. If these words 
might have been written by her counsel before the work of dictating 
and writing commenced, there is no reason why they should not be 
suggested for each separate clause, immediately after the completing of 
the preceding clause. 


The will must be the work of the testator alone, so far as the dis- 
position of his property is concerned ; and he must dictate, address to 
the notary, the words to be written by the notary as the will. Itis no 
cause of nullity that the testator, not accustomed to use the technical 
language of testamentary dispositions, has availed himself of the advice 
and assistance of counsel in selecting the words and shaping the 
phraseology which he has immediately dictated to the notary as the 
expression of his will. 

There is no cause to suspect that this will is not precisely that 
“which the testatrix intended to make. It was not mae in extremis; 
she was not in bad health; and she lived six months after it was made. 
She must have known that by that will she had given one house to 
Adolphe, another to Elizabeth, and another, and all her movables, even 
money, to Eugénie. If she had not been satisfied, if she had changed 
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her mind, there was ample time to have revoked this will, and to have 
made new dispositions in accordance with her wishes. 

We are constrained to differ with our learned brother of the dis- 
trict court in his appreciation of the testimony; and to hold that the 
will in question was dictated by the testatrix, and that it is valid. 

The judgment appealed from is therefore annulled, avoided, and 
reversed; and it is now ordered, adjudged, and decreed that the demand 
of plaintiffs be rejected, and their suit and petition be dismissed with 
costs in both courts. 

Rehearing refused. 


No. 7745. 
J. H. BEarp vs. WHITE CASH ET AL. 


A creditor of a succession who has received his share of the proceeds of the sale of certain 
land belonging to the succession, cannot be heard to claim the annulment of the sale, and 


to assert his title to the land. 

The creditor of a succession cannot revendicate'the preperty of the succession which has 
been sold to pay its debts, without first tendering the price, or so much thereof as was 
applied to the extinguishment of those debts. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
Hicks & Hicks for plaintiff and appellant. 
T. T. & A, D. Land for defendant and appellee. 


Hicks & Hicks, for plaintiff and appellant, contended : 


I. 
Offer of restitution of the purchase price was unnecessary. 13.A. 190; 
C. C. 3451, 3452, 3453 ; 6 R. 211; 15 A.519; 24 A. 253; 31 A. 372. 


II. 

The decree in the mortuary proceeding is not a bar to this action. C. 
P. 345, 539; 9 M. 520-1-2; 7 N.S. 364-5; 6 R. 422; 1 Greenleaf Ev. 
sec. 530; 14 A. 492; 16 A. 198; 26 A. 595; 30 A. 268. But this suit 
is not probate in character, but of ordinary jurisdiction, for the re- 
covery of the land sold at probate sale; and for that purpose to 
annul the sale for want of validity in the probate proceedings, and 
for want of compliance with the order of sale. There is a wide 
legal difference between annulling probate proceedings, which can 
only be done by the probate court, and are therefore probate in 
character, and annulling a sale ordered by that court, because of 
the absolute nullity of its orders and proceedings, or for want of 
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compliance with the order of sale. The latter questions are of 
ordinary cognizance. 28 A. 305; 29 A. 502. It is evident the ex- 
ceptions cannot be maintained. 


III. 

The decree of sale is void for want of jurisdiction : 

1. Because White’s appointment as administrator was void for want of 
jurisdiction in the court to appoint him. C. C. 1153,4; 10 A. 547; 
9 A. 355; C. C. 1158, paragraphs 2 and 3; C. P. 1017, 1018, 1019; 22 
A. 96; 25 A. 475; 12 A. 45; 28 A. 324; 8 Cranch, 9-26; Freeman on 
Void Judicial Sales, sec. 7. 

.. If his appointment was valid, he could not act as administrator till 
he gave bond. C. C. 1041, 1048, 1026; 11 L. 156; 7 R. 26; 9 R. 141; 
12 R. 43; 1 Yerger, 69; 2 N.S. 518; 6 L. 586; C. C. 2278, 3035; 27 
A. 435 ; Freeman on Void Judicial Sales, sec. 2 and 10 ; 7 Mass. 79; 
23 Til. 490; 11 Mass. 507 ; 36 Wis. 267 ; 27 Tex. 501; 2 Leigh. 719; 
26 Ala. 247; 10 Wis. 541; 13 do. 291. 
For want of notice to the attorney of absent heirs. C. C. 1149, 1166, 
1170; 11 L. 156; 13 L. 434; 3 R. 35; 10 R. 398; 18 A. 495-6. 
Because the sale was made to pay the expenses of administration. 
29 A. 562; Rorer on Judicial Sales, sec. 478 ; 21 A. 507; 14 A. 598, 
622. 
IV. 

The sale is void because not made in conformity to the decree. 2 L. 

328 ; 18 A. 728; 29 A. 502. 


T. T. & A. D. Land, contra, contended : 

1. It is too clear for argument or comment, that the jurisdiction of the 
parish court to appoint an administrator of the succession of Wm. 
Nesbitt, the legality of White’s appointment and qualification, as 
administrator, the legality of the order of court decreeing the sale 
of the land in dispute, and the legality of all the proceedings in the 
probate court anterior to said sale, are res adjudicata. 

We further contend that the homologation of the account, distributing 
the proceeds of the land sold between the heirs, concludes them as 
to the validity of said sale, even though there had been no order of 
sale. Coiron vs. Millaudon, 3 A. 664. 

No court in this State has the power or authority to revise or annul the 
judgments of the parish and Supreme Courts already referred to. 
They are conclusive of the issues presented in plaintiff's petition. 

If plaintiff had been no party to the judgment homologating the said 
account, equity would demand that he restore or offer to restore to 
the purchaser that part of the price which inured to the benefit of 
the succession of Nesbitt, before bringing a suit to annul the sale. 
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This he did not do. The position of his counsel that such a tender 
was not necessary, because the purchaser was indebted to plaintiff 
for rents of the land in dispute from the date of the probate sale, © 
would render nugatory the equitable provision of the law above 
cited. Plaintiff must make the tender as a condition precedent to 
suit. The liqbility of defendant for rents would be a consequence of © 
the judicial annulment of the sale. Hence the sum that should have 
been tendered cannot be compensated by a claim or demand the 
existence of which depends on the successful prosecution to final 
judgment of the action of nullity. 

Plaintiff having been a party to the judgment homologating the final 
account of the administrator, and having obtained judgment as heir 
for a part of the purchase price of the land, is concluded from 
questioning the validity of the sale, as shown by the case already 
cited. 

The opinion of the court was delivered by 

ManninG, C. J. Reuben White, one of the defendants, had been ap- 
pointed administrator of the succession of William Nesbitt, and sold 
under order of court a tract of land of seventy acres to pay debts of 
the succession. Nesbitt’s heirs were three collateral relations, and the 
plaintiff purchased the interest of two of them in the succession. 
White filed an account of his administration, which was opposed by the 
plaintiff, and on appeal to this court, it was amended by increasing the 
balance against White. Opinion Book at Monroe, J uly Term 1878. 

Cash was the purchaser of the land at the succession sale, and paid 
the price, which formed the principal part of the assets accounted for 
by White, which were used, so far as was necessary, in the payment of 
the succession debts and charges, leaving a residue, two thirds of which 
were adjudged to be due the plaintiff. 

This action is to annull the sale of the land on many alleged grounds 
of informalities, of invalidity of White’s appointment as administrator, 
of want of qualification, ete. An exception was made to the action— 
that the price of the land had been paid, and was used in part for the 
legitimate purposes of administration under and according to a decree 
of this court, and the residue was decreed to be paid to the heirs of the 
deceased, viz.: to the plaintiff as assignee of two of the heirs, and to the 
third by name—that the plaintiff was a party to these probate pro- 
ceedings, and obtained an increase of the balance due from the admin- 
istrator on his opposition to the account—that as a condition precedent 
to the institution of this suit, the plaintiff should have tendered the 
price of the land which has not at any time been done—and that as the 
plaintiff has a judgment against the administrator for the residue of 
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the price of the land, he cannot recover the land alse, or any part 
thereof, 

This exception was referred to the merits, and a trial was had re- 
sulting in a judgment for the defendants. 

The plaintiff, with a final judgment in his favour for his proportion 
of the balance on account due from the administratgs, rendered on his 
opposition to that account, and increased at his instance—the proceeds 
of sale of the land forming the principal part of the assets accounted 
for, and being the exclusive fund out of which his judgment is to be 
paid—cannot be heard to claim the annulment of the sale which pro- 
duced the assets, and to assert his title to the land. Nor can he reven- 
dicate the land without first tendering the price, or so much thereof as 
was applied to the extinguishment of the debts and charges of the suc- 
cession. Coiron v. Millaudon, 3 Annual, 664. 

He is estopped by his own judicial proceeding, and judgment was 
rightly given against him on the merits. 

Judgment affirmed. 






































No. 7703. 
S. E. Vance ET AL. vs. J. D. CawrHon, SHERIFF, ET AL. 


. On the trial of a motion to dissolve an injunction on the face of the pleadings, every allegation 
\ of the petition of the plaintiff in injunction is admitted to be true. 

A beneficiary heir, who has only a residuary interest in the succession, may enjoin the seizure 
and sale of succession property when it is admitted the debt due the seizing creditor 
has been paid. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
Wise & Herndon and Duncan & Moncure for plaintiffs and ap- 

pellees. 

T. T. & A. D. Land for defendants and appellants. 


Wise & Herndon and Duncan & Moncure, for plaintiffs and appel- 

lees, contended : 

The law gives to every person a right to claim judicially what is due or 
belongs to him. When the creditor has against his debtor a title 
importing a confession of judgment, he is entitled to have the hy- 
pothecated property seized immediately and sold for the payment 
of hisdebt. Art. 732, C. P., enumerates the cases in which this sum- 
mary process may be resorted to, and articles 734-5-6-7 prescribe 

the mode of conducting it. 
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The defendants in this case are strictly within the purview of all these 
provisions ; their act of mortgage imports confession of judgment, 
and in suing out executory process they have strictly conformed to 
all the requirements of the law. Their right to pursue this remedy 
can only be arrested or interfered with by the debtor or third posses- 
sor, and that only in certain enumerated cases. C. P. 739and 749, 
The right to an injunction is nowhere accorded to creditor, even 
though he is in possession of a prior mortgage or privilege on the 
same property. Itis not one of the grounds mentioned in article 
C. P. 296 and following. 

The defendants are doing nothing here that the law does not give them 
a right to do, and if perchance their act should operate to the 
detriment of the plaintiff, it would be damnum absque injuria. But 
even this the law has carefully provided against in articles C. P. 
683, 684, 685, and in article 395 and following, which gives her the 
right to proceed by third opposition against the proceeds of the 
sale. 7 N.S. 27/7; 5 R. 496; 9 R. 256; 10 R. 28, 457; 25 A. 736; 19 
A. 59, 62, 132 ; C. C. 1032, 1054, 1058. 


T. T. & A. D. Land, contra, contended : 
First—That the causes or grounds of injunction set forth in the petition 
are good and sufficient in law, is too clear for dispute. The extin- 


guishment of the debt by payment or in any other legal manner 
justifies an injunction by the debtor, which will be granted on 
affidavit without bond. C. P. arts. 739, 740, and 15. 

Second—Creditors, when necessary to protect their interests, may inter- 
vene in suits, plead prescription and other defenses, accept a succes- 
sion, sue to annul sales and contracts made by their debtor, and 
may sue one in possession of succession property to compel its de- 
livery to the administrator. 2 A. 782; 30 A. 160; 31 A. 493. 


The opinion of the court was delivered by 

DeBuanc, J. On the 18th of April 1877, Samuel Whitfield Vance 
subscribed a note, in and by which he promised to pay to the order of 
the firm of Raphaél Kahn & Co. on the Ist of February 1878, the sum 
of $12,413 40, for necessary supplies, wares and merchandise, which—at 
the date of the note—had been partly furnished, and were to be fur- 
nished, to assist him in raising, on two of his plantations, crops of cotton 
and corn. 

To secure the payment of the advances made and to be made by 
Raphaél Kahn & Co., Vance gave them, on the 13th of April 1877,a 
mortgage on lands which he owned in the parishes of Caddo and Bos- 
sier, and shortly after—on the 18th of May of that year—he died. His 
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widow qualified as the executrix of his will, and—on the 14th of June 
1878—she, in that capacity, acknowledged, in a notarial act, that the 
succession of her husband, was—at the date of the acknowledgement— — 
indebted to Raphaél Kahn & Co., on the note which he had delivered to 
them in April 1877, for a balance of $5405 68. 

_ On the 11th of December 1878, relying on said mortgage and 
acknowledgment, Raphaél Kahn & Co., obtained from the judge of the 
10th district, an order commanding the seizure and sale of the hypothe- 
cated property, and the execution of that order was enjoined by Mrs. 
Sarah E. Vance on several grounds, two of which are: 

1, That she is one of the beneficiary heirs of said deceased, and— 
besides—the creditor of his succession, with legal mortgage, for a claim 
recognized by a judgment, and which exceeds one hundred thousand 
dollars. 

2. That the note sued upon has been paid, and the mortgage sought 
to be enforced extinguished by that payment. 

On motion of defendants’ counsel, plaintiff’s injunction was dissolved, 
because—as contended—her allegations did not authorize the issuance 
of said injunction ; and she and the surety on her bond were condemned 
to pay special and general damages. They appealed. 

Defendants admit that the only question raised and presented by 
their motion, is “ whether or not the grounds set forth for the injunction 
are, of themselves, sufficient to justify it;” but they add: “ we have 
nothing to do with that part of the prayer of the petition, which asks 
for judgment decreeing the extinguishment of the debt due defendants,” 
this—in their opinion—“ being a question not to be inquired into ina 
collateral proceeding, like this.” 

For the purposes of the trial of their motion to dissolve on the face 
of the papers, defendants have admitted as true every one of the allega- 
tions on which plaintiff has based the injunction, and two of those alle- 
gations are that she is a beneficiary heir of Samuel Whitfield Vance. 
and a creditor of his succession, and that defendants’ claim has been 

- fully satisfied. 

: We are told that, as beneficiary heir, she is entitled to but a 
residuary interest in the estate. That is not disputed ; neither can it be 
successfully disputed that, as such, she can—by injunction—-prevent one 
who is not, or who has ceased to be a creditor of the estate, from selling 
its property, under executory process, to satisfy a claim admitted to 
have been paid, and a mortgage extinguished by that presumed pay- 
ment. 

We do not contest the correctness of the authorities cited by de- 
fendants’ counsel, but they are not applicable to this case. They would 
be appilcable, if plaintiff were mercly asking to be paid, by preference, 
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eut of the proceeds of the enjoined sale. Her remedy would then 
be by third opposition, or by opposition to the account of the executrix; 
“put she asks more than she could have secured by such a remedy: she 
denies the very existence of defendants’ claim and mortgage, and 
charges that they could not legally have obtained an order to sell, on 
their own conditions—and to her detriment as a beneficiary heir and 
creditor of the deceased—property which is, in no way, subject to their 
writ. 

If what she charges be true, and—under the pleadings—we are 
bound to consider it as true, we are at a loss to imagine how we could 
justify the dissolution of an injunction which—if sustained by proper 
evidence—would prevent defendants, who—it is tacitly admitted—are 
not the creditors of the succession of Vance, from selling—as its credit- 
ors—the property of that succession, and from receiving—as such—the 
proceeds of an illegal sale. To do that, we would have, considering that 
admission, to countenance and sanction that which, until now, we can 
regard but as attempt to perpetrate a wrong. 30 A. 160; 31 A. 493. 

It is, therefore, ordered, adjudged and decreed that, as to both 
plaintiff and the surety on her injunction bond, the judgment appealed 
from is annulled, avoided and reversed, the dissolved injunction re-in- 
stated, and this case remanded to the lower court, there to be proceeded 
with according to law ; the costs of the appeal to be paid by defendants. 


No. 7597. 
SUCCESSION OF MICHAEL DIETRICH, 


The failure of a widow and tutrix of her children to comply with an order of court (made at 
the instance of a creditor of her deceased husband’s succession) calling on her to decide 
within ten days whether she will qualify as administratrix of the succession, does not 
forfeit her right to claim its administration; and in such a case, when the widow is 
present in the State, the public administrator has no 1ight to the administration of the 
succession. 


ane from the Second District Court, parish of Orleans. Tissot, 
J. 

A, & W. Voorhies for plaintiff and appellant. 

Robt. Mott and Francis B. Lee for defendant and appellee. 


A. & W. Voorhies, for widow appellant, contended: 
First—There is no necessity for the appointment of an administrator. 
Second—That, in no event, can the public administrator be appointed, 
since the widow in community and the heirs are present, and they 
are represented in the mortuaria. 
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Third—That in the event we are overruled on both grounds, then, but. 
only then, and as a dire alternative, we claim for the tutrix the pref- 
erence to administer. 


Robt. Mott and Francis B. Lee, contra, contended : 


First—Whenever there are debts due bya succession, an administration 
is necessary. 3 An. 502. 

Second—That the judgment of court ordering Mrs. Dietrich to show 
cause within ten days whether she would qualify as administratrix, 
was equivalent to an appointment of Mrs. Dietrich as administra- 
trix, and having failed to qualify as required by article 1041, within 
ten days from the rendition of the same, the judge was authorized 
to appoint a successor, which he did. It is not contended that Mrs, 
Dietrich could not have qualified under the judgment at any time 
prior to the appointment of Wilson, even after the expiration of ten 
days; but it is maintained that, having failed to do so, she cannot 
oppose the appointment of any other person. She cannot be heard 
to questicn the eligibility of an applicant for the trust. Her opposi- 
tion must be based upon the strength of her own right, and not 
upon the weakness of that of the applicant. Upon her opposition 
the question is not whether Wilson is entitled, but whether she has 
the preference. 


The opinion of the court was delivered by 

DeBtanc, J. Michael Dietrich died in 1878, leaving a widow and 
minor children. His widow applied to be confirmed as natural tutrix 
of the children, and to be appointed administratrix of the deceased’s. 
estate, composed of property and effects situated in the parishes of 
Orleans, Natchitoches and DeSoto. 

She was confirmed and she qualified as natural tutrix, but did not 
press her application to be appointed administratrix. 

In February 1879, Samuel Friedlander, an alleged creditor of Diet- 
rich, took a rule on the widow, commanding her to show cause “ why 
she should not be ordered to qualify regularly as administratrix, etc., 
or signify her unwillingness to accept the trust.” 

On the 13th of February, the rule taken by Friedlander was made 
absolute, and—in the words of the decree then rendered, Mrs. Dietrich 
“‘was allowed ten days to decide whether or not she would qualify, 
according to law, as administratrix of the estate,” etc. 

That decree conforms to the prayer of the creditor’s rule, and can 
be construed but as a mere invitation, which could not be judicially en- 
forced, and which—as it neither conferred nor impaired any right— 
could be, as it was, disregarded with impunity. 
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Relying on what he considers as a disobedience of the indefinite 
judgment, based on the unusual prayer of the rule already alluded to, 
the public administrator applied for the administration of the succes- 
sion of Michael Dietrich. His application was opposed by the widow, 
on the groun(s: 

ist. That Friedlander is the only party who pretends to be a cred- 
itor of the succession, and that inasmuch as—to be acknowledged as 
such—he has brought a suit which is still pending, the appointment of 
an administrator is not necessary, and 

2d. That, if found to be necessary, she is entitled to and claims 
that administration. 

Friedlander intervened in this contest in favor of the public admin- 
istrator, and prays—in case the latter’s application be rejected—to be, 
as creditor, appointed to administer upon said succession. 

They both contend that Mrs. Dietrich has forfeited and lost her 
right to the disputed administration. The court so held, dismissed the 
widow’s opposition, Friedlander’s demand, and appointed the public ad- 
ministrator to take charge of, and administer upon a succession opened 
in the city of New Orleans, where the decexsed resided and where his 
widow and heirs are still residing. 

The widow alone, in her own right and as natural tutrix, has ap- 
pealed from that decree, and she and the public administrator are the 
only parties now before us. ° 

Had Mrs. Dietrich been appointed administratrix and suffered ten 
days to elapse after her appointment, without furnishing the required 
security, she might have lost and forfeited her right ; but it is clear that 
the judicial invitation to decide whether she would accept or renounce the 
tendered trust, is—neither in form nor in substance—an appointment, 
and her failure to comply with that invitation, did not destroy the pref- 
erence to which she was and continues to be entitled. 

To sustain the appointment of the public administrator, his counsel 
contend that, by neglecting to qualify during the ten days she was 
allowed to decide whether she would, or would not accept the trust, she 
has forfeited even the right to oppose their client’s application. She 
never was appointed, and—consequently—never could qualify as admin- 
istratrix. 

As to the public administrator, the legislative act by which his office 
was created, provides: “that in all intestate successions, when there is 
no surviving husband or wife, or heir present or represented in the 
State, he shall be appointed to administer the same.” 

Act of 1877, Ex.§&., p. 111, No. 74. 

The widow of Dietrich and their minor children are every one of 
them present in the State, residents of this city, wherein his succession 

9 
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is opened, and that widow, in her own right and as the tutrix of those 
ehildren, is a party to this suit. 

These facts and the law preclude the appointment of the public ad- 
wministrator; but, as Dietrich is represented by beneficiary heirs, and as— 
according to the evidence—his succession appears to be indebted, the 
necessity to administer upon the same is too evident to be discussed. 

It is, therefore, ordered, adjudged and decreed that, in so far as it 
affects Emilie Lacour, the widow of Michael Dietrich, the judgment ap- 
pealed from is annulled, avoided and reversed—the application of the 
public administrator dismissed, that of the widow allowed, and she ap- 
pointed as administratrix of the succession of her husband. 

It is further ordered that, in that capacity, she furnish bond and 
security, within ten days from that on which this decree shall become 
final, and otherwise qualify, under the penalty prescribed by law; the 
costs of the appeal and of the lower court to be paid by the public ad- 
ministrator. 


The widow applies for a rehearing and it is granted. 
On REHEARING. 


Mannine, C. J. We went further than was necessary in passing 
upon the necessity of some one qualifying as administrator eo nomine, 
and upon the right of preference of the widow over the public adminis- 
trator. We held that this officer had no right to the appointment, and 
we shall amend our decree so as to confine it to that matter. 

It is ordered and decreed that our former decree is set aside, and it 
fis now decreed that the judgment of the lower court is avoided and 
reversed, and that the application of the public administrator is dis- 
umissed at his costs. 








No. 7746, 


REUBEN WHITE VS. THE SHERIFF AND OTHERS. 


‘The seizure and advertising of property for sale, by the sheriff, is such a disturbance as au- 
thorizes the possessory action by a third person holding personally or by his tenants, 
although the sheriff did not actually dispossess them. 


PPEAL from the Tenth Judicial District Court, parish of Caddo, 
Boarman, J. 
Wise & Herndon for plaintiff and appellee. 
Hicks & Hicks for defendant and appellant. 


Wise & Herndon, for plaintiff and appellee, contended : 
¥irst—We say that Josephine Nicholson, having executed her judgment 
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on this land, and having opposed the monition, and the sale being 

declared a good one, cannot again sell the identical property, the 
sale of which was homologated in a suit contradictorily with her- 
self. Jtis res adjudicata. 21 A. 589; 24 A. 545. 

Second—Owners in possession are entitled to bring the possessory action 
when disturbed in their possession. C. P. 47. 

Third—All judgments must be revived by suit. C. C. 3547; 24 A. 211. 













Hicks & Hicks, contra, contended : 

First—The sheriff’s title is not full proof of what it recites until re- 
corded in the clerk’s office. Its record in the recorder’s office 
without proof gives it no effect as against the creditors of the 
vendor, who may seize and sell it. C. P. 697, 698; Rev. S. 3409; 10 
L. 522; 14 A. 797, 599; 28 A. 726; 6 N.S. 141; 7 BR. 53. 

Second—A sale absolutely null may be disregarded, and the property 
nominally sold may be seized under a fi. fa. by any creditor of the 
vendor. 1 A. 302-6; 13 L. 551; 6 N.S. 139; 1 A. 299; 23 A. 773. 

Third—A sheriff’s deed is void for uncertainty if its description will ap- 
ply as well to other property as that claimed. Rorer on Judicial 
Sales, sections 713, 716 ; 10 A. 329; C. P. 702; 9 L. 544; 19 L. 400; 10 
A. 194; 7 A. 305, 579; 5 A. 257; 6 Peters, 345. 

Fourth—A sheriff has no power to sell under a fi. fa. (and third persons 
must take notice of his incapacity) when restrained by an injunc- 
tion, or when his power has been revoked by the plaintiff. C. P. 
308 ; Rorer on Judicial Sales, section 710; Story Eq., section 405 ; 
1 R. 94; 7. R.77; 5 Tex. 306, 315; 13 Tex. 307; 13 L. 421; 11 O.S. 
610; C. C. 2505 ; 16 A. 89; 2 N. S. 621; 30 A. 576; 4 A. 252; 10 L. 
284; 10 R. 88; 11 R. 441. 

Fifth—One having no right to possess, or who fails to show the value of 
his possession, cannot maintain the possessory action. 22 A. 272; 
30 A. 251. 

Sixth—A seizure by a sheriff is only nominal when he does not collect 

rents nor interfere with the business of the possessor. 28 A. 61. 





























The opinion of the court was delivered by 
Marr, J. In November, 1865, Mrs. Nicholson received judgment 
against Mrs. Willis, on which execution issued under which the sheriff 
seized and advertised for sale three quarter sections, 480 acres of land. 
Mrs. Willis enjoined, claiming the exemption of the dwellings, and 160 
acres of land adjacent, as her homestead. The sale proceeded, except 
as to the homestead; and the sheriff adjudicated and conveyed to 
Gilmer, in February, 1865, two of the three quarter sections, that is, all 
the land seized except the 160 acres claimed by Mrs. Willis as her home- 
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stead: and in January, 1867, Gilmer sold one of these quarters to 
Reuben White. 

Gilmer applied for a monition ; and Mrs. Nicholson filed an opposi- 
tion on several grounds, which it is not necessary to state now; and 
Gilmer appealed from the judgment maintaining her opposition. This 
judgment was reversed ; the opposition of Mrs Nicholson was dis- 
missed ; and the sheriff’s sale was confirmed. 21 An. 589. 

Mrs. Willis then brought suit against Mrs. Nicholson, Gilmer, and 
White, to have the sheriff's sale annulled on the grounds: 

First. That the sheriff had no authority to make the sale, Ist: 
Because it was enjoined ; 2d: Because he was instructed by the plain- 
tiff in execution, Mrs. Nicholson, not to sell; 34: Because he had no 
authority to sell less than he had seized. 

Seconp. That there was not sufficient description of the land 
adjudicated. 

Mrs. Nicholson admitted the allegations of the petition, and joined 
in the prayer to annul the sale; and Gilmer and White plead the 
decision of this court on the monition as res judicata. The case came 
before this court on the appeal of Gilmer and White, and the judgment 
appealed from was reversed. The plea of res judicata was main- 
tained, and the suit was dismissed. 24 A. 545. 

In July, 1878, Mrs. Nicholson obtained a writ of fieri facias on the 
judgment in her favor against Mrs. Willis, rendered in 1865, under 
which the sheriff seized and advertised for sale the quarter section sold 
by Gilmer to White in January, 1867 ; and White enjoined. 

The petition charges that plaintiff has been in quiet, undisturbed 
possession, as owner, by title translative of property, since 1867, of the 
land in question; and he obtained an injunction restraining Mrs. 
Nicholson and the sheriff from further acts of trespass and disturbance 
of his possession. He also prayed for damages for malicious trespass, 
and special damages for attorney’s fees. 

Mrs. Nicholson and her husband answered, alleging the nullity of 
the sheriff's sale, on the grounds set up in the two suits already men- 
tioned ; and plaintiff pleads these judgments as res judicata. He also ex- 
cepted that the judgment in favor of Mrs. Nicholson against Mrs. Willis 
was prescribed by the lapse of ten years, at the time the execution 
was issued, in July, 1878. 

The judgment of the district court perpetuated the injunction, de- 
creed that White be malntained in his possession; and condemned 
defendants, Mrs. Nicholson and her husband, in solido, to pay to him 
one hundred dollars damages, for attorney’s fees. This is the judgment 
now before us for review, on the appeal of defendants. 

The proof shows that White, by his tenants, has had actual posses- 
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sion of a part of the land in question, for several years past. When the 
deputy sheriff went on the place to make the seizure, he told one of the 
tenants that he should collect the rent. The tenants were not dispos- 
sessed, nor does it appear that they were interfered with; but the 
seizure and advertising of the property for sale is such a disturbance 
of the possession as authorizes the possessory action. It seems that 
the conveyance by Gilmer to White had not been recorded; but 
the sheriff's deed to Gilmer was recorded. The date of the record- 
ing is not shown; but the copy offered in evidence purports to be 
a true copy from the original on file and of record, as shown by the re- 
corder’s certificate, dated 19th October, 1866. This recorded deed 
divested Mrs. Willis of her title; and placed the property beyond the 
reach of her creditors. The only consequence of the failure of White 
to have his title recorded is that the land might be subject to the pur- 
suit of the creditors of Gilmer. But this in no manner benefits or 
concerns either Mrs. Nicholson or Mrs. Willis. 

We think that White, when his property was seized under execu- 
tion had a right to protect himself by the plea that the judgment, on 
which the execution issued, was prescribed ; but there can be no doubt 
of the effect of the two solemn decrees of this court, the one in 21 An. 
589, dismissing the opposition of Mrs. Nicholson to the monition, the 
other in 24 An. 545, maintaining the plea of res judicata, interposed by 
Gilmer and his vendee White, in the suit brought by Mrs. Willis to have 
the sheriff's sale annulled. These two decisions place that sale beyond 
question or attack by Mrs. Nicholson or by Mrs. Willis, for any of the 
causes set up and passed upon in the last resort ; and the district court 
properly granted and perpetuated the injunction. 

The proof fully justifies the allowance of one hundred dollars, 
special damages for attorney’s fees ; and we see no cause to disturb the 


judgment in any respect. 
The judgment appealed from is therefore affirmed with costs. 








No. 7706. 
FiorsHEem Bros. vs. THomas Hout, Executor. 


An executor cannot at the risk of the succession carry on planting operations, and contract in 
so doing debts so as to bind the estate. 
PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
N. C. Blanchard, W. H. Wise, for plaintiffs and appellees. 
T. T. & A. D. Land for defendant and appellant. 
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T. T. & A. D. Land, for defendant and appellant, contended : 


Defendant pleaded that plaintiffs’ petition disclosed no cause of action, 

It is well settled in our jurisprudence that an executor or adminis- 

’ trator cannot, by making or indorsing a note or draft in his official 
capacity, bind the estate when not originally liable for the debt, but 
that he will thereby render himself responsible, individually. Rus- 
sel vs. Cash, 2 L. 188 ; Gillett vs. Rachal, 9 R. 276; 12 R. 16; 8A, 
124; 21 A. 285; 25 A. 562; 26 A. 660. 

It is equally well settled that executors, administrators, etc., have no 
power to create liabilities against the estate or increase its responsi- 
bilities, 21 A. 287; 22 A. 372; 24 A.83. An administrator can- 
not bind the estate he represents, ex contractu, without the au- 
thority of the judge. 26 A. 680. 

The authority of an executor to carry on a plantation, furnish it with 
supplies, etc., must be shown, otherwise the estate is not liable for 
the supplies furnished bya merchant under his direction. Milten- 
berger vs. Taylor, 23 A. 189. 


N. C. Blanchard and W. H. Wise, for plaintiffs and appellees, con- 
tended : 


That when a succession owes no debts, and the heirs desire that a 
plantation belonging to it should not be sold, but should be culti- 
vated by the executor for their benefit, the latter has the right to 
borrow the money and supplies necessary for that purpose, from 
commission merchants. 

The-commission merchants, in that case, are entitled to all the ex- 
penses made by them for raising the crop and preserving the 
property in good order, and should recover the same from the 
succession. 19 A. 494; 27 A. 331. 


The opinion of the court was delivered by 

Waite, J. We do not think there was error in overruling the 
exception ; the face of the papers showed that the indebtedness inured 
to the benefit of the succession ; and, taking this for true, there was a 
good cause of action. The want of allegation that Harris had au- 
thority to sign the note was certainly a defect in the pleadings ; but, 
taking the petition as a whole, we think the inference fairly deducible 
that the act of Harris in signing the note was the act of the executor. 
The contract made with Harris we consider undoubtedly threw upen 
him the burden of paying the running expenses of the plantations ; the 
words of the contract which charge him with the duty of paying the 
taxes and all the “farming and grazing expenses,” admit of but one 
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construction. The act, therefore, of Harris in opening an account with 
the plaintiffs in his name, and obtaining advances as agent of Holt, 
executor, was clearly without warrant. The proof, we think, establishes 
that L. H. Holt, the agent of the executor, was aware of Harris’ con- 
duct ; knew that the advances were being made; and was not only by 
his silence, but it may be by his consent and approval, the cause of the 
giving of the credit to Harris, as the pretended representative of the 
executor. But this cannot help the plaintiffs’ case. L. H. Holt, the au- 
thorized agent of the executor, could, under the power, have no greater 
authority than would have had the executor. Now, we take it that 
it is no longer an open question that an executor cannot, at the risk of 
the succession, carry on planting operations, and contract in so doing 
debts so as to bind the estate; at all events, certainly not without pre- 
vious authority obtained. Miltenberger vs. Taylor, 23 A. 189, and au- 
thorities there cited. Nor do we think the cases of Succession of 
Wederstrandt and Succession of Brown teach a contrary doctrine. 19 
A. 494; 27 A. 331. 

The first case simply holds that where at the death of a testator a 
crop has been planted an executor may, unless the heirs and legatees 
object, cultivate it to fruition. The second, that where an executor 
does exceed his powers and carry on a plantation, the heirs may take 
the proceeds on paying the necessary expenses incurred in making it. 
The argument that because the debit side of the account shows that. 

.taxes were paid by the money of the plaintiffs’ firm, therefore the suc- 
cession is bound pro tanto, is without force. The product of the cotton 
sold was more than sufficient to pay these, as well as the other items: 
referred to in the brief of counsel. The account must be considered in 
one of two lights: either as an account of Harris, as representative of 
Holt, executor, or as that of Harris individually. If, the first, then the 
cotton was received and sold for the account of the executor, and the 
credit must be imputed to that which the succession owed. If in the 
name of Harris individually, then the succession would not be bound at 
all. Of course, we are not concerned with the hardship of the plaintiffs’ 
case ; if they acted without due precaution, or upon erroneous repre- 
sentations, they must look elsewhere for recovery. We cannot enforce 
against the succession an obligation which did not inure to its benefit, 
and which was entered into beyond the scope of the executor’s au- 
thority. 

Judgment reversed ; and judgment be and the same is hereby ren- 
dered in favor of the defendant, and against the plaintiffs, with costs in 
both courts. 
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No. 6302. 
Bayty & Ponp vs. Paut Fourcny Et At. 


‘A defendant cannot be held in damages on account of the publication of an alleged libelous 
letter, when the plaintiff fails to show that the letter was either written, or composed by 
the defendant, or that he caused it to be written, or composed, or assisted therein, or 
published it, or caused it to be published. 

The sworn statement of a man of admitted truth that he did not write certain memoranda, 
will outweigh the conflicting testimony of witnesses, some of whom recognize a resem- 
blance to his handwriting in that of the memoranda, and some of whom who do not. 

Because one insurance company has agreed with a certain plaintiff to pay on its policy such 
proportion as might be adjudged in a certain suit due to him by another company on its 
policy, and, having an interest in the question, has employed counsel to assist in the in- 
vestigation, is no reason to hold it bound in damages for slanderous matter in the plead- 
ings of that other company, especially where it is shown not to have known of the 
charges made in the pleadings. 

No client can be held in damages for any slanderous or libelous words uttered by his attorney- 
at-law. 


PPEAL from the Fifth Judicial District Court, parish of Orleans. 
Cullom, J. 
Kennard, Howe & Prentiss for plaintiffs and appellants. 
A, & W. Voorhies, Semmes & Mott, for defendants and appellees. 


Kennard, Howe & Prentiss, for plaintiffs and appellants, contended : 

First—The verdict of the jury will not be disturbed unless “ manifestly 
erroneous,” and then only to correct such errors as the court can 
correct from the evidence in the record. 20 An. 455,458; 22 An. 31; 
6 L. 492; and many other decisions quoted in 1 Hennen’s Dig. 
92 (6), 1. 

Second—When from the evidence in the record an error of the jury can 
be readily detected and corrected, this court will make the correc- 
tion, and render such judgment as should have been made by the 
lower court. 29 An. 172; 25 An. 174; Perret vs. N. O. Times news- 
paper. 

Third—The verdict of the jury is manifestly erroneous only as to the 
question of damages allowed. The record contains plenary proof 
of large actual damages. 

Fourth—That the verdict of the jury, so far as damages are concerned, 
is rather a compromise than a verdict. See Falvey vs. Stamford, 11 
English Reports; Moak’s Notes, p. 146, (54); Bowman vs. Flower, 
3 N.S. 641; 3 A. 69; 3 Johnson, 63 ; Sedgwick on Damages, 36 and 
45; Domat du Droit Public, lib.3 ; Merlin’s Rep. verbo injure ; 2 L. 
72; 5 R. 116. 

Fifth—All who concur in the authorship or publication of a libel are 
alike responsible. Hence a corporation may become liable for a 
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libel. Townshend on Slander and Libel, 2d ed. S.S. 115, 117 (and 
note 3, p. 148), 265, sec. 265, p. 460 ; 27 A. 367; 28 A. 435; 11 A. 206. 


Thomas J. Semmes, contra, contended : 

First—That the plaintiffs suing as a firm cannot recover damages for a 
personal libel. ‘Townshend on Slander, sec. 262 ; 3 C. and P. 196 (14 
E. L. p. 269). 

Second—That where suit is brought for libel on the business interests 
of a firm, malice or willful purpose to injure is a necessary ingre- 
dient of the action. 57 N. ¥. 125 ; 4 Queen’s Bench, 70. 

Third—That the answer was not instigated by the company or its presi- 
dent. It was filed by counsel on their own view of the facts. This 
is evidence of probable cause and want of malice, and protects the 
defendants. 62 Ill. 107; 25 Penn. 275; 8 A. 12;11 A. 289; 9 A. 219. 

Fourth—That a defendant cannot be held liable for averments pertinent 
to the issue in defense of a suit against them. 86 E. C. L. 126; 5 
Queen’s B. 94; 11 B. Monroe, 48; Marshall, 480; 3 Metcalf, 193; 4 
N. Y. 91; 1 Denio, 43; 1 Harricgton, 3; 4 Sneed, 11; 2 Strobhart, 
447; 21 A. 376; Revised Stat. of La. 1870, section 123; 3 Ellis & 
Blackburn, 929; (77 E. C. L.); 8 M & W. 691; 4 Queen’s B. 735. 

Fifth—The office of the innuendo is to point the application, not enlarge 
the sense. Andrew vs. Woodmansee, 15 Wend. 235. 

Sixth—The innuendo must allege that those who read the article un- 
derstood it in the sense of the innuendo. 34 California, 58; 15 
Wend. 235. 

Seventh—The initiation of the libel cannot be proved by witnesses. 
4 Wend. 325 ; 5 John, 211. 


The opinion of the court was delivered by 

Spencer, J. Vlaintiffs sue defendants for $100,000 damages, caused 
by certain alleged libelous and slanderous acts. The acts complained 
of are: 

First. The publication in the New Orleans Bulletin of an article 
signed “S. A. Durand, adjuster,” wherein it is alleged there are various 
slanderous and false charges made relative to plaintiffs and their busi- 
ness. Both defendants are charged with participation in this publication. 

£econd. The filing and publication by the defendant, the Merchants’ 
Mutual Insurance Company, of an answer in the case of Bayly & Pond 
vs. the London and Lancashire Fire Insurance Company, in the United 
States Circuit Court, wherein plaintiffs are charged with arson and other 
high crimes. 

The defendants filed a general denial, and the case was tried by a 
jury, which returned a verdict of one cent damages for plaintiffs against 
defendants in solido. 
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Plaintiffs appeal, and defendants pray an amendment of the judg- 
ment so as to reject plaintiffs’ demand in toto. 

The record is very voluminous, and much evidence was adduced 
pro and con. 

We may simplify the case by premising that no serious attempt was 
made to hold the insurance company liable for the publication of the 
Durand letter ; nor is it pretended that Fourchy is personally liable for 
the slander alleged to have been contained in the answer filed as afore- 
said in the Circuit Court. We have, therefore, two questions presented, 
viz.: 

1. Is Fourchy responsible for the publication of the Durand letter, 
and if so, is it libelous ? | 

2. Is the insurance company liable and responsible for the answer 
filed in the Circuit Court ? 

As regards the first question, under the view we have taken it will 
not be necessary to discuss whether the Durand letter did or did not 
contain libelous matter ; for the reason that we think the plaintiffs have 
failed to show that that letter was either writtten or composed by 
Fourchy, or that he caused it to be written or composed, or assisted 
therein, or published it, or caused it to be published. In saying that 
Fourchy did not write any part of the Durand article, we speak of the 
article proper, and not of the document annexed and referred to by 
Durand. The annexed document consisted entirely of extracts taken 
from the sworn statements of B. M. Pond, relative to the fire and the 
loss of Bayly & Pond thereby. The extract from Pond’s testimony was 
procured by Durand from Mr. Fourchy, under circumstances which will 
be hereafter mentioned. 

There is no dispute as to the fact that the manuscript letter de- 
livered to and published by the Bulletin was signed by S. A. Durand, 
and that he, in person, carried it to the Bulletin office, and solicited its 
publication. Mr. Baker, the editor, seems to have objected to the 
' article as being too severe, and undertook to make certain alterations in 
it, by erasures and interlineations. Durand, though not a regular em- 
ployee of the Merchants’ Insurance Company, frequented its office, 
haying been sent from Atlanta, Ga., to act as an adjuster of the Bayly 
& Pond loss by another of the many companies involved therein. 

While negotiations were pending between Durand and Baker, for 
the publication, they called together at the Merchants’ Insurance Com- 
pany’s office, where they found Mr. Fourchy, the president of the 
company. Mr. Baker then mentioned to Mr. Fourchy the fact of Mr. 
Durand desiring him to publish the letter, stating that he thought it too 
severe. Fourchy replied that it was a matter with which he had nothing 
to do, and that he and Mr. Durand must act to suit themselves, After 
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some further talk between Baker and Durand, the former said to the 
latter: “If you will sign the paper with your own name, I will publish 
it.’ Durand took a pen and signed it, and they both left the office. 

Mr. Fourchy (whom plaintiffs’ counsel admits to be a man of un- 
doubted truthfulness) swears that he had no share or concern in the 
writing or publication of the letter. That some time before its publica- 
tion Durand brought to him ‘copies of Pond’s sworn statements above 
mentioned ; that he asked Durand’s permission to make a copy of them ; 
that he did make the copy, and put it in his desk ; that at a still later 
period Durand came into his office, and asked for the loan of the copy, 
and upon receiving it took it away and did not returnit. This copy so 
borrowed, and in Fourchy’s handwriting, was delivered by Durand to 
the Bulletin, as an annex to his letter. Mr. Fourchy swears that he 
never saw the Durand letter before its publication but one time, and 
that was momentarily, when Durand handed it to him and asked him to 
read it. He did read it, and at once returned it to Durand. He 
says that Durand had repeatedly urged upon the underwriters of Bayly 
& Pond the necessity of replying through the press to the various 
articles published assailing the insurance companies ; but that he ab- 
solutely refused to enter into any newspaper war. This statement of 
Mr. Fourchy’s position at the time is confirmed by other witnesses. It 
seems that the president of one of the interested companies made a 
similar suggestion at one of their conferences; but Mr. Fourchy 
promptly opposed the proposition. 

The plaintiffs endeavored to show that certain interlineations and 
erasures, some in ink, and some in pencil, were in Fourchy’s hand- 
writing. One witness testified very confidently that the interlineations 
in ink were in defendant’s hand; but Mr. Baker, the editor, at once ex- 
ploded that theory by swearing that he had himself made them. Fur- 
ther effort to fix those in ink on the defendant seems then to have 
been abandoned, and resort was then had to experts, to show that those 
in pencil were of defendant’s making. We have the original manuscript 
before us, and have, therefore, ample opportunity to appreciate the 
difficulty of this undertaking. The pencil markings are very indistinct, 
cramped, crowded, and some of them written on the back of the paper. 
Three experts thought they could trace a resemblance to Fourchy’s 
handwriting in those pencilings. Per contra, one said that it was utterly 
impossible to do any thing of the sort.. Many of the employees of the 
insurance company and of a bank, of both which Fourchy was presi- 
dent, were sworn, but they could recognize no resemblance to Fourchy’s 
hand. Suffice it to say that in our opinion such evidence, when con- 
fronted by the positive oath and denial of an admittedly truthful man, 
weighs but little ; especially when it is shown by equally credible wit- 
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nesses that Fourchy had persistently refused to enter upon a discussion 
of the Bayly & Pond fire, through the newspapers. 

We are satisfied that the paper which Welshans says Fourchy ex- 
hibited to him was the copy of B. M. Pond’s answers on oath. He says 
it was headed “B. M. Pond on Bayly & Pond;” a very appropriate 
designation of that document, containing as it did, some rather startling 
statements as to the grocery business in New Orleans. 

The effort to show that the Merchants’ Insurance Company paid for 
the publication was equally abortive. So far, therefore, as Fourchy is 
concerned, the plaintiffs have failed to make out a case. 

2. The facts relative to the second question are as follows: Bayly 
& Pond were heavy dealers in the grocery business, and were burned 
out in latter part of May, 1874. The loss was large. They had insur- 
ance in seventeen different companies, aggregating $197,000. They 
stated their loss at first, at $193,721 64; later, at $183,312 88, and finally: 
after deducting what was saved, at $181,608 05. 

The insurance companies appointed a committee to examine into 
the matter, and they seem to have reached the conclusion that the loss 
was about $132,000. There was, in consequence, delay in adjusting the 
loss, and more or less discussion about the circumstances attending the 
fire. Some of plaintiffs’ employees were arrested and charged with 
arson, but finally released. At length, an agreement was reached to the 
effect that the insurance companies would settle as for a loss of $160,000, 
each company to pay its pro rata on that basis. That Bayly & Pond 
should bring a suit against one or more of the companies, and establish 
their right to indemnity and the amount of their loss, If they estab- 
lished a greater sum than $160,000, the companies were to pay the addi- 
tional sum. If less, the insured were to make restitution ; both parties 
reserving their full rights. The companies to abide the result of the 
suit to be instituted. Accordingly, Bayly & Pond brought suit in the 
United States Circuit Court, against the London and Lancashire Insur- 
ance Company, to recover on its policy. That company filed an answer, 
and alleged that Bayly & Pond had fired or caused to be fired their own 
premises, and had made up false and fraudulent statements of their 
losses, etc. It seems that several of the other companies interested 
employed counsel to assist the defense. Among these was the Mer- 
chants’ Mutual Insurance Company. No pleadings were filed in its be- 
half, however. Its name nowhere appears as a party to that suit. It 
had simply agreed to pay, not any part of the sum due by the defend- 
ant in that suit, but the same proportion on its own policy as should be 
recovered of the defendant company. 

It is affirmatively proven that the Merchants’ Mutual Insurance 
Company gave its counsel no instruction whatever, as to the line of de- 
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fense to be adopted; certainly gave no instruction to charge the 
plaintiffs with arson and false swearing. It is equally certain that no 
paper or pleading was written or filed in the name of that company 
making such charges. The very most that can be said, therefore, is 
that the attorney of the Merchants’ Insurance Company, in its interests, 
maintained in the name of the London and Lancashire Company, in oral 
argument, these charges against plaintiffs. The President of the Mer- 
chants’ Mutual states that he never authorized his attorney to make 
such charges, and never saw or knew of the answer referred to until this 
suit was brought. Our statute declares explicitly (R. 8. 123), that “no 
client or other person shall be held liable or responsible for any 
slanderous or libelous words uttered by his attorney-at-law,” etc. Be- 
cause the Merchants’ Insurance Company had agreed to pay on its 
policy such proportion as might be adjudged due by another company 
on its policy, and, having an interest in the question, had employed 
counsel to assist in the investigation, is no reason to hold it bound in 
damages for slanderous matter in the pleadings of that other company, 
especially where it is shown not to have known, much less directed, such 
slanders to be charged. 

We think there should have been judgment for the defendants. 

It is, therefore, ordered and decreed that the judgment appealed 
from is avoided and reversed, and it is now ordered and decreed that 
plaintiffs’ demands be rejected at their costs in both courts, 








No. 7730. 


SUCCESSION OF ELIZABETH A. CARROLL. 


Whether or not a consent judgment was rendered in a case isa question of fact which this 
Court will remand to the lower court for trial. 


— from the Parish Court, parish of Red River. Broughton, J. 


L. B. Watkins and J. F. Pierson for succession. 
Joseph H. Pierson for opponent. 


On Motion To Dismiss. 


The opinion of the court was delivered by 

Spencer, J. The appellee has filed in this court his affidavit to the 
effect that the judgment appealed from was rendered by the consent 
and agreement of the parties to this suit. He prays that the appeal be 
dismissed. 
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Appellants deny the allegations of the appellee, and ask that the 
cause be remanded to try the issue thus made. Consent decrees can- 
not be appealed from ; but this court cannot sit as one of original juris- 
diction to try the issue here raised. 

It is therefore ordered and decreed that this cause be remanded 
to the court a qua, for the sole purpose of trying the question, whether 
or not the decree appealed from in this cause was rendered by consent 
and agreement of parties. 


No, 7734. 


J. C. Tutac ET AL. vs. AIMEE JUMONVILLE, WIFE, ETC. 


Where the recorded contract made by a planter with his factor fixes the amount of the 
advances and supplies for which the latter shall have a privilege on the growing crop, the 
factor will not have a privilege on the crop for advances over and above the fixed 
amount, to the prejudice of a second factor having a subsequently recorded privilege on 
the crop. : 

Money of a planter in the hands of his factor will not be imputed to the payment of the 
privilege debt for advances subsequently made by the factor to enable the planter to 
make his growing crop, when the contract between them stipulates that the privilege 
debt should be paid out of the proceeds of the crop, and when there is a large balance due 
the factor for certain advances made by him and not covered by his privilege. The money 
of the planter will be imputed to the payment of that unsecured balance. 

Where a judgment is based on two debts due by the debtor, and the two debts are carefully 
and separately designated in the judgment, one as an ordinary, and the other as a 
privilege debt, the law will imputea payment on the judgment to the extinguishment 
first of the privilege debt. 


PPEAL from the Fifteenth Judicial District Court, parish of As- 
sumption. Beattie, J. 
Walter Guion for J. C. Thiac, plaintiff and appellant. 
Guion & Folse for Raphael Beltran, plaintiff and appellee. 


Walter Guion, for plaintiff and appellant, contended : 

First—Where the plaintiff in sequestration has no privilege the surety 
on his bond cannot be held, even though the property be carried 
away. C. P. 279, 280; 30 A. 522. 

Second—A defendant cannot except to the jurisdiction of the court, as 
to person, when he has accepted the forum. 29 A. 194; 30 A. 891. 

Third—Jurisdiction having once vested in a court, cannot be taken away 
by any act of defendant, or any other party. 1 N.S. 299; 14 L. 
129; 19 A. 500; 22 A. 572. 

Fourth—The court which first causes property to be seized must decide 
all questions of conflicting privileges on it. C. P. 126; 28 A. 585; 
29 A. 315, 320. 

Fifth—A third person claiming a right or lien on property sequestered 
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may intervene and set up his claim even after the release of the 
property on bond. 

Sixth—Where the privilege of the first furnisher of supplies is recorded 
for a fixed sum, he cannot claim the proceeds of the crop after the 
payment of that sum, to the prejudice of a second furnisher of 
supplies whose privilege was subsequently recorded. 21 A. 498; 
30 A. 1332. 

Seventh—Where two separate debts are merged in a judgment a pay- 
ment will not be imputed to either of the debts, but to the partial 
extinguishment of the judgment as an entirety. 


Guion & Folse, contra. 


The opinion of the court was delivered by 

DeBuanc, J. In 1877, on the 16th of April, Mr. Vives, acting as the ° 
agent of his wife, went before a notary, and—in his own words, “ granted 
unto Raphael Beltran a special lien and general privilege and mortgage 
upon the whole of the sugar and molasses” to be made—during that 
year—on a plantation which she had leased, to secure the re-imburse- 
ment of promised advances, the amount of which is fixed—in the act— 
at precisely eight thousand dollars—and, in 1877, on the 27th of April, a 
similar privilege “ was granted” to J. C. Thiac for additional advances, 
which were not to exceed the sum of three thousand dollars. 

Those contracts were recorded on the very day they were entered 
into—the last one—that of the 27th of April—contains the following 
clause: “It is distinctly understood that this act is—in no manner—to 
interfere with or impair a prior act of mortgage granted by Edward 
Vives, as agent of his wife, on the 16th of April 1877, in favor of 
Raphael Beltran.” 

Under these contracts, Beltran advanced more, Thiac less than they 
had respectively promised—and, in December 1877, they sued out writs 
of sequestration, and caused to be seized—Thiac on the 20th, and Bel- 
tran on the 29th of said month—the sugar and molasses subject to their 
privilege. 

Defendant released on bond the sequestered effects, sent them out 
of the jurisdiction in which they had been seized, and disposed of them. 
She—thereafter—confessed judgment in favor of Beltran and Thiac, 
with recognition of the privilege mentioned in the acts of the 16th and 
27th of April. 

In May 1878—after the release on bond—the cases of the two cred- 
itors against Mrs. Vives, were cumulated on motion of Beltran’s counsel, 
“in order to fix the parties’ rights and rank their privileges.” This was 
done without objection. In May 1879, the counsel who had applied for 
and obtained the order of cumulation, moved to strike it out, on 
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grounds which they must have abandoned, as—in their brief—they 
merely ask an affirmance of the judgment appealed from. 

The district judge held that Beltran’s privilege on the sequestered 
effects, is superior in rank to that of Thiac, because his contract was the 
first recorded. Beltran’s counsel contend that—as between Mrs, 
Vives and that client—there existed a privilege beyond that stipulated 
in the act of the 16th of April, one which—in their opinion—secures, not 
only the promised advances, but also those—whatever may be their 
amount—which were needed to carry on defendant’s plantation during 
the year 1877, and that the priority conceded by Thiac extends to all 
the advances made by Beltran, whether stipulated or not. 

By the recordation of the act of the 16th of April, Beltran and Mrs, 
Vives notified the world that he would advance to her the sum of eight 
thousand dollars—nothing more—and she, that—to secure those speci- 
fied advances—her crop was subject to a privilege in his favor—and in 
his turn—Beltran was notified, by the recordation of the act of the 27th 
of April, that—beyond the sum of eight thousand dollars—his claim for 
any advance made to Mrs. Vives, would—from that date—be out- 
ranked by that of Thiac. 30 A. 1332. 

When, and before Mrs. Vives entered into a contract with Beltran, 
she had—in his hands—the sum of $1159 91, which—it is clear—formed 
no part of the amount which he was to advance, and that sum was 
properly imputed—by the creditor—to the satisfaction of the general 
indebtedness of Mrs. Vives, which far exceeds the stipulated loan. He 
was not bound to impute it to the satisfaction of exclusively the re- 
stricted claim of $8000, which—it was expressly agreed—was to be paid 
out of the proceeds of the sale of the sugar and molasses, and which— 
otherwise—would have been partly paid, before the date of the contract 
from which it sprung. 

According to their contracts, the two creditors were to receive— 
out of the proceeds of the sale of sugar and molasses—Beltran eight, 
Thiac three thousand dollars ; and—as they have not yet received, out 
of those proceeds—a proportion equal to the respective advances 
actually made by them, they are still entitled, under those contracts, 
and in the order hereafter fixed, to a balance which, added to what 
they have realized from that source, shall cover the amounts of the 
effected advances. 

Beltran has been paid—out of funds which—as between him and 
Thiac—were properly applied to the partial satisfaction of his 
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paid by preference to any balance due the latter, out of any money 
that may be recovered by the enforcement of the lien acknowledged in 
their favor, on the 16th, and 27th of April. 


As to Thiac, he advanced to Mrs. Vives 
Received, out of the proceeds of the sale of a portion of the 
sugar and molasses 


And, under the contract of the 27th of April, is yet entitled to $454 69 


which—as between him and Beltran—he can claim, out of the proceeds 
of any effects subject to the common privilege, but after satisfaction of 
the balance herein fixed as due to his co-creditor. 

Thiae’s counsel argues that he had, against Mrs. Vives, two sepa- 
rate debts, now merged into one judgment, which—in its very nature— 
became non-collectible, and not subject to execution, except as an 
entirety, and that—inasmuch as what he received, was paid on that 
judgment, that payment must be imputed, first to the interest, and then 
proportionally to the principal of the two debts. 

In the judgment which he obtained against Mrs. Vives, the two 
debts are carefully and separately designated. one as being an ordinary, 
the other a privileged debt—and, of the two, that which—at the date of 
the payment—Mrs. Vives was most interested in discharging was the 
last mentioned. C. C. 2166 (2162); Gilbert, Codes annotés, p. 556, No. 8. 

On the last pages of the brief of Beltran’s counsel, they say: “A 
mere glance at Thiac’s account will show that it is almost entirely made 
up of due-bills, orders, ete., given by Mrs. Vives, to her hands, and 
bought or paid by him.” On the third page of that brief, we find the 
declaration that “so far as the facts are concerned, or that Beltran, 
or Thiac furnished the amounts claimed by them, there is no dispute.”’ 
Besides, by referring to the motion which is the basis of this litigation, 
no doubt can be entertained that its sole object was to fix the rank of 
their otherwise uncontested privileges. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is amended, and Raphael Beltran’s privilege on the 
sequestered property recognized as superior to that vf Jean Charles 
Thiac, to the extent of fifteen hundred and forty-five dollars, eighteen 
and one third cents, with legal interest thereon from the 29th of De- 
cember 1877 ; and—beyond that amount—that Jean Charles Thiac be 
paid—by preference to Raphael Beltran, and out of any proceeds of 
the sequestered effects, the sum of four hundred and fifty-four dollars 
and sixty-nine cents, with legal interest from the 20th of December, 
1877. The costs of the appeal to be paid by Raphael Beltran. 

It is further ordered, adjudged and decreed that—as thus 
amended—said judgment is affirmed. 

19 
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No. 7332. 


Succession oF Huau McCLoskey. 


Actions against sheriffs and their sureties are prescribed by the lapse of two years from the 
date at which the right of action accrued. 

Where the wrong complained of is malfeasance, an active violation of the official duty of the 
sheriff. as for a false return, a wrongful seizure, etc., the right of action accrues, and the 
prescription begins to run from the date of the act. 

Where the wrong complained of is merely a passive violation by the sheriff of his official 
duty, such as the failure to pay over money collected by him, the right of action accrues, 
and the prescription begins to run only from the date of the demand made by the party 
entitled, or his agent or attorney. 


aaa from the Second District Court, parish of Orleans. Tissot, 
J. 


Thos. Gilmore & Sons for executors, appellants. 

S. P. Blanc, assistant city attorney, and F. N. Butler for the city of 
New Orleans, appellee. 

E. H. Farrar, agent, in propria persona, opponent and appellee. 

J. H. Ferguson for Hollingsworth, opponent and appellee. 

Breaux, Fenner & Hall, and T. C. W. Ellis, amici curie. 


T. Gilmore & Sons, for executors, contended : 

‘First—The effect of that sale (it being a sale, under a decree of the 
probate court, to pay a debt of the successions of Dubois and 
Mish) was to extinguish any mortgage or privilege that might have 
existed on the property. Succession of Triche, 29 An. 385; 27 An. 
279; 24 An. 482; 23 An, 298; 21 An. 424, 253; Hennen’s Digest, page 
‘962, No. 2. 

Second—Beyond that, the evidence shows that the city taxes of 1869 
and 1870 were collected by the sheriff under writs of flieri facias. 
Sheriff’s receipts, A and B, pages 311, 312, 313. Those claimed for 
1868, if unpaid at the time of the sale, were not recorded, and with- 
out inscription there was no privilege against the property which 
could affect third persons. Constitution of 1868, art. 123; Act of 
1869, page 114; Adams vs. Wakefield, 26 An. 592; Savings Institution 
vs. Leslie, 28 An. 496—both cases of city taxes for 1868;.Marin vs. 
Sheriff, 30 An. 293; Cochran vs. Ocean Dry Dock, 30 An. 

Third—By sections 3615 and 3620 of the Revised Statutes, the sheriff is 
prohibited from executing a deed of sale to the purchaser until the 
State and municipal taxes are paid. Not only, therefore, was it his 
‘duty to see that the taxes were paid, but he was the special agent 
of the city to collect them. Ordinances of City, pages 179-190; testi- 
mony of Walsh, pages 290-295; Ricker, pages 306-308; Presas, 
334-336. 
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Fourth—Where property of a succession is sold, and and the accrued 
taxes due the city of New Orleans are assumed by the purchaser, 
and the city acquiesces in the assumption, the succession will not 
be held for the taxes. 

Fifth—Action against the sureties of a sheriff for failure to pay over 

money collected by him is prescribed in one and two years. And 
for any tort of the sheriff, such as seizing under attachment the 
property of a third person, the prescription of one year applies. C. 
C. 3536; Louque’s Digest, p. 495; Rev. Stats. 2816, 2546; 23 An. 300; 
25 An. 360; 30 An. 486. 


S. P. Blanc and F. N. Butler, for the city, contended : 

First—At the date of the sale, the succession owed the tax; it was then 
due and exigible; the law required that al] taxes due should be 
paid out of the proceeds of the sale, and the succession, which has 
realized the entire purchase price, cannot shift its liability, and rele- 
gate the city to a third party for the collection of its tax. 

Second—That until Act No. 73 of 1872 the city of New Orleans did not 
have to record her liens for taxes, and that after the passage of 
that act she could not be construed to lose one of her liens for taxes 
for want of the required record, if it appeared that the record was 
made as soon thereafter as was practicable. 


Third—The constitutional article requiring the Legislature to provide 
by law for the registration of mortgages and privileges did not re- 
quire individuals or corporations to register their liens or mort- 
gages until the Legislature had provided the laws required by the 
constitution. 24 An. 214; 28 An. 497. 


E. H. Farrar, for himself as agent, contended : 

First—That a sheriff is responsible as depositary for money collected 
by him, and his liability for such collections is imprescriptible. C. 
C. 2979 to 2981; 23 An. 474; 26 An. 126. 

Second—The prescription of two years in favor of sheriffs and their 
sureties, provided in section 3546 of the Revised Statutes, does not 
begin to run until a demand is made on the sheriff. 3 R. 297; 14 A. 
216; 23 A. 299; 30 A. 486. 

The opinion of the court was delivered by 
DeBxanc, J. To the sixth provisional account filed by James D. 

Martin, as executor of the last will of Hugh McCloskey, three opposi- 

tions have been filed. 

1. One by the city of New Orleans, in which it claims as being due 

by said succession taxes of 1868, 1869, 1870, 1871, 1872, 1873, 1874, 1875, 

1876, 1877, and 1878. 
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This opposition was partly maintained as to the taxes of 1878, and 
dismissed as to only the taxes alleged to have been levied in 1868, 1869, 
and 1870. 

2. Two others—one by David M. Hollingsworth, and the third by 
E. H. Farrar, Esq., as agent of Mrs. Ellen T. V. Fisher. These are 
based upon claims against McCloskey, as one of the sureties of TL. 
Maxwell, late sheriff of the parish of Orleans. 

I. 

City’s opposition. 

The taxes of 1878 were levied on property belonging to the deceased’s 
succession, and which was sold—in March of that year—to pay legacies, 
and upon the express condition that the purchasers should assume the 
payment—over and above the price of adjudication—of all taxes due 
and exigible in 1878. 

The city’s claim for the tax of that year was $1202 50, and—of that 
amount—the city received from one of the purchasers of the property 
sold subject to said tax, $525, leaving due a balance of $667 50. Itis 
urged that—by thus dividing its tax-bill—the city acquiesced in the 
terms of the sale made in March. 

“The mere indication made by a debtor of a person who is to pay 
in his place, does not operate a novation,” unless the creditor has ex- 
pressly declared his intention to discharge his debtor. 

U. C. 2194 (2199), 2192 (2188). 

The terms and conditions of the sale were not fixed with the con- 
sent of the city authorities, and could not—without that consent, affect 
its established rights ; nor can its acceptance of a part of its claim, be 
construed as an abandonment of the action which it had and has, to 
enforce the payment of the balance due, on the cash proceeds of the 
sale. 

As to the taxes of 1871, 1873, 1874, 1875, 1876, and 1877, the executor 
contends that the property on which they were levied, has not been 
sold, and that the city cannot require that they be paid out of funds 
‘arising from the sale of other property. Were it not proven—as justly 
remarked by the district jujge—that the estate of McCloskey is solvent, 
that the object of the executor’s account is to distribute thousands of 
dollars to his legatees, that defence might be considered and sustained; 
but debts must be paid before legacies, and the city’s right to collect its 
annual revenues does not depend on exclusively the sale of the property 
subject to its tax-liens; and—as regards a solvent succession—that right 
may be exercised against any funds which belong to it and which are 
not affected by a privilege excluding that of the city. 

In 1871, McCloskey purchased at sheriff's sale, and for $51,000, 
which he paid cash, an improved lot of ground, on which—in 1868—-the 
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city had levied a tax of $1200. At the date of the sale, no tax-lien was 
recorded against said property, and it is now settled that—since the 
promulgation of the act of 1869, which carried into effect the 123d 
article of the State constitution—no unrecorded privilege can affect 
third parties. 

26 A. 592; 28 A. 496; 30 A. 293. 

The city’s claim for the taxes of 1869 and 1870 is absolutely un- 
founded. They were paid to and received by the sheriff, who then held 
writs which he was about to enforce against the assessed property; and 
the fact that they were not accounted for and did not reach the city’s 
treasury, did not revive a liability which was discharged by a payment 
regularly made. 

II. 

Opposition of E. H. Farrar, agent. 

Thomas L. Maxwell—as sheriff of the parish of Orleans—received 
for Mrs. Fisher, two hundred and eleven dollars, which he failed to ac- 
count for, and which are claimed against the succession of McCloskey, 
one of the sureties of Maxwell on his official bond. The executor op- 
poses—as a bar to her demand the prescription of two years, and—to 
sustain that plea—his counsel rely on sections 2816 and 3546 of the 
Revised Statutes, which provide: “That the sheriffs and their sureties 
shall be able to prescribe against their acts of misfeasance, non-feas- 
ance, costs, offences, and quasi-offences, after the lapse of two years 
from the day of the omission or commission of the acts complained 
of.” 

In Hugh vs. Hernandez, a majority of our predecessors held “ that 
the action against the sureties of a sheriff for money collected by him, 
and not accounted for to the party entitled to it, is barred by the pre- 
scription of two years.” 25 An, 360. 

That construction is not justified by the terms of the law—for, as 
said by Mr. Justice Wyly, who did not concur in that opinion, “ the 
sheriff’s obligation did not spring from any act of omission or com- 
mission, nor from an offence or quasi-offence. When he took the money, 
he committed no wrong, he discharged a duty, and—from the date of 
that lawful taking—incurred the obligation to restore. 

The difficulty in this matter—added the dissenting Justice—arises 
from confounding the reason for the suit and the cause of the obliga- 
tion. The sheriff failed or refused to pay over the money; this was the 
reason for the suit. The obligation to restore was not created by the 
failure or refusal to pay—it existed long before. 

This construction is evidently correct, and Mrs. Fisher’s action 
against the sureties of the sheriff, is a personal action, which could have 
been barred but by the prescription of ten years. 
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IIT. 

Opposition of Hollingsworth. 

In 1870, Thomas Maxwell attached, as belonging to a debtor of 
Gayarré and others, a lot of furniture which Déjean had purchased 
from Hearing, and sold to another party. A controversy grew out of 
that attachment, and—while it was pending—Déjean released the furni- 
ture from the attachment, by leaving in the hands of the sheriff the 
price for which he had sold it—from four hundred and ninety-eight to 
five hundred dollars. He, thereafter, surrendered in bankruptcy and 
Hollingsworth purchased from his assignee the claim which he had 
against Maxwell, on account of that deposit. 

The executor contends that the sheriff was without authority to 
receive money in lieu of the attached property, and that—by inducing 
him to accept that substitution—Déjean—by his own act—discharged 
his sureties from any liability as to that matter. 

It appears—from Déjean’s testimony—that the furniture attached 
was released by the sheriff, not by virtue of any order of court, but 
under a private agreement entered into between them. "The sheriff 
turned over to him part of the furniture which he held under and sub- 
ject to the writ issued on the judgment of Gayarré and others. That 
was a violation of his official duty, for which he and the sureties on his 
bond could have been made to suffer, had the judgment creditors suc- 
ceeded in maintaining their attachment; and—in order to protect Max- 
well against the effects of his unauthorized act—Déjean deposited in his 
hands what they both considered as the value of the released furniture. 

Could Maxwell—as sheriff—have relieved himself from responsi- 
bility, by tendering to the creditors the amount thus deposited, and 
compelled them to receive it, in lieu of whatever rights they had ac- 
quired under the attachment? Assuredly not; and—had Déjean not 
failed and retained his claim, could he have enforced it against the sure- 
ties of Maxwell? Would he riot have been told: “ You and he did what 
you had no authority to do—you trusted Maxwell, not the sheriff—your 
deposit was a voluntary, not a judicial deposit. It was not under an 
order of court that the sheriff delivered to you a part of the attached 
furniture, nor under any writ that he took your money. This he and 
you did of your own will, by mutual agreement, and that officer’s sure- 
ties are not liable for a loss which was the result of your own violation 
of the law.” 

In the Gayarré case, introduced in evidence on behalf of Hollings- 
worth, our predecessors held that Hearing—Dé¢jean’s vendor—was the 
owner of the furniture which had been attached as belonging to Gay- 
arré’s debtor. He might have complained of the delivery of the furni- 
ture to Déjean; but the latter was not a party to that suit, could not 
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have released said furniture on bond, and obtained from Maxwell, as a 
favor, that which he could not have claimed as a matter of right—and 
that was the possession of effects which he held for a judgment creditor, 
and which—thereafter—were decreed to belong to Hearing. The un- 
authorized act, which alone exposed the sureties of the insolvent sheriff 
to an action on the part of the owner and seizing creditor, for the value 
of the effects delivered to Déjean, was that delivery itself—for it was his 
duty—as sheriff—to retain, subject to the order of the court, the effects: 
which he had attached. As to the deposit of the money, that was Dé- 
jean’s act: it created a personal, not an official liability, which Déjean 
himself could have enforced, and which Hollingsworth—as his trans- 
feree—can enforce but against Maxwell. 

This defence, we presume, was not urged in the lower court. It is. 
not alluded to in the brief submitted by Hollingsworth’s counsel, nor in 
the exhaustive opinion which precedes the decree rendered by the dis- 
trict court. Howsoever that may be, that defence must prevail. 

It is—therefore—ordered, adjudged and decreed that, in so far only 
as it sustains the opposition of David M. Hollingsworth, the judgment 
appealed from is avoided and reversed, and his demand rejected ; the 
costs of his opposition in the appellate and district courts to be paid 
by him. 

It is further ordered, adjudged and decreed that—in all other 
respects—the judgment appealed from is affirmed at the costs of the 
succession of Hugh McCloskey. 


On REHEARING. 


Marr, J. The rehearing was granted, in this case, to David M. Hol- 
lingsworth, and to the succession of McCloskey as against the city of 
New Orleans. No complaint was made as to that part of the original 
decree which affirmed the judgment of the district court on the opposi- 
tion of E. H. Farrar; and it became final by the lapse of time. Amici 
" curie have asked a modification of our opinion, in so far as it relates 
to the prescription in favor of sheriffs and their sureties; and we have 
carefully reconsidered the whole case. 


I. 


Our decision in the claim and opposition of Hollingsworth rests. 
upon the single ground that the money demanded by him was not’ 
received by the sheriff in his official capacity; and that the sureties 
were not liable for that reason. We see no reason to doubt the correct- 
ness of the original decree rejecting this demand; and it will not be 
disturbed. 
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II. 
We were in error as to the amount due by the succession to the city 
for taxes of 1878 on the property in square No. 172. The city claimed 
$1202 50. It was proven that $525 had been paid by purchasers of part 
of the property; and the judgment of the district court reduced the 
amount to $677 50. The assessed value of the property was $50,000; 
and the limit of taxation was. fixed by the act of 1876, sec. 11, p. 57, at 
one and a half per cent. At this rate the whole amount of the tax 
would have been $750; and the actual balance, after deducting the $525 
paid on account, should have been $225. The judgment of the district 
court, and our decree affirming it, must be corrected in this respect. 
III. 

The decree in favor of Farrar having become final is beyond our 
control. The only defense set up against it was the prescription of two 
years. In the agreement of counsel it was admitted that no demand 
had ever been made on the sheriff or his sureties until about two 
months before the opposition was filed. As we shall see hereafter, the 
prescription in favor of the sheriff and his sureties for money received 
by him in his official capacity, does not begin to run until demand has 
been made of the sheriff, and he has refused or failed to pay. As the 
demand was made for the first time only about two months before the 
filing of the opposition, the prescription of two years had not been ac- 
quired ; and, strictly speaking, it was rot necessary to express the 
opinion that this prescription was not applicable. In support of the 
plea our attention was called to a single decision, Hugh vs. Hernandez, 
25 An. 360; and we adopted the views of the justice who dissented in 
that case, that the demand was not subject to the prescription of two 
years. A review of the authorities cited in argument, on the rehearing, 


inclines us to the opinion that the question has passed into the domain . 


of res adjudicata ; and that the views expressed in the original opinion 
are contrary to the settled jurisprudence of the State, which we would 
not willingly disturb. 

In Semple vs. Buhler, 6 N. S. 665, which was a suit against a sheriff 
for malfeasance in taking the wife of the purchaser as surety in a twelve- 
- months’ bond, the court held that the action was barred by the pre- 
scription of one year; and in Fisk vs. Browder, 6 N.S. 691, which was 
also a suit against the sheriff for malfeasance in making a false return 
on a fieri facias, the court again decided that it was prescribed by the 
lapse of one year. ; 

In 1837 the Legislature passed an act entitled “ An Act to extend 
the time of prescription in reference to the acts of sheriffs,” which pro- 
vides that “no sheriff or his security or securities shall be able to pre- 
scribe against his acts of malfeasance, non-feasance, costs, offences and 
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quasi-offences, but after the lapse of two years from the day of the 
omission of acts complained of.” Acts of 1837, p. 34. : 

Under the dominion of this act a suit was brought against a sheriff 
and his sureties, in his official bond, for his failure to pay to the judg- 
ment creditor a sum of money received by him, proceeds of a sale under 
fieri facias. The court being of opinion that the act covered all the 
eases in which the sureties of the sheriff could be held liable, maintained 
the plea of prescription of two years. Mullihollan vs. Henderson, 3 Rob. 
297. 

In Brice vs. Jones, 5 An. 635, which was a suit against a sheriff for 
damages for a wrongful seizure, the court held that the prescription of 
two years was applicable; and in Kohler vs. Walden, 23 An. 299, which 
was a suit against a sheriff and his sureties for his failure to pay over 
money received by him in his official capacity, it was decided that the 
demand was subject to the prescription of two years. 

In the general compilation, acts of 1855, under the title “An Act 
relative to sheriffs,” p. 367, sec. 10, the act of 1837 was modified and 
re-enacted as follows : 

“That the sheriffs and their securities shall be able to prescribe 
against their acts of misfeasance, non-feasance, costs, offences and 
quasi-offences, after the lapse of two years from the omission or com- 
mission of the acts complained of ;” and this section was. re-enacted, 
‘totidem verbis, in the Revised Statutes of 1870, sections 2816, 3546. No 
doubt the word cosis was a misprint for torts, originally; and it was 
merely copied from the original, in 1855, and again in 1870. 

In Fuqua vs. Young, 14 An. 216, which was a suit against the sure- 
ties of a sheriff to recover a sum of money received by him from sales 
under execution, the court decided that the prescription of two years 
began to run only from the date of the demand by the judgment cred- 
itor, and non-payment by the sheriff; and this doctrine was affirmed in 

’ Kohler vs. Walden, 23 An. This question came before us in Soulé vs. 
Norwood, 30 An. 486; and we decided that, by the terms of the C. P. 
art. 766, the sheriff was not in default for not paying until the first de- 
mand of payment made by plaintiff; and that the right of action did 
not accrue, and prescription did not begin to run, until the sheriff was 
put in mora for non-payment of the money collected by him. 

We think these several decisions establish the following proposi- 
tions : 

Ist. That actions against sheriffs and their sureties are prescribed 
by the lapse of two years from the day the right of action accrues. See, 
also, Hardee vs. Dunn, 13 An. 161. 

2d. That where the wrong complained of is malfeasance, an active 
violation of the official duty of the sheriff, as for a false return, a wrong- 
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ful seizure, etc., the right of action accrues, and the prescription begins 

to run from the date of, the act. 

Bh 3d. That where the wrong complained of is merely a passive vio- 
% lation by the sheriff of his official duty, as failure to -—pay over money 

collected by him, the right of action accrues, and the prescription begins 

to run only from the date of the demand made by the party entitled, or 

his agent or attorney. 

It will not be expected that we should say or intimate in advance 
how we would decide any question whatever that may hereafter be 
brought before us ; but we think it not amiss to say that should we be 
required to pass judicially upon the question of prescription in favor of 
sheriffs and their sureties, we shall not consider ourselves bound or con- 
cluded by the views expressed in our original opinion in this case, how- 
ever correct we might consider them, if we were at liberty to treat the 
question as res nova. 

Our former decree must be modified in conformity with the views 
herein expressed ; and, accordingly, it is now ordered, adjudged and ~ 
decreed, that the claim of the city of New Orleans against the succes- 
sion of Hugh McCloskey for taxes for the year 1878, on the property in 
square No. 172, be reduced to the sum of two hundred and twenty-five 
dollars: that the costs of this appeal be borne equally by the city of 
New Orleans, the succession of Hugh McCloskey, and David M. Hol- 
lingsworth ; and that the original decree herein be, in all other respects, 
affirmed. 











































On REHEARING. 


DeBtanc, J. We held thatthe action of a judgment creditor against 
a sheriff and the sureties on his bond, for money collected by the sheriff, 
on process to him directed, and which he has failed to pay to the cred- 
itor, is not barred by the prescription of two years. 

That opinion is assailed on the grounds—Ist: that it violates the 
rule of stare decisis—2d. that we have entirely mistaken the cause of 
the obligation evidenced by the bond, and misplaced the time at which 
it springs into existence. 

I. 


To sustain the invoked prescription and the charge that we have 
violated the rule of stare decisis, two decisions are relied upon, one ren- 
dered in 1842, the other in 1873, the first by all the judges of this court, 
and the last—in which the first is not referred to—by only four of said 
DS judges. 

We are reminded that, for thirty-seven years, those decisions have 
been acquiesced in. This assertion is partly contradicted by our re- 
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ports. In 1871, less than two years before the last one was read, the 
very judges by whom it was rendered, held, without a dissenting voice, 
“that a suit to recover from the sheriff money made by him in a judi- 
cial proceeding, is not an action against the sheriff for misfeasance or 
non-feasance in office, and is not prescribed by iwo years.” 

23 A. 474. 

In “Soulé vs. Norwood,” the prescription of two years was pleaded 
in bar of plaintiff's action against the sureties of a sheriff, for the re- 
covery of money collected by the latter, and—in that case—we our- 
selves said: “That it was unnecessary to decide whether that prescrip- 
tion applied to such an action.” 30 A.486. Those expressions justify 
the inference that—then—we had neither convinced ourselves, nor been 
convinced that the Legislature could have intended to shelter, under 
any prescription, the prevarications of one who—when he collects—does 
so under a mandate created by law—and who, when he receives, is 
bound as a depositary. 

“The rule of stare decisis is entitled to great weight and respect, 
when—as said by this court—there has been, on a point of law, a series 
of adjudications, all to the same effect.” 

6 R. R. 225. 

This is undoubtedly correct ; but can it be justly asserted that, on 
the point now under discussion, the jurisprudence has been settled by 
an unbroken line of invariable adjudications? It cannot be, and it is 
not too late to disregard an evident misconstruction, and to hold that 
the object of the misconstrued enactment could not have been to pro- 
tect official prevarications ; but that it merely was to fix a reasonable 
delay, within which the sheriff and his sureties would remain liable for 
his errors, omissions and neglect in the discharge of his duties. 

II. 

Have we, as charged, mistaken the case of the sureties’ obligation, 
and the date when it accrued? We have not—unless, however, the 
sheriff's obligation to pay to the creditor the money which he receives 
for him and under a writ, arises—not when he receives the money—but 
only when, upon the creditor’s demand, he fails to pay it over, and— 
from that failure—becomes liable, with his sureties, and for an act 
which, as contended, can be considered as merely an act of misfeasance 
or non-feasance. 

How reconcile that pretension with the admission that the sheriff 
holds by exclusively the authority of the law, in exclusively the sacred 
character of an official depositary? The very foundation of that pre- 
tension is sapped by that admission. 

One of the express stipulations of the bond subscribed by the 
sheriff and his sureties, is that he shall well and truly pay over all sums 
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of money that shall come into his hands in that capacity; and to con- 
tend—as the counsel do—that such an obligation does not precede the 
sheriff's failure to pay the money thus received, is to ignore the very 
terms of the bond, and the date of an obligation which springs from his 
and his sureties’ consent. 

Does the sheriff, by converting to his own use money received by 
him, in his official capacity and under a writ, and by failing or re- 
fusing to pay it over to the party for whom it was received, incur but the 
prescriptible liability which attaches to acts of misfeasance or non- 
feasance? That cannot be: his liability, under such circumstances, is 
one which no prescription can shelter or destroy. 

The term “misfeasance”—as said by the Supreme Court of Con- 
necticut—“ is often carelessly used to describe a malfeasance—a mis- 
feasance being a default in not doing a lawful act in a proper manner, 
omitting to do it as it should be done, while a malfeasance is the doing 
of an act wholly wrongful, ete.” 

33 Conn. 115 ; Stewart’s R., vol. 1, p. 576. 

Bouvier and Abbott’s Law Dictionaries, in verba. 

Acting on that construction, said court held “ that the act of a deputy 
sheriff, who had taken the property of a third person, claiming it to be 
the property of defendant, was not a mere neglect, default or mis- 
feasance.” 

It is admitted that—so far as the sheriff is concerned—the obliga- 
tion to pay over money which he has collected upon a writ, is of a fidu- 
ciary character ; but, we are impatiently told: with that obligation the 
sureties have nothing to do—that the sheriff may, ia his official capacity, 
incur liabilities distinct from, and independent of those which spring 
from his bond, while those of his sureties can arise but under the bond, 
and from alone a violation of the sheriff's duty. 

The bond—as to the sheriff and his sureties—evidences but one 
obligation. As to the sheriff, one of the conditions of that obligation is 
that he shall pay over whatever he collects and holds for others—and, 
as to his sureties, the condition is that if he does not pay, they shall. 
The sheiiff does not twice incur the obligation to return what he thus 
receives ; first, alone and because he did receive, and afterward with his 
sureties, and then because he failed to pay. His failure does not create 
his or his sureties’ obligation, it fixes the extent of their anterior and 
conditional liability, and that failure can, in no way, lessen that common 
obligation, and divest it of its fiduciary character. 26 A. 676; 19 L. 462. 

Those who hold and possess for others, and not in their names, can 
never prescribe. That honest, universal and unchangeable doctrine 
forms a part of our legislation ; and, to sustain the two decisions in 
which it was disregarded—we must, not only adopt a manifest miscon- 
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struction of the letter and spirit of the act of 1837, but—besides—overrule, 
for the sole purpose of justifying that misconstruction, the countless ad- 
judications which proclaim that irreversible doctrine, and which, as they 
are just and constantly adhered to, should—more than the others—be 
protected by the rule of “ stare decisis.” 

The statute of 1837, as at first adopted and afterwards amended, 
was—it seems—doomed to repeated misconstructions. According to its 
plain provisions, the prescription of two years runs from the day of the 
omission or commission of the acts complained of, and—nevertheless— 
it was several times held that it commences to run from the date of the 
creditor’s demand, and the sheriff's default or refusal to pay after that 
demand. ; 

That default, or his refusal to pay, cannot be correctly qualified as 
“the commission of an act ”’—this is self evident—nor can it be properly 
considered as a mere omission, which—generally—implies a guiltless 
neglect, an undesigned inattention. The Legislature, by the term 
“commission,” meant the unlawful execution of a writ or order, in the 
mistaken attempt to lawfully execute the one or the other, and not, 
assuredly, the premeditated refusal, the unjustifiable failure of the 
officer to comply with his obligation and return a deposit ; and by the 
term “omission,” the undesigned default to execute a writ, an order, 
or the like. 

For these reasons—and on this point—I respectfully dissent from 
my colleagues’ views and adhere to our former opinion. 


No. 7557. 
City oF NEw ORLEANS vs. CANAL AND BANKING COMPANY. 


A statute taxing bank stock in the hands of the shareholders, and exempting the stock from 
taxation in the hands of the bank, does not impose double taxation on the same thing. 
After assessment rolls have been legally exposed for correction and closed, is is too late to 
object to the methods by which the assessors fixed the value of the property assessed. 
New Orleans vs. Canal Bank, 29 A. 851, affirmed. 

There is no provision of the constitution which requires taxes to be levied on a roll made in 
the preceding year. . : 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Sam. P. Blanc, assistant city attorney, for plaintiff and appellee. 
John & W. S. Finney for defendant and appellant. 


Sam. P. Blanc, for plaintiff, contended : 
First—One of the defenses is, that during the time of making the as- 
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sessments defendants had on hand, not taking into account the value . 
of its real estate, in United States currency, a value largely exceed- 
ing the remainder of their capital and accumulated capital, and, 
therefore, after deducting the value of the real estate, and such 
non-taxable property, there could be nothing left for taxation as 
shares. It cannot prevail. 29 A. 851. 

Second—No exemption from taxation can be claimed under any act 
since 1868, except of property actually used for church, school, or 
charitable purposes. 31 A. 292, 440, 637, 519; 27 A. 646, 376. 

Third—The requirement of re-assessment or back assessment is a com- 
mon exercise of power, and occurs frequently in the laws, and has 
been held to be proper by the courts. Acts 1872, No. 73, sec. 8; 
Acts 1877, Ex. Sess. No. 96,sec.—; Acts 1878, Ex. Sess. No. 9, sec. 18 ; 
Dillon Mun. Corp. 2 595 ; New Orleans vs. Southern Bank, 15 An. 89. 


John & W. S. Finney, for the defendant, contended : 


First—The question is whether a man who was assessed in 1877, and 
had his share ‘of the public burdens apportioned under the same 
law and at thesame time, with other fellow-citizens, can be called on 
to pay his contributions by a new and different rule established by 
law after the year. 

Periodical assessments are essential to equality and uniformity. Cooley 
on Constitutional Limitations, p. 496. 

But what sort of periodical assessment is that, which after a year has 
passed reaches back and affects new objects and new values in the 
hands of a few, while the great mass of citizens.remain entirely 
unaffected. Suppose a certain number of shares barely sufficient 
to secure a debt had been pledged in 1877, and the debtor became 
bankrupt? The tax, then, if paid at all, must be paid by the creditor ; 
for it bears a privilege on the shares. The law makes a different 
contract for the lender from that which he made for himself. In 
1877, he contracted for and was entitled to the security of the whole 
value of the shares ; by the subsequent law the State and the city 
take a part. Does not that divest a vested right? 6 A. 610; 10 
A. 745 ; Const. art. 110. . 

Second—The mode of assessment was entirely irregular. The third 
clause of Act No. 9 makes it the duty of the assessor in case the 
officers fail to furnish a statement as required, to proceed, with the 
assistance of two taxpayers, to value the property according to 
his knowledge from the best information he can obtain in relation to 
it. It isnot pretended that any such thing was done. The assessor 

worked out the result alone from a statement of the bank published 

in the newspapers on the 30th June, 1877. 
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Sam. P. Blanc, in reply: 

First—“ It has often been decided that, where the only defect in a tax 
was the want of previous legislation, this might be supplied retro- 
spectively.” Cooley on Taxation, pp. 228, 229; Booth vs. Wood- 
bury, 32 Conn. 118; Crowell vs. Hopkinson, 45 N. H. 9 ; Lowell vs. 
Oliver, 8 Allen, 247; Comer vs. Folsom, 13 Minn. 219; State vs. 
Demorest, 32 N. J. 528; Barbour vs. Camden, 51 Me. 608; Board of 
Commissioners vs. Bears, 25 Ind. 110; Taylor vs. Thompson, 42 IIl. 
9; Tucker vs. Justices, 34 Geo. 370. 

Second—aAs early as 1856, by act of that year, p. 110, sec. 74, it was pro- 
vided that real and other property omitted in the assessment of 
one or more years, when discovered, shall be assessed for the years 
during which it was neglected. This includes banking capital. 15 
A. 90 ; 10 A. 745 ; 5 Gilmore, 418 ; 4 Wall.173 ; 21 A. 104; 10 A. 677; 
14 A. 853; 13 A. 268; Dillon on Municipal Corporations, secs. 595, 
652 ; 17 Wis. 71, 1863. 

Third—There is no proof that the assessment wasirregular. The court 
will presume that they did their duty. 

Fourth—This complaint of irregularity cannot be heard here. Defend- 
ant had his remedy. 19 A. 475. 





The opinion of the court was delivered by 

Spencer, J. Paragraph 8 of section 1 of Act No. 8 of the extra 
session of 1878, approved March 26th, provides for the assessment of 
“the shares of stockholders in all banks and banking associations in 
this State ; said shares shall be assessed at their value, after deducting 
from the capital stock of said banks and banking associations ‘all prop- 
erty otherwise assessed or exempt from taxation ; and said shares shall 
be included at such ascertained value, in the valuation of the personal 
property of such stockholders, in the assessment of taxes at the place 
where such bank or banking association is located, and not elsewhere, 
whether the said stockholder resides in said place or not.” It then re- 
quires the president of such bank to furnish a list, etc., of its share- 
holders, and requires the bank to pay to the tax-collector the taxes 
on said assessment on account of said shareholders, ete. It then di- 
rects that the “method thus provided for assessing bank capital and 
shares of stock in banks shall be carried into effect in the assessment 
of the same for the collection of taxes for the city of New Orleans and 
the State payable in the year 1878,” and that, the assessments of said 
property made in 1877 are canceled and annulled. 

Paragraph seventh subjects to taxation all property of banks “ over 
and above their capital stock.” 

Paragraph sixth excepts from taxation the capital stock of banks, 
*® whose shares are assessed in the hands of the stockholders.” 
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The difference between this statute and former revenue laws is 
simply in the mode of taxing the same thing. Heretofore, the capital 
was assessed against the bank. Under this act, it is assessed against its 
stockholders. There is no double taxation here; for, as we have seen, 
when the capital is assessed to the shareholders, it is not assessable 
against the bank. 

The present suit is brought by the city to recover of the defendant 
the sum of $11,925 78, taxes of 1878, being the aggregate amount of 
taxes assessed against the stockholders on the value of their respective 
shares, and against the bank on property, in excess, “ over and above its 
capital stock.” In other words, the capital stock is taxed through its 
ultimate owners the shareholders, and the surplus of property held be- 
yond its capital is taxed through the bank itself. 

The defense urged before this court addresses itself 

First. Tothe method adopted by the assessors in the ascertain- 
ment of the value of the shares of the stockholders, and of the surplus 
over and above the capital. 

Second. To the constitutionality of that clause of paragraph eighth 
which directs that the method thereby adopted of taxing bank capital 
and shares shall be carried into effect for the taxes of State and city 
payable in the year 1878; and that the assessments of such property 
made in 1877 be annulled. 

1. As regards the methods adopted by the assessors to ascertain 
the values to be taxed, we think the objection, even if well founded, comes 
too late. After assessments have been made, the law directs the rolls to 
be exposed and advertised for thirty days, and requires all persons ob- 
jecting thereto to come forward and claim corrections. Ample oppor- 
tunity and efficient means are provided to enable the tax-payer to have 

‘all errors corrected. If he does not urge his objections within the time 
allowed, he is thereafter precluded. It may not be amiss to add that 
the shares are assessed to the stockholders individually, and it may well 
be doubted whether the bank can disturb an assessment made against 
them. At all events, it cannot do so after the legal delays. It is not 
competent, therefore, for the bank now to dispute either the value of 
the shares, or the amount and value of its surplus. That is no longer 
open to dispute. This view dispenses us from the necessity of again 
considering the question, whether in ascertaining the taxable capital of 
the bank the assessors are bound to deduct from its capital stock all the 
legal tender and national currency held by the bank at the time of the 
assessment. That question was so elaborately considered by us in the 
case of the city of New Orleans vs. Canal Bank, reported in 29 A. 851, that 
its further discussion would seem to be useless ; more especially as in that 
case the Supreme Court of the United States affirmed our conclusions. ~ 
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2. Itis argued that paragraph eighth is retrospective legislation, 
and, therefore, violative of art. 110 of the constitution of 1868. It has 
been usual for the legislature to levy taxes for the current year upon 
assessment rolls made in the preceding year. But we know no pro- 
vision of the constitution enjoining it so to do. 

So far as we can see, it was perfectly lawful for the legislature to 
adopt a different system, and to levy the taxes of 1878 on an assessment 
made in 1878. We understand that paragraph to provide that the 
taxes on bank capital and shares, collectible by the city and State in 
1878, shall be calculated, assessed, and imposed according to the plan 
and method therein directed ; and to this end it annuls the assessments 
made of such property in 1877, and directs an immediate re-assessment. 
Whereas in 1877 the assessment of this capital was against the bank, it 
now directs it to be made against the shareholders. It was in substance 
the assessment of the same thing, in a different way ; but without im- 
posing any additional burden. The new assessment in point of fact 
gave as a result some sixty dollars less taxes than that of 1877. The 
rate of taxation was ad valorem, and the same as that on all other tax- 
able property ; and the method of assessment was applicable to all 
banks and banking associations. The real object of the change of 
method is manifest. Under the laws of the United States, the capital 
stock of the national banks is exempt from taxation by any State or 
municipal authority ; but the shares of the stockholders in such banks 
are thought to be taxable. 

The purpose and effect, therefore, of the act of 1878, were, in 
reality, to lessen the burdens of taxation on the State banks, and other 
property holders of the State, by compelling the stockholders of the 
national bank to contribute to the expenses of the government, whose 
protection they enjoy. We are at aloss to understand in what sense 
such legislation is retrospective. The act was passed in March, 1878, 
and provides for the assessment and collection of taxes for 1878. 
Whether the assessors in point of fact adopted incorrect data, or over- 
estimated the objects to be taxed, we are not at liberty to inquire. At 
all events, this assessment in 1878 yielded a less amount of taxes than 
would have been obtained from that of 1877. 

We are equally at a loss to perceive in what way the bank or its 
shareholders are prejudiced. If the tax were levied on the bank, it 
would be paid out of its funds, and the shareholders would receive that 
much less. If levied on the shareholders and paid by the bank or by 
them, the result is precisely the same. 

The judgment below was for plaintiff. It is correct, and is affirmed 
with costs, 

11 








SUPREME COURT OF LOUISIANA, 


Durham vs. Williams, Tutrix, et al. 








No. 7705. 
Joun B. DurHam vs. JuLiA WIiLuiaMs, TUTRIX, ET AL. 


Where the busband purchases in his name property during the community for cash, and 
makes no declaration of intention to acquire for his separate estate, nor that the funds 
used were his separate means, the property falls into the community, which becomes 
his debtor to the extent of his separate funds, if used. 

The wife’s interest in the community is residuary—one half of what remains after its debts 
are paid, whether due to third persons, or one of the spouses, 

The administration of the estate of the husband, involves that of the community. 

Pending the administration and settlement of the community, the wife cannot mortgage or 
alienate any of its effects, so as to defeat its creditors, or to give to her creditors a right to 
be paid by preference to, or even concurrently with, the creditors of the community. 
Any rights granted by her upon the community are, of necessity, subordinate to the par- 
amount claims of community creditors. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 


T. T. & A. D. Land for plaintiff and appellant. 
Alexander & Blanchard for defendants and appellees. 


T. T. & A. D. Land, for plaintiff, contended : 
First—The general rule of law is that all estates acquired during 
marriage by purchase form part of the community. C. C. 2402 


(2371); 5 A. 611; 7 A. 104; 14 A. 618 ; 15 A. 588. 


Alexander & Blanchard, for the defendant, contended ; 

First—Property acquired by the wife during community with her sepa- 
rate paraphernal funds is not community. 1 L. 295; 1 R. 367; 2 A. 
930; 8 A. 286; 29 A. 597; 30 A. 167. 

Second—The same rule governs the purchases of the husband. C. C. 
2402. | 

Third—In settling the community the amount put in by the spouse is 
taken back and nothing is left to divide. 6 A. 635; 9 A. 60; 12 
A. 559; 13 A. 378; 14 A. 618, 726. 

Fourth—14 A. 618, cited by plaintiff, is good authority for remanding 
this case. 


The opinion of the court was delivered by 

Spencer, J. Mrs. Julia Williams mortgaged to John B. Durham 
her “undivided interest” inand to a lot and improvements thereon in 
Shreveport, to secure a debt of $3500. The extent of her interest is not 
‘stated in the act of mortgage. Durham foreclosed his mortgage and 
bought her interest in said lot. 

He now brings this,suit against the minor heirs of B. f. Hollings- 
‘worth, as owners of the remaining interest, in order to effect a partition. 
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These minors are under the tutorship of Mrs. Julia Williams, their 
mother, who was the wife of B. F. Hollingsworth, deceased. He claims 
to have acquired at said sale, and to own, the following fractions in said 
property : one half thereof, and one sixth and one fourth of one sixth 
of the other half. The minors file a general denial, and aver that they 
own 19-24ths of said lot. 

The lot in question was bought by B. F. Hollingsworth, from one 
Allen, during his marriage with Julia Williams, at the price of $2250 in 
cash. The deed makes no declaration on the part of Hollingsworth of 
any intention to acquire said property for his separate estate, nor of 
his having paid therefor with his separate funds. 

Under this state of facts, the property fell into the community, 
whether the funds used in the purchase were or not those of the hus- 
band. C.C, 2402 (2371); Young vs. Young, 5 A. 611; Bass vs. Larch, 7 
A. 104; Joffrion vs. Bordelon, 14 A. 618; Breaux vs. Carmanche, 15 
A. 588. 

Hollingsworth at his death left a will, which was duly probated ; and 
letters testamentary were duly granted to his executors, who, so far as 
appears, have never been discharged. By that will he left his property 
to his wife Julia, and their five children, in equal parts, i. e., one sixth 
to each. 

Subsequently, one of these children died, and the mother, Mrs. 
Julia Williams, inherited one fourth of its sixth. At the time she 
granted the mortgage, therefore, she held in said lot an interest of one 
half, as partner in community, and one sixth and one fourth of one 
sixth of the other half. 

But the wife’s interest in the community is residuary. It is one 
half of what remains after its debts aré paid. The debts of the com- 
munity consist not only of what may be due third persons, but of such 
sums as either of the spouses may have furnished from his or her sepa- 
rate means to acquire or improve community property. 

Evidence was adduced by the defendants in this cause which 
renders it somewhat probable that the funds ($2250) used in the pur- 
chase of this lot were the separate property of the husband. The 
estate of Hollingsworth seems to be yet under administration. It is 
manifest that that administration involves the administration of the 
community. 

It is equally manifest that pending the administration and settle- 
ment of the community the wife cannot mortgage or alienate any of 
its effects so as to defeat its creditors, or so as to give her creditors a 
right to be paid by priority to, or even concurrently with, such commu- 
nity creditors. See Cestac vs. Florance, 31 A, 493. Any rights which 
she may grant upon the community are of necessity subordinate to the 
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paramount claims of the creditors of the community. Hence, whatever 
interest Mrs. Williams had in said lot, as a partner in community, was 
of necessity residuary—one half after payment of community debts. 
We think evidence was, under the general issue, properly received to 
show this diminution of plaintiff's rights in or upon the property. On 
the record before us, we cannot undertake to fix what amount, if any, 
is due by the community to the separate estate of the deceased 
husband. The case must be remanded to have the rights of parties in 
this regard settled. 

We hold and decree, therefore, that the lot in question was commu- 
nity property between Hollingsworth and his wife, Julia Williams ; that 
one half thereof vested in her, subject to the payment of the debts of 
the community ; that she owned one sixth of the other half as legatee 
of the husband, and one fourth of one sixth of one half as heir of her 
deceased child; and that Durham by his purchase could, at most, ac- 
quire only her rights. 

It is further decreed that the judgment appealed from be avoided 
and reversed, and this case is remanded to the court a qua, to be 
proceeded with in accordance with the views herein expressed and 
according to law, appellees paying costs of appeal. 





ee 





No. 6376. 
Wipow Ursin Soniat vs. THos. MILES ET AL. 


Where the holder of two of three mortgage notes, secured by the same mortgage on certain 
property, proceeds by due legal process and forecloses the mortgage, and buys in the 
property, the holder of the third mortgage note has no right to seize the property in the 
hands of the purchaser, and thus disregard the foreclosure, on the ground that the prop- 
erty had been sold without appraisement, when it appears that an appraisement was 
waived by an express stipulation in the act of mortgage, and when it further appears 
that such holder was tendered and refused his share of the purchase price of the prop- 
erty. 

Unless the contrary appears, it will be presumed that the, sheriff in makirg a judicial sale, 
gave all of the notices required by law. 

A mortgagee who proceeds regularly under executory process to foreclose a mortgage which 
he holds concurrently with other mortgagees, is not required to give any special notice of 
his proceeding to his co-mortgagees. 


a from the Fifth District Court, parish of Orleans. Cullom, 
J. 


V.ctor Olivier, Jr.,and Edward Phillips for plaintiff and appellant. 
Robt. Mott for defendant and appellee. 


V. Olivier, Jr.,and Edward Phillips, for plaintiff'and appellant, con- 
tended: 


First—Where several notes for different amounts, but in all other 
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respects precisely alike, and due at the same time, are secured by 
; the same mortgage, but held by different parties, the holder of one 
of them cannot cause the mortgaged property to be sold for cash, 
and without appraisement, without notifying the holders of the f 
other notes in any manner, or causing them to be represented. 
Second—Such holder cannot have such property sold at all for payment 
. of his notes alone. It must be sold for the payment of the whole 
debt. 
Third—The sale of the property under the same or a concurrent mort- 

gage, or to pay one or a portion of the notes secured by the same, 

or a concurrent mortgage, and held by different parties, and all due 
at the same time, does not release the mortgage as to the notes 
held by such third parties, and not embraced in the application for 
such sale. 16 La. 169; C. C. 3282; 30 An. 1314; 14 An. 654; 6 An. 306, 
313. 





Robert Mott, contra, contended: 

The plaintiff, Miles, had an undoubted right to foreclose the mortgage, 

and to have the whole of the property sold to pay whole amount of 
the debt, so far as the proceeds would go. C. P. 686. 

The mortgage is indivisible, and prevails over all the immovables, and 
each and every portion thereof. C. C. 3249; R. C. C. 3282; Howard 
vs. Schmidt, 29 An. 126. _ 

The appraisement having been waived, the property was legally sold 
without appraisement. Insurance Company vs. Bagley, 19 An. 89; 

Broadwell vs. Rodriquez, 18 An. 68; Jouet vs. Mortimer, 29 An. 206, 
, 129; 21 An. 529, 624; 5 An. 306; 16 An. 170. 





; The opinion of the court was delivered by 

DeBtanc, J. In this case, plaintiffs demand was dismissed on the 
ground that her petition does not disclose a cause of action. 
What does she allege? That—in a notarial act, passed on the 25th 
of February 1868—one J. M. Hall acknowledged to be indebted to L. F. 
Generes, in the sum of $12,000, and—to evidence that indebtedness— 
subscribed three notes payable one year after date, to his own order, by 
him indorsed, the payment of which he secured by a mortgage. That, 
on the 10th of January, 1870, the property subject to that mortgage 
was sold by Hall to one Brown, who assumed the payment of said notes, 
which passed, one to her, the others to Thomas Miles ; and that—on the 
4th of May 1875—she obtained against Brown, and on the note which 
. had passed to her, a judgment recognizing the validity of the mortgage 
securing its payment, and ordering the sale of the mortgaged property. 
She also alleges that—on the 2ist of July 1874—Miles had caused 
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to be seized and advertised for sale, without the benefit of appraisement 
and for cash, the property twice hypothecated, first by Hall and then by 
Brown, to sec'ire their respective claims, and that—on the 9th of Novem- 
ber—* nearly six months before her judgment was obtained ”—the prop- 
erty thus seized, was sold and adjudicated to Miles for $4000 ; but that— 
in so far as she is concerned—the mortgage hereinbefore mentioned and 
granted by Hall in 1868, has not been legally extinguished, and is still 
properly recorded. 

This is the substance of what plaintiff alleges, and she prays for a 
judgment against Hall & Brown, in solido, for the amount of her note, 
and—besides—for the recognition of the vendor’s lien and privilege 
resulting from the sale-and assumpsit of the 10th of January, and that 
the property on which it bears be seized and sold, and the proceeds of 
the sale applied to the satisfaction of her claim. 

Hall and Miles are absent from the State, and Robert Mott Esq., 
who was appointed to represent them in this suit, excepted to plaintiffs 
demand—lst : because the court before which it was brought, is without 
. jurisdiction as to the question therein involved—and 2d: because her 
petition sets forth no cause of action. 

That exception was maintained, plaintiff's claim rejected, and she 
appealed. : 

What does she judicially admit? “That Thomas Miles, the holder 
of two of the three notes delivered by Hall to Generes, foreclosed the 
mortgages securing their payment, and that at a sheriff's sale, made 
under an order of court, he bought the property subject to those mort- 
gages, for $4000—the whole of which, less $320 52, was applied to the 
satisfaction of taxes and costs.” 

She does not, in her pleadings, contest—in any way or for any 
cause—the validity of the sale from the sheriff to Miles, but merely 
complains that—accordiag to one of the stipulations of the act of mort- 
gage—the property adjudicated to him was sold without appraisement, 
and contends that said property should again be seized and again sold 
to satisfy the judgment which she obtained against Brown, nearly six 
months after its adjudication to Miles. 

“When a debt, secured by mortgage, is due in several installments, 
and the assignee of the second causes the property to be seized and 
sold, the sale gives a complete title to the purchaser, and the creditor of 
the first installment cannot seize the property in his hands,” unless he 
alleges and proves that the sale is an absolute nullity, or unless he pro- 
ceeds against that purchaser, by the hypothecary action, for any pro- 
portion of the price to which he may be entitled, under a prior or 
concurrent mortgage. 

5 N.S. 149. C. P. 690, 679, 683, 709. 24 A. 382. 
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Here, plaintiff was tendered, and declined to receive what is alleged 
to be her share of the net proceeds of the price at which the property 
was adjudicated to Miles, with the interest which had thereon accrued, 
and insists that—inasmuch as the note she holds is secured, as were 
those of Miles, by the mortgage which he has foreclosed, that mortgage 
—as to her—has not been extinguished. That is true, but the very 
authorities upon which she relies leave no doubt that—now—the com- 
mon mortgage secures—not the entire amount of her original claim— 
but the proportion of the price of the hypothecated property to which 
she is entitled, which was tendered to and refused by her. 

5 A. 306. 161.170. C. P. 709. 

We are referred to the article of the Code which declares that, “in 
its nature, the mortgage is indivisible, and prevails over each and every 
portion of all the immovables subjected to it.” The indivisibility of the 
mortgage—as said by Paul Pont—is no obstacle to the division of the 
principal obligation, if that obligation be divisible.” In this instance, 
three separate notes were delivered, and the mortgage consented in 
favor of Generes and such person or persons who may eventually be the 
holder or holders of the same. This is one of the express stipulations 
of the parties’ contract, and under that stipulation—if not otherwise— 
Miles and the plaintiff could, as holders of said notes, proceed either 
collectively or separately to enforce the mortgage, and cause the whole 
of the property to be seized and sold subject to the mortgage. 

This is the law, and we are bound to presume that it was complied 
with, as it commands that, when the sheriff puts up property for sale, 
he shall give notice, before he commences the crying, that it is sold sub- 
ject to all privileges and hypothecations of whatsoever kind they may be, 
with which the same is burdened. 

C. P. 679. 

Could Miles have foreclosed the mortgage, without notice to plain- 
tiff? “He applied to a court of justice; from that court he obtained an 
order of seizure and sale ; under that order a writ was issued, placed in 
the hands of a public officer ; he effected a seizure of the hypothecated 
property, and advertised, in the official journal, when, where and on 
what conditions it would be sold ; and--as to those who held prior or 
concurrent mortgages—the law requires no other notice than that which 
was then given.” 

29 A. 133. 

As to Hall, plaintiff alleges that he is an absentee, but does not 
allege that he owns property in the State, and—under these circumstan- 
ces—no personal judgment could be rendered against him. As to Brown, 
he was regularly cited, did not appear or answer, and—inasmuch as 
the decree of the lower court merely sustained an exception filed in the 
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names and in behalf of exclusively the other defendants—this suit, as 
to him, is still undecided and pending in said court. 

Considering the facts which we have recited, we conclude that—as 
regards the proportion to which she is entitled, out of the proceeds of 
the sale of the 9th of November 1874, plaintiff's action should have been 
maintained, that proportion fixed, and—to secure its payment-—her 
mortgage recognized. As, however, no evidence was taken to that effect, 
this cause must be remanded. 

It is, therefore, ordered, adjudged and decreed that—as concerns J. 
M. Hall—the judgment appealed from is affirmed, and—as concerns 
Thomas Miles, annulled, avoided and reversed—one half of the costs 
of appeal to be paid by plaintiff, the other half by Miles. 

It is further ordered that this cause be remanded to the lower 
court, there to be proceeded with according to the views herein ex- 
pressed and according to law. 





——— 


No. 6043. 
JOHN WiiuiamMs & Son vs. CHARLES MorGAN. 


A common carrier is responsible for damages done te goods by the negligence of his 
employees. 


— from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Bayne & Renshaw for plaintiffs and appellants. 
Leovy & Kruttschnit! for defendants and appellees. 


Bayne & Renshaw, for plaintiffs, contended : 

First—The carrier’s obligation was to deliver in good order. Civil Code, 
2754; 24 An. 333; 23 An. 585; 27 An. 233. 

This obligation is of the highest order, and the existence of commerce 
depends upon its maintenance. 13 An. 269; 14 An. 431; 11 Rob. 24; 
17 An. 291. 

Se2sond—The prescription of one year does not apply. 23 A. 353. 


Leovy & Kruttschnitt, for defendant, contended : 

F.rst—In the absence of compensation, only gross negligence can create 
in this case a legal liability. Gross negligence is neither alleged 
nor proved. 

Sec »nd—Plaintiff must make his case clear. His witnesses guess at the 
proportion of meal damaged. 


The opinion of the court was delivered by 
Spencer, J. This is a suit to recover of Charles Morgan, owner of 
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the Morgan’s Louisiana and Texas Railroad, the amount of $1408 23 for 
damages to a lot of cotton-seed meal, and $270, the value of the sacks 
holding said meal. The allegation is that said meal, consisting of 
about 1800 sacks, was part of alarger lot shipped over said road to the 
Leighton plantation, on Bayou Lafourche, in January and February, 
1872; and that while in transitu it was greatly damaged by being 
exposed to rain and bad weather, whereby it was rendered unfit for use 
as a fertilizer. Plaintiffs claim that at least fifty per cent of loss was 
sustained on said 1800 sacks, and that the sacks themselves were ren- 
dered worthless by rotting and adhering to the meal, which became 
clotted and worthless. The answer admits having received the meal 
in good order and condition ; denies that the damage was due to any 
act or neglect of defendant, but was the result of the acts and negligence 
of plaintiffs’ own agents. 

The court below nonsuited plaintiffs, and they have appealed. 

The facts seem to be as follows: Plaintiffs consigned the meal to 
their said plantation, which is situated about six miles above the rail- 
road-crossing of the Lafourche. The Morgan road gave through bills, 
transferring its freights at the crossing to the flatboats of one C. C. 
Williams, who had a contract with the road to deliver its freights up 
and down the bayou. 

Eight hundred and three sacks of this meal were brought by the 
cars to this crossing Saturday night or Sunday morning. The evidence 
shows that it was put out of the cars on the platform, and was then 
subjected to rain, which fell on Sunday morning. The evidence also 
shows that the flat which was used for transporting cotton-seed meal 
never did any work on Sundays. The meal, which was at first protected 
by tarpaulins, was uncovered, in order to use the tarpaulins to protect a 
lot of sugar. The evidence satisfies us that this meal was thoroughly 
watered that day, and that on the day after plaintiff made complaint 
thereof. We are also satisfied that the result of this was to materially 
damage the meal, and to render worthless the sacks containing it. 

The defense attempts to show that one Long, who was then over- 
seeing on the Leighton plantation, had sent word to C. C. Williams, the 
flatboat man, not to send up any more meal for a few days, as it was 
inconvenient at that time to haul it from the landing. 

Even if it be conceded that Long had any authority to modify the 
contract of affreightment between plaintiffs and defendant, we are sat- 
isfied that that order was not the cause of the meal being left over 
Sunday on the railroad platform. It was because the flats did not run 
on Sundays. But it is shown that Long was not manager of the 
Leighton place, but a mere overseer. R. L. Pugh, the son-in-law of 
plaintiff, John Williams, was the responsible head of the place. Besides, 
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if the railroad employees were not able to protect freights thus proposed 
to be left in their charge, they should have notified that fact to the 
party asking-the detention. 

The evidence, as to any further damage than that of the 803 sacks, 
is unsatisfactory and inconclusive. We think the defendant should 
make good the loss on these 803 sacks, which the evidence shows 
amounted to fifty per cent of their value. The value of this lot of meal 
is shown to be about $1256 44. Fifty per cent of thisis $628 22. The 803 
sacks are shown to be worth about ten cents apiece, making $80 30, 
giving total for damage to meal, and price of sacks, $708 52, for which 
plaintiffs should have judgment. 

It is therefore ordered and decreed that the judgment appealed 
from be annulled and reversed; and it is now decreed that J. M. Hol- 
loway, subrogee of John Williams & Son, plaintiffs, do have and re- 
cover of the estate of Charles Morgan seven hundred and eight dollars 
and fifty-two cents, with legal interest from judicial demand, and costs . 
of both courts. 








C. V. Lacay; ADMINISTRATOR, vs. Mr. AND Mrs. J. S. Marston. 


An act of sale will be annulled where the proof of notorious insanity is manifest. 

Where in a sale made by a vendor, declared subsequently to have been notoriously insane, 
cash was stated to have been paid by the vendee, in decreeing the sale null on account of 
such notorious insanity restitutio ad integrum will not be ordered without proof that the 
cash stated to have been paid inured to the benefit of the vendor. 


—" from the Fifth District Court, parish of Orleans. Cullom, 
J. 


A, & W. Voorhies for plaintiff and appellee. 
Singleton & Browne for defendants and appellants. 


Singleton & Browne, for defendants and appellants, contended : 

The preponderance of evidence shows that the vendor was not insane 
when she sold her property to the defendants. 

Even if she had been insane, it is clearly shown she was not notoriously 
so, and that she was not so to the knowledge of defendants. 

The transaction complained of was perfectly fair, and much to the ad- 
vantage of the vendor. 

The full value of the property sold was given for it. 

At all events, and under all the views that may be taken of the case, the 
cash portion of the price of sale paid by defendants should be 
returned to them if the sale is set aside. 












osed 
the 


ks, 
ould 
OWS. 
neal 
. 803 
) 30, 
hich 


aled 
tol- 


lars 


sts. 


ane, 
it of 
, the 


mm, 


ne 


sly 


he 
be 








NEW ORLEANS, FEBRUARY, 1880. 





Legay, Administrator, vs. Marston. 





A. & W. Voorhies, contra, contended : 

The sale made to the defendants is null and void, both because the vend- 
or was then notoriously insane, and because she was so particu- 
larly to the knowledge of the vendees. 

This is clearly made out by proof in the record. 

The very nature and conditions of the act of sale show that the vendor 
was insane, aud that the vendees took advantage of it. 

C. C. art. 1788, 23; C. C. art. 402. 


The opinion of the court was delivered by 

Wuitr, J. On the 2d September, 1872, Mrs. Widow Paul Legay, who 
was then between seventy-four and seventy-six years of age, sold to Mrs. 
Mary Ann Alonzo, wife of James Shaw Marston, two lots of ground with 
the buildings and improvements, situate, one on Basin the other on Dau- 
phin street, in this city. The consideration of the sale as stated in 
the act was $4000, $1000 whereof represented as paid cash and the re- 
mainder evidenced by three notes of equal amount payable six, twelve, 
and eighteen months after date, all to the order of the maker and by 
her indorsed. The act, moreover, stipulated that the purchaser should 
pay to the seller during her life a yearly income of two hundred dollars, 
payable quarterly in advance, the payment of the first quarter being 
acknowledged ; should provide the seller in addition with lodging, 
board, wearing apparel, and medical attendance, during her life, and 
give burial to her remains, and erect a suitable tomb thereover. On 
the 6th September, 1872, the son of Mrs. Legay commenced proceed- 
ings for her interdiction, and having been appointed administrator pro 
tempore, instituted on the 3d of October, 1872, the present suit, which 
seeks to have declared null and void the sale to which we have just 
referred. 

The proceedings for interdiction culminated in a decree of interdic- 
tion, rendered on the 10th of January, 1873, and which is final, having 
never been appealed from. 

The plaintiff was appointed curator, and in that capacity prosecutes 
this action begun by him .as administrator pro tempore. The suit was 
accompanied by a sequestration, the property having been bonded by 
the plaintiff on the 28th June, 1873. The defendant for answer insists 
on the validity of the sale. The lower court declared the sale null and 
void. The queStion is entirely one of fact, that is, does the proof 
show that at the time of the sale the vendor was notoriously insane, as 
prescribed by C. C, 402? The proof leaves no doubt on our minds that 
the deceased many years ago was, while on a visit to France, the victim 
of mental disturbance ; that since, whatever may have been the fluctu- 
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ations of her malady, she has been continually the sufferer from a—at 
least partially—diseased mind. The family physician, under whose 
treatment she was almost at the inception of her malady and since, 
unequivocally pronounced her insane. So did the medical men who 
examined her in the interdiction suit. We coincide with the lower judge 
in thinking, after a review of all the testimony, that its burden largely 
establishes that the mental derangement was notorious in the legal 
sense of the term, that is, “ was generally known by the persons who saw 
and conversed with the party.” ©. C. 402. This conclusion is decisive 
of the case, except that it is urged in the brief of counsel, though not 
in the pleadings, that the court below should have decreed by way of 
restitutio ad integrum the return of the notes purporting to have been 
furnished and cash paid. Even could we supply pleadings not before 
the lower court, we could not give the relief asked; now even were it 
conceded that the declarations in the act of sale and the testimony in 
the record conclusively established that the notes were delivered and 
the cash paid to the vendor, such proof would not, without additional 
proof that the delivery and payment redounded to the benefit of the 
vendor, justify their restitution. 

““ When minors or persons under interdiction * * * are admitted 
* * * .to the benefit of restitution against their engagements * * * 
the re-imbursement of what may have been paid them in consequence 
of those engagements cannot be required of them, unless it be proved 
that what was paid accrued to their benefit.” C. C. 2229. True, the 
terms of the law refer only tointerdicts, and not to contracts made with 
persons notoriously insane. But the principle is alike applicable to 
both. The right to destroy a contract made with one notoriously in- 
sane imports, as a legal consequence, restitution only up to the benefit 
received ; otherwise the contract would, by the very act of annulment, 
be enforced, and the will, which the lawmaker has recognized as legally 
incapable of generating contracts, become the creator of obligations. 
As aptly said by Demolombe, vol. 29, p. 173: “Those who are relieved 
from the obligations of contracts on account of incapacity, cannot as a 
matter of course be bound by the contract which is annulled. They can 
only be bound by the equitable theory that one person cannot be 
allowed to enrich himself at the expense of another.” The proof is, that 
the vendor left the house of her son a day or so before the sale, which 
was on the 2d of September; that after the sale she went to the house 
of the vendees, whence she was removed on the 5th of September, 
neither the notes nor money being found then in her possession. Nor 
do we think the testimony as to the deposit referred to by counsel ade- 
quate to show the resulting benefit. The son who testified to the $1400 
testifies that it had been in bank for a long time, thereby precluding 
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the possibility of its having been the result of the sale. We will re- 
serve the rights of the defendants. 

The judgment below is affirmed with costs, reserving to the de- 
fendant her right to recover such sum as she may hereafter show to have 
actually inured to the benefit of Mrs. Legay, resulting from the act of 
sale of the 2d September, 1872. 








No. 7697. 


STATE EX REL. W. F. Backman vs. W. A. StronG, SECRETARY OF STATE, 


Where an appeal is taken by motion, citation is unnecessary, even though prayed for, and 
ordered. 

Where an assignment of errors is filed within ten days from the filing of the record it is in 
time to prevent the appeal from being dismissed, even though a motion to dismiss was 
made before the filing of the assignment. 

A motion to dismiss an appeal on the ground of acquiescence in the judgment appealed from 
will not be considered when there is no evidence of such an acquiescence in the record. 

The fact that the defendant has executed the judgment is no ground to dismiss an appeal 
from that judgment taken by a third person. 

The duty of a lower judge to determine whether a certain judicial count of votes cast at an 
election, and the return thereunder was a valid return, is not a purely ministerial duty, 
and hence it cannot be enforced by a mandamus. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. 


James Lingan for relator and appellee. 
Albert Voorhies and Frank C. Zacharie for defendant and appellant. 





James Lingan, for relator and appellee, contended : 

That the appeal should be dismissed, because, 

First—The judgment having been acquiesced in and executed by the 
defendant, no third person could appeal from it. 21 A, 429; 27 A. 
230; 21 A. 142; 7 N.S. 345. 

Second—Appellant claims no interest inthe case to any specific amount, 

Third—The transcript affords no data for this court to act upon intelli- 
gently. No note of evidence, statement of facts, or assignment of 
error. 29 A. 71, Cooley vs. Broad et al.; 23 A. 746; 21 A. 458; 9 R. 
478. 

The filing of assignment of errors, after the motion to dismiss on that 
ground, and after fixing of the case for trial and on the trial of the 
case, comes too late. The ten days allowed to file assignment of 
errors must be construed before case is fired, else it would deprive 
appellee of his right to dismiss—since the motion to dismiss enables 
the appellant ‘c cure his laches 

Fouarth--The assignment of errors cannot be considered ; first, because 
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they come too late; second, because they refer to facts and not to 
law ; third, because the application of the law involved in said as- 
signment must be guided by the facts of the case, and none appear 
of record. 

Fifth—Under the election law of this State, as set forth in Act No. 58 of 
1877, the compiling of the returns and their promulgation being a 
purely ministerial function, its exercise by the Secretary of State 
may be enforced by a mandamus, See McCreary, 2 81, 83, and 84. 


A. Voorhies and F. C. Zacharie, contra, contended : 

First—That the Secretary of State has a right to decide whether a cer- 
tain paper presented to him and purporting to be an election return 
is a legal return ; and hence, he can not be compelled by mandamus 
to count and promulgate any particular paper as an election return, 
merely because on the face of it it purports to be such. 4 Conn. 
297, 223; 3 Hill, 47; McCreary, 2 82. 

Second—A court has no power to compel a recount of votes by com- 
missioners of election after they have once performed that duty. 
McCreary, 394; Brightly’s Contested Election Cases, pp. 309, 313. 


The opinion of the court was delivered by 


Waitt, J. The relator, a candidate for district judge at the last 
election, avers that after the polls were closed and the votes counted 
and the returns and tally-shects made out at the poll, in ward two, par- 
ish of Grant, certain evil-disposed persons created disturbance, during 
the course of which the tally-sheets and commissioners’ returns at said 
poll in ward two were destroyed or otherwise taken out of the posses- 
sion of the returning officers of said poll. That finding, in consequence 
of this state of things, that no return from said poll had been trans- 
mitted to the Secretary of State, without which return petitioner would 
not be shown to have been elected, he caused the commissioners at the 
poll to be summoned before the parish judge, with the ballot-box, ob- 
tained from the judge an order for a judicial count of the ballots, which 
was made under the supervision of the judge by the commissioners. 
That after the said judicial count the commissioners, under the orders 
of the court, compiled the votes and made out full and correct tally- 
sheets and returns of said vote cast at the poll in ward No. 2, parish of 
Grant. That, although by said return, petitioner is shown to have been 
elected, he fears that, because two of the commissioners who signed the 
return protested against the judicial count, the Secretary of State will 
not count said return, and “thus deprive petitioner of his prima facie 
election, as shown by said returns.” That the Secretary of State was 
without judicial power to consider the protest made by two of the three 
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commissioners, being charged only with the ministerial duty of com- 
piling the returns. The prayer was for a mandamus ordering the com- 
pilation by the Secretary of State of the return made in consequence of 
the judicial count, and its promulgation. The petition was filed Decem- 
ber 31, and a rule issued returnable at 2 p. m. of that day. The answer, 
which is marked filed December 30, declared that no legal return had 
been received by the respondent of the vote cast for district judge at 
the poll in ward two, parish of Grant. But that he had received returns 
made under protest by two of the three commissioners, under the order 
of the parish judge. That respondent was unwilling to take the respon- 
sibility of counting said returns, and declined to do so, unless ordered 
to do so; that his duty in the premises was purely ministerial, and re- 
spondent submits the same. 

On the same day, December 31, the alternative rule was made ab- 
solute, and judgment was entered and signed issuing the mandamus as 
prayed for. 

On the 9th of January, Aristide Barbin, of the parish of Avoyelles, 
charging that he had been a candidate for district judge in ward two, 
parish of Grant, and was elected by the face of the returns, unless his 
prima facie case was destroyed by the unlawful compilation of the 
illegal return made under order of the parish court of Grant, prayed a 
suspensive appeal from the judgment making the mandamus peremp- 
tory, in the reversal of which he averred that as the candidate duly 
elected district judge of the parishes of Grant, Rapides, and Avoyelles, 
he had an interest exceeding one thousand dollars. The appeal having 
been granted, the case was before us recently under prayer for writs of 
prohibition and mandamus to prevent the execution of the judgment, 
which we allowed. 

The case is now before us on a motion to dismiss and on its merits. 
The motion to dismiss is predicated on the following grounds : 

lst. Because the defendant was not cited, although the prayer for 
the appeal asked for citation and the judge ordered the citation in grant- 
ing the appeal, which was asked and allowed, not in open court, but in 
chambers. 

2d. Because the appellant does not allege an interest over one 
thousand dollars. 

3d. Because the record contains no note of evidence, statement of 
fact, or assignment of errors. 

4th. Because the defendant had acquiesced in and executed the 
judgment appealed from before the appeal was taken. 

We will consider the grounds separately. 

First. The appeal was taken by motion. The document by which 
it was asked, as found in the record, bas as its caption “motion of ap- 
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peal.” It commences: “On motion of Aristide Barbin.” And the 
decretal part says: “It is ordered that mover be allowed a suspersive 
appeal.” True, the motion asked for citation, but if the appeal was by 
motion citation was unnecessary, and the prayer as well as the order, 
which was responsive to it, under the rule of utile per inutile non 
vitiatur, was mere surplusage. 

Second. The motion for an appeal does, in terms, aver an interest 
of “considerably more than one thousand dollars.” 

Third. The record was filed in this court January 13, and the case 
was set down for hearing on the 22d, on which day an assignment of 
errors was filed previous to the hearing. The assignment of errors was 
filed within ten days after the filing of the record, and was in time under 
the very terms of C. P. 897. The proposition pressed upon us is, that as 
the motion to dismiss was filed prior to the assignment of errors, tbere- 
fore the assignment was too late. But the law gives the appellant ten 
days, and the act of the appellee could not deprive the appellant of his 
legal right. This court held in Barham vs. Livingston, 11 A. 604, that 
the act of the court ex proprio motu in fixing a case for trial did not 
deprive the appellee of the three days in which he was allowed to move 
to dismiss. We take it that the ten days allowed by C. P. 897 means 
ten days after the filing of the record, provided the case is not sooner 
heard, and that as a consequence where the hearing of the case is 
reached before the expiration of the ten days, an assignment filed before 
the hearing is in time. 

Fourth. There is nothing before us to show that the judgment has 
been executed, and nothing suggested in such a form as to justify our 
remanding the cause for the purpose of ascertaining the fact as to the 
execution. However, as we understand the groundwork of the sug- 
gestion to be, not that the appellant, but the defendant has executed, 
we do not see the force of the position. The text of C. P. 567 forbids 
an appeal by the party who has either confessed, acquiesced in, or volun- 
tarily executed a judgment. The appeal in this case is not taken by 
the defendant, but by a third person under C. P. 571. There is then no 
semblance of foundation for the proposition that because the defend- 
ant has executed the judgment, therefore the party appealing has no 
right to appeal. In fact, that the voluntary execution of a judgment 
by a defendant cannot deprive a third person of his right to appeal, has 
long since been determined. As said by Porter, judge, in Lacroix vs. 
Menard et al.,7 N.S. 346: “The provisions of the 571st article are 
understood by us to apply to cases where the parties to a suit choose. 
to acquiesce in a judgment by which other yersons may be injured, 
and to protect these persons by enabling them to obtain the revision 
of such judgment in the appellate tribunal.” 
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On THE MERITS. 


We are clear that the court below erred. The duty of the Secretary 
of State to compile the returns under the provisions of Act No. 58 of 
1877, and Act No. — of 1878, is manifestly ministerial, to the extent 
that he acts within the purview of the law; but his duty, if any there 
‘was, with reference to the return in question, was clearly not ministerial, 
as it involved the decision by him, under the responsibility of his oath 
of office, whether or not the judicial count and return thereunder was a 
valid return. The duty not being ministerial, could not be enforced by 
mandamus. 

But were it conceded that the function to be exercised by the Secre- 
tary of State, in passing on the returns in question, was ministerial, we 
are clear that he properly declined to canvass it; because it was not 
the return of the returning officer of the parish of Grant or the com- 
missioners of election of the poll of ward two in that parish ; not of the 
returning officer, because it did not purport so to be; not of the com- 
missioners, because two out of the three who signed it protested that 
they signed under the compulsory order of the parish court, and that 
the ballot-box as counted under the order ef the court had been tam- 
pered with, and that the result did not correspond with the count at the 
precinct. In fact, the return was in reality the return of the parish 
judge, who was without authority to that end. 

The judgment is reversed, and the writ of mandamus refused, at 
the costs of the relator. 








No. 7675. 
STaTE EX REL. E. P. Boyer vs. STATE TREASURER. 

Where money is in the Treasurer's office to the credit of the general fund, one creditor 
of that fund cannot obtain a priority over others by the institution of mandamus pro- 
ceedings. 

Where there is a sum to the credit of the general fund which is inadequate to pay the war- 


rants presented to or on file with the Treasurer for payment, the Treasurer cannot by 
mandamus be ordered to pay the whole fund to one creditor to the exclusion of the others. 


Py from the Fifth District Court, parish of Orleans. Rogers, 
J. 


W. S. Benedict for relator and appellee. 
J. C. Egan for defendant and appellant. 





W. S. Benedict, for the relator : 

No discretion is vested in the Treasurer when he has funds sufficient to 
pay warrants presented. 18 An. 19; 21 An. 352. 

The court cannot prescribe rules fer the Treasurer. 24 An. 16. 

12 
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Where proof is shown that funds are on hand the writ must issue. 27 
An. 167. — 

The writ is directed to public officers “ to compel them to fulfill any of 
the duties attached to their office, or which may be legally required 
of them.” C. P. Art. 134. ; 


The opinion of the court was delivered by 

Wart, J. The relator, alleging himself to be the holder and owner of 
certain warrants drawn against the general fund, amounting to $1823 61, 
distributed as follows: 1874, $375; 1875, $512 50; 1876, $936 11; which 
he avers he presented for payment and met with refusal, although there 
was money to the credit of the fund against which they were drawn, 
asked a mandamus to compe! their payment. Other persons holding war- 
rants intervened and claimed like relief, some praying that they be paid 
by preference in consideration of a claimed priority of demand. The 
lower court made the mandamus peremptory as to to the relator and 
one of the intervenors, and discountenanced the proceedings of the 
others. The State intervened and appealed ; the relator asks an amend- 
ment of the judgment rejecting the claim of the intervenor. The in- 
tervenor asked no mandamus; his proceedirg was in all respects similar 
to those upon which we ruled adversely in the case of the State ex rel. 
Houston vs. the Treasurer, decided last year, and not reported. Opinion 
Book 51, page 32. The proof shows that at the time the application for 
payment was made there was to the general fund a credit for the yéar 
1874, of $978 64; forthe year 1875,$1701 75; forthe year 1876, $2817 34. 
The proof also is that while these amounts would pay the warrants of 
relator, they are wholly insufficient to pay the outstanding warrants 
against the fund, and, in fact, entirely inadequate to pay outstanding 
warrants which were on file at the Treasurer’s office awaiting payment 
for more than two years before this proceeding was commenced. 

Under this state of fact we are clear that the judgment below was 
erroneous. The elementary doctrine is that mandamus issues only to 
enforce the performance of a ministerial duty in a case like the one now 
before us, and we cannot imagine how there can be such a duty claimed 
as resting on the Treasurer, by which he can be compelled to pay some- 
thing with nothing, or what is tantamount to it, pay one hundred dollars 
of debt with one dollar of money. The only theory upon which the 
plaintiff can possibly obtain relief is that he is entitled to priority of 
payment, and such a pretension was presented below, and is pressed 
upon our attention. It is predicated on the following grounds: 

First. That the warrants held by the relator being for the salaries 
of constitutional officers, he was, as it were, preferred. 

Second. That being the first to initiate the proceedings by manda- 
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mus, he is consequently entitled to priority. The first Wew prevailed 
in the court below ; but it did so, we think, improperly. Even conceding, 
for the purpose of the case only, the correctness of the rule, because 
the proof makes it clear that there were on file in the Treasurer’s office 
a large amount of warrants issued to constitutional officers, which were 
filed for the purpose of being paid when funds came in to meet them— 
to give the relief asked would violate the rule of priority which is in- 
voked, and enable the relator to take the whole sum for his warrants, 
when other warrants of equal dignity were on file and awaiting pay- 
ment. We expressly negatived the theory in the case already referred 


- to that where money was to the credit of the general fund one creditor 


of the fund could by the institution of mandamus proceedings obtain 
a preference over others. Of course, if there be money enough to pay 
one claimant, and two demand payment from the Treasurer, he cannot 
pay both; the duty does not exist to pay both ; yet the making the man- 
damus peremptory to pay one would be a recognition of the existence 
of the duty, for it could only issue to enforce a pre-existing and minis- 
terial duty. Of course we are not called upon to say what is the Treas- 
urer’s duty under the circumstances. When a case is presented 
requiring our opinion, it will be time enough to express it. 

The judgment is reversed, and the writ of mandamus refused at 
cost of the relator. 

Rehearing refused. 


No. 5818. 


Jason T. Drsoiy vs. tna Lire-InsurANcE CoMPANY OF HarTFORD, Con- 
NEcTIcUT. Mrs. Nancy LotsPpreicH, INTERVENOR. 


An agent of a life-insurance company is without authority, by giving an antedated receipt for 
premium, to revive a policy which was forfeited for the non-payment of the premium 
as stated in the contract: 

Held, that the facts of this case did not justify holding the defendant under an agreement to 
revive an old, or issue a new policy upon the insured proving to be a good risk after satis- 
factory examination. 

Where there is a passive violation of a contract default is necessary. 


| eon from the Fifth District Court, parish of Orleans. Cullom, J. 


H. N. Ogden and John H. Iisley for plaintiff and appellee. 
Singleton & Browne for defendant and appellant. 
D.C. & L. L. Labatt for intervenor and appellant. 





Singleton & Browne, for defendant and appellant, contended : 
It is fully established by the evidence in the record, that the policy 
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issued by defendant in 1860, on the life of Lotspeich, had lapsed 
and become forfeited; and that the terms and conditions upon 
which defendant, in 1869, agreed to issue a non-participating policy 
to Copes, the assignee of the forfeited policy, were not fulfilled by 
him. Defendant is, therefore, in no manner bound. 


D. C. Labatt, for intervenor, appellant, contended : 

The main issue is, was there or not at the death of Lotspeich a valid 
subsisting contract with the defendant to insure his life? It is ad- 
mitted by defendant that there was a life policy in August, 1860. 
Its forfeiture has not been shown, and in case of doubt, it is not to 
be decreed, as forfeitures are not favored in law. 4 Bigelow, Life 
and Accidents, p. 5; 29 Barb. 557; 25 Barb. 189; 35 N. Y. 131; 25 
Conn. 542; 19 La. 214; 6 Wall. 129. Furthermore, it is shown that 
an agreement to revive the policy was made with defendant and is 
binding upon it. 

The judgment appealed from is correct so far as it decides that defend- 
ant is liable for the amount of the policy ; but it should have been 
in favor of intervenor, and not of plaintiff. 12 Smith, 253; 1 Zy- 
briski, 347; 1 Big. 315; 41 Miss. 538; 20 Beaver, 389; 3 Big. 559, 
702 ; 4 Bigelow, 135, 572 ; 3 Kent, 375; 17 N. Y. 427; 1 Phil. 77. 


H. N. Ogden, for plaintiff, appellee, contended : 

A man having insured his life for his own benefit and that of his execu- 
tors, administrators, and assigns, under circumstances entirely 
free from the suspicion of intending to obtain a wager policy, can 
make a valid sale of his rights under that contract for a valuable 
consideration. Such a policy of insurance is a species of property 
salable like any other, and is not necessarily lost to the owner 
when he becomes unable to keep it in existence any longer himself. 
3 Simons, 56; 20 N. Y. 32; 13 N. Y. 31; Bliss on Life Insurance ; 
Bigelow’s Life and Accident Irsurance Rep. p. 365. 

If the policy originally issued by defendant on the life of Lotspeich, and 
assigned to plaintiff, had lapsed, which is conceded only for argu- 
ment’s sake, the evidence shows clearly it was revived by defendant. 


The opinion of the court was delivered by 

Wuirtrt, J. The plaintiff, claiming as assignee of a policy of in- 
surance issued by the defendant company on the life of Benjamin F. 
Lotspeich, for the sum of five thousand dollars, sues to recover the 
amount. The averments are in substance as follows: That Lotspeich 
was insured on the 10th of August, 1860, through the instrumentality of 
J. 8. Copes, then agent of the defendant here, the policy issued number- 
ing 5398. That the first premium was paid in August, 18€0, and that 
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when the second payment became due, in 1861, it was made to the agent 
of the company, J. 8S. Copes, communications then being interrupted with 
the company ; that as soon as they were re-opend, in June, 1862, the 
agent of the company notified it of the payment which, under frivolous 
pretexts, it declined to recognize ; that the policy having been assigned 
to petitioner, he continued to pay the premiums regularly as they fell 
due, to J.S. Copes, agent, who regularly remitted or tendered them to 
the company; that in 1869 Copes visited the home office of the com- 
pany, and it was agreed that the company would recognize the risk, 
provided a certain sum was paid for past-due premiums, and provided 
the insured was still living and in reasonably good health ; that Copes, 
as petitioner’s agent, traced up the insured, found him living in the 
State of Kentucky in good health, had him examined by a competent 
physician ; that he transmitted this examination to the company, and 
tendered the agreed-on sum, which was refused; that petitioner did , 
every thing necessary to carry out his portion of the contract up to the 
time of the death of Lotspeich, in 1872; made the requisite proof of 
death, and was refused payment. The defendant answered by admit- 
ting the issuance of the policy and the payment of the first premium ; 
averred that when the second premium was paid to the agent, in 1861, 
he was without any authority to receive, the agency having been revoked 
by the war, which was then flagrant ; that when the agent informed 
them of the receipt of the premium they notified him of his want of 
authority, and instructed him to return the premium ; that despite this 
fact, he, in 1862, after the revocation of his authority, pretended to re- 
ceive for account of the company another payment; that in 1869, in 
order that no imputation of bad faith might rest on it, the corporation 
agreed to reinstate the policy, if upon proper examination the insured 
was found to be a good risk, on the payment of all premiums due with 
interest from the date they became due, which was declined ; that then 
an agreement was formed by which, on the payment of a designated 
sum and an annual premium, a new non-participating policy was to be 
used in lieu of the lapsed and participating one, on condition that the 
insured proved to be a good risk after suitable examination ; that not 
finding the risk satisfactory, it was not taken. 

The intervenor is the widow of Lotspeich, and the tutor of her 
minor children, the issue of her marriage with him. Her claim is, 
first, that Lotspeich had no authority to assign the policy ; second, that 
neither the first nor second assignee had any insurable interest on the 
life of her husband. She joins the plaintiff in seeking to enforce the 
policy, and seeks recognition as owner of its proceeds. We will deter- 
mine first the liability of the defendant, and if we find a liability, will 
pass on the controversy between the plaintiff and intervenor. 
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It is difficult to analyze the pleadings so as to state precisely the 
issues presented, whether the claim is under the original policy, or upon 
that policy revived by the agreement of 1869, or on a new policy agreed 
to be issued in 1869. The claim is of necessity based upon one of the 
three. We understand the brief of the plaintiff's counsel to rest his 
case on the question of a contract of revival in 1869; but we do not 
take this as an admission that no right existed in the plaintiff in 1869, 
prior to the revival. For this reason, and because we think that the 
burden of proof largely depends on whether any rights existed in 1869, 
we will examine the case in its threefold aspect. 

The original policy was issued in 1860, the premium was payable 
on the 10th of August, 1861-62, ete. By the terms of the policy the 
premium was payable at the home office, and the receipt of the com- 
pany was rendered necessary. The receipt of 1861, as also that of 
1862, is signed only by Copes, agent, and on its face it states that the 
agent was notin possession of the company’s receipt, which was the 
prerequisite evidence of the right of the agent to receive. Even were 
this not the case, when the payment of 1861 is claimed to have been 
made the war was flagrant, and the agency had ceased to exist. N. Y. L. 
Insurance Company vs. Starham, 93 U. S. 24. Were we even to hold 
that the agent’s authority continued despite the war,the position of 
plaintiff would not be improved; the receipt of the premium in 1861 
was communicated to the company, according to plaintiff's own plead- 
ings, in June, 1862, and the uncontradicted testimony is that the com- 
pany at once notified him that they considered the agency revoked, and 
declined to be bound by his acts. Despite this fact, the receipt was given 
for the premium, as per the receipt of the agent on the 10th of August, 
1862, after the express revocation of the agency. There is another 
view equally fatal. The first receipt, that of 1861, signed by J. S. Copes, 
agent, purports to have received the premium from B. F, Lotspeich on 
the 10th of August, 1861. Now, on the policy is an assignment made on 
the 22d August, 1861, by the assured Lotspeich to the firm of Copes & 
Phelps, composed, as the record establishes, of J. S. Copes and H. J. 
Phelps. Copes testifies that the transfer was made on the 22d August, 
1861, and his testimony is in accordance with the date of the written as- 
signment; he also pointedly says that at the time of the transfer the 
premium had not been paid by Lotspeich ; in this he contradicts the 
written receipt signed by himself, which is dated the 10th of August. 
His testimony as to the premium not having been paid when the policy 
was transferred is given with great particularity, and was pertinent. 
Now, if his testimony be correct, the policy had lapsed when the pre- 
mium was paid or received by him. The premium was due on the 10th 
of August, the transfer was on the 22d August; if paid after that date, 
the receipt, which is dated the 10th, must have been antedated. 
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That an agent of an insurance company cannot become the trans- 
feree of a lapsed and forfeited policy against the company he represents 
himself, accept the assignment as agent, and then recover the policy by 
an antedated receipt for the premium, is self-evident. The same diffi- 
culty in, if it were possible, a more pronounced form, exists as to the 
assignment under which the plaintiff holds. It bears date the 4th 
January, 1862, and the receipt for premium the 10th of August, 1862. 
Now the consideration of the transfer, as testified to by the plaintiff, 
was remuneration for his services rendered the partnership while the 
partners were absent during the war, an absence which commenced 
after the date of the assignment. Copes himself swears that the assign- 
ment to Diboll, his son-in-law, was made in consideration of the atten- 
tion given by him to the business of Copes & Phelps during the ab- . 
sence of the partners. “ Until after the close of the war and the return 
of those partners.” Now if this be true, both the assignment to the 
plaintiff and the receipt of premium from him must have been ante- 
dated by several years. The only escape would be to disregard as 
erroneous, or given through mistake, the testimony of the plaintiff, as 
also that of Copes, and to adhere to the dates found in the writings. 
But if we did this, the consequence would be the inference that the 
transfer was without consideration, in other words, unreal, and there- 
fore that Copes, acting for Copes & Phelps, transferred to plaintiff with- 
out consideration, then gave, as agent of the company, although his 
agency had been revoked, his approval to the transfer, and subsequently 
to the transfer gave a receipt for the premium as agent. Under this 
state of things, we think the clause under the original policy was evi- 
dently forfeited, unless revived by subsequent agreement, and that as 
the new agreement was a new contract, the burden was on the plaintiff 
to prove it. Without reference to the proof that the original contract 
once existed, the testimony as to the revival is substantially as follows : 

The president of the company testifies that upon representations 
made by Copes that the payments had been made in good faith, with- 
out knowing who was the assignee, he offered to revive the policy, con- 
ditioned on the payment of the arreared premiums, with interest, then 
amounting to over a thousand dollars, the party to be re-examined and 
accepted as a satisfactory risk ; that the proposition was not accepted. 
That thereupon, at the solicitations of Copes, they agreed to issue a 
new non-participating policy for $5000, Copes to pay $192 for arrearages, 
instead of the sum above mentioned, the party to be examined and 
shown to be a good risk. The witness is supported by a written memo- 
randum of the terms of the agreement made at the time, and is cor- 
roborated by the testimony of an employee of the company who was 
present at the agreement, and swears that he made the computation for 
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the rate of the new policy thus proposed. True, Copes contradicts this: 
testimony, and insists that the old policy was to be reinstated, but 
while in some points he is positive, in others he is hesitating and uncer- 
tain. When pressed to say whether the contract was one for a new 
policy or the old contract revived, he says: “I think my recollection is 
that the old policy was to be reinstated ; I don’t think it was particu- 
larly settled which was to be done; but the old policy was to be rein- 
stated or its equivalent.” His letter, written ut the time, we think,,. 
conclusively shows that the agreement was to issue a new policy. The 
letter is as follows : 


“U.S. Hotel, 19th June, 1869. 
“T, O. Enders, Esq, 


“Secretary, &c., Aitna Life Ins, Co.: 


“Dear Sir—I omitted to say that, as the assignment of the old 
policy by Mr. Lotspeich was to a mercantile firm, Copes & Phelps, not 
in existerice since the war, I shall be obliged to you if you will make out. 
the new one directly tome. Mr. Phelps has no interest in it.” 

‘** With great respect, 
“ Yours truly, 
* (Signed) J. 8S. COPES.” 

*P.S.—I will return you the old policy; of course, on receipt of the 
new one. 

“JOSEPH 8S. COPES.” 

The fact is, the conviction left on our minds by the testimony is. 
that the company was willing to reinstate the policy upon a re-examina- 
tion, and payment of arreared premiums; that this was declined, on ac- 
count of the large sum to be disbursed, and an agreement was entered 
upon by which the insurance was to be revived and continued upon the 
non-participating plan. We say revived and continued, for our under- 
standing of the proof is that the premium in the new policy was not to 
be charged for as if the policy was newly and for the first time issued, 
but as if originally issued at the date of the first plicy on the non- 
‘participating plan. This explains the letter of the secretary in which 
the words revive and continue the insurance are used, reconciles it with 
the letter of Copes, and harmonizes with the proof in the record. The 
‘claim of plaintiff cannot be successful on the original policy, nor on the 
agreement to revive the original policy, for none such was made. If 
‘successful at all, it depends on an agreement to revive and continue the 
risk by the issuing a new policy. The testimony of Copes is that the 
. agreement was predicated upon the assured being alive and in reason- 
ably good health ; that of the officers of the company is that it was 
upon the condition he was alive and would be considered a good risk, 
after satisfactory examination by a competent medical examiner. The 
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burden of proof was on the plaintiff. For this reason, and because of 
impressions resulting from an examination of the whole of the testi- 
mony, as also because we think the proof is that medical examinations 
are shown to be required by all companies, before either reviving an old 
and lapsed or issuing a new policy, we think the agreement, as stated 
by the officers of the company, was the one entered into. The differ- 
ence, however, is not very wide between a condition of reasonable good 
health and a good risk. The plaintiff, or rather his agent, Copes, must 
have understood that the reasonable good health was to be shown by a 
medical examination, because he proceeded at once to have the person 
examined by a physician, not an examiner of the company, transmitting 
his certificate as the evidence of compliance with the condition upon 
which the new policy was to issue. The proof is that shortly after the 
agreement, the agent of plaintiff, J. S. Copes, forwarded to the com- 
pany his draft on a firm of which he was a member for the amount 
agreed to be paid to obtain the new policy. That he was replied to, that 
the draft would not be used until the party was shown to be in good 
health, “as such was the understanding ;” the letter concluding by say- 
ing: “I will not send on your draft for collectign, but, as I have stated, 
wait further advices, when, if satisfactory, your wishes about the policy 
shall be complied with.” That Copes then had the person to be insured 
examined, and transmitted the certificate of examination to the com- 
pany, who not being satisfied with it declined to issue the policy, and 
returned the draft. We think the company was authorized to decline 
the risk upon the showing made by the certificate, Ist, because the cer-. 
tificate was not made on the blank used by the defendant company for 
the purpose of examining those whom it was to insure; 2d, because the 
answers made by the examiner were not explicit and full; 3d, because 
one of them declared the person not to be a first, but a second class 
risk ; fourth, because, although the examiner was asked by one of the 
questions to state whether he recommended the risk, he did not answer 
the question, thereby giving rise to the legitimate inference that as he had 
classified the risk as second-class he declined to recommend it. There 
is testimony showing that insurance companies do not usually regard 
the classification of risks by medical men into first, second, and third 
class, but that they more particularly regard the recommendation of 
the physician as to the advisability of the risk. The agent of the de- 
fendant says that it is the rule to decline risks classified as second-class, 
and that this was the invariable rule for the conduct of its business 
during the time Copes was the agent. Even if this were disregarded, 
the very witnesses who swear to the little importance of the classifica- 
tion of risks into classes say that the important consideration is the 
recommendation of the examiner that the risk be or be not taken. 
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The examination was certified to on the 30th January; 1870. Now, it 
must have been transmitted to the company between the day it was 
made and the 12th of February, 1870, when it is shown the draft was 
returned to Copes. Lotspeich died on January 25th, 1872, and although 
nearly two years thus elapsed between the refusal of the company to 
issue the new policy, on account of the unsatisfactory nature of the 
proof, and the death, no putting in default, no tender of the necessary 
proof, nay, not even complaint on the part of the plaintiff isshown. So 
far as the record discloses, the first intimation that the issue of the 
policy was considered to have been wrongfully refused was conveyed 
after the death of the person upon whose life it was to have evidenced a 
risk. To say now upon parol evidence that the person was in good 
health, and hence a good risk, would be making a contract for the 
parties, aud substituting our will for theirs. For look as wemay at 
the contract to issue the new policy upon a condition, it can only be 
considered as an obligation to do. If, in violation of the contract, the 
thing agreed on was not done, then a specific performance could be in- 
-voked, where the performance was possible, which is clearly not the 
case here, as the party upon whose life the policy was to be issued is 
dead, and the satisfactory examination which was the condition is no 
longer possible. Then the plaintiff's remedy is an action in damages 
for non-compliance; to that default was a prerequisite, the refusal to 
issue the policy upon the insufficient certificate having been not only 
not an active but no violation of the agreement. These views dispose 
likewise of the intervenor’s claim against the defendant, and render 
unnecessary an examination of the issues between the plaintiff and 
intervenor. 

The judgment below is reversed, and judgment be and the same is 
hereby rendered in favor of the defendant and against the plaintiff and 
intervenor, with costs in both courts. 

Rehearing refused. 
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No. 7678. 


Saran E. VANCE ET AL. vs. SARAH E. Vance, Executrix. G. W. SEnN- 


TELL & Co., INTERVENORS. 


From the moment of his second marriage, the natural tutor owes to his minor children the 
reuts and revenues accruing on their share of the community property held and adminis- 
tered by him. If the tutor has mingled the minor's property with his own and used it in 
his own interest, he is responsible for the rent, or hire of the property during his posses- 
sion, and five per cent per annum interest on each year’s amount of such rent or hire. 

The tutor is liable for the money of the minors received by him and legal interest from the 
day of its receipt, but not for compound interest. 

This court cannot amend a judgment, as between the appellees. 
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The judgment against a succession cannot be amended by this court so as to increase its 
amount, except contradictorily with the legal representative of the succession. 

Article 123 of the constitution of this State invalidating as to third persons, after January 
1st, 1870, all mortgages not recorded, is not in conflict with article 10 of the Constitution 
of the United States which forbids the passage of any law impairing the obligation of 
contracts. 


ree from the Parish Court of Bossier. Fort, J. 


T. T. & A. D. Land for plaintiff and appellee. 
J. A. Snider for succession of Vance. 
J. D. Watkins and Looney & Elstner for intervenors, appellants. 





T. T. & A. D. Land, for plaintiffs, contended : 

First—We therefore affirm the true legal doctrine to be, that a tutor 
has no right, power, or authority to retain the movable effects and 
to cultivate a plantation, the property of his ward, without the ad- 
vice of a family meeting and the authorization of the judge. This 
is the only doctrine that will carry out the spirit and policy of the 
law for the protection and preservation of the property and the 
revenues of minors. It was so ‘held in the case of Boisseau & Ford 
vs. William Marks, Tutor, decided in 1875, but not reported. And if 
the tutor fails to do this, he will be responsible for whatever he 
could have rented or hired the minor’s property for. C. C. 327, 328, 
ete.; 3 A. 611. 

Second—That the legal tacit mortgage in favor of minors which existed 
prior to the constitution of 1868 was not affected by a failure to 
record it before January 1st, 1870. That article 123 of that consti- 
tution requiring such recordation divested vested rights, impaired 
the obligation of contracts, and th: refore was in conflict with 
article 10 of the Constitution of the United States. 6 N.S. 585; 
3 L. 337; 4 L. 407; do. 94; 8 Wheaton, 1. 

Third—Homologated accounts of a tutor are merely provisional, They 
are not conclusive against the minor. C. C. 356; 13 A. 464; 29 
A. 722. 

Fourth—A tutor cannot expend more than or contract debts exceeding 
the minor’s revenues, without judicial sanction. See 28 A. 898; 14 
A. 760 ; 12 A. 674; 11 A. 667; 4 A. 88; 3 A. 325; Civil Code, art. 350. 

Fifth—The tutor cannot claim commission on the gross revenues of the 
minor. See 9 A. 505; 12 A. 334; 1 Hennen’s Digest, page 921, 
No. 9. 

Sixth—The tutor owes legal interest on the revenues of the minor which 
he fails to invest, when they exceed five hundred dollars. See C. C, 
art. 347; 3A.611; 5A. 189; 5A. 214; 44.214; 14 A, 764; 11 A. 523; 

10 A. 288; 4 R. 290. 
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Seventh—The tutor cannot encroach upon the capital to pay expenses, 
exceeding the minor’s revenues, without judicial sanction. See C. 
C. art. 350. 


J. D. Watkins, for intervenors, contended : 

First—That the demand by the former ward of a tutor for the proceeds 
of the crops produced by the tutor on the plantation of the ward 
estops the latter from urging that the tutor was without authority 
to buy supplies and hire labor to make the crops. 

Second—That article 123 of the constitution of this State is not in con- 
flict with the Constitution of the United States. 20 A. 533; 26 A. 
584 ; 11 Peters, 420, 539; 1 Baldwin, 69; 8 Howard, 163; 1 Howard, 
315; 1 McAll, 513 ; 9 Howard, 407; 13 Peters, 312; 22 A. 278; 24 A. 
25. 

Third—Homologated accounts of a tutor have the force of judgments, 
and can only be attacked by a direct action. 

Fourth—When a constitutional provision has received a settled judicial 
construction, and is afterward incorporated into a new constitution, 
courts will feel bound to adhere to that construction. (1874 Exp. 
Roundtree ; 51 Ala. 42; 30 Mich. 201; 48 Ala. 540; 14; Fla. 587). 

Fifth—Upon a question of doubt as to the constitutionality of a statute 
it is the duty of the courts to sustain the statute. 62 Ill. 268; 5 
W. Va. 22 and 85; 44 Ia. 529; 41 Cal. 147; 66 Pa. 164. 


The opinion of the court was delivered by 

Spencer, J. This is a suit for settl»ment of a tutorship. Mary E. 
Gilmer, wife of S. W. Vance, died October 15th, 1859, leaving two chil- 
dren, viz.: James B. G. Vance and plaintiff Sarah E. Vance, issne of 
her marriage with S. W. Vance, who was duly qualified as their natural 
tutor. The deceased wife left a large separate estate, which was at her 
death inventoried at the sum of $106,776 07. It consisted of planta- 
tions, slaves, mules, farming utensils, etc. The community property 
between her and her husband was inventoried at $53,323 33, so that 
the estate of said minors amounted to $133,437 23. S. W. Vance re- 
married in 1860, and thereby ceased to be usufructuary of the commu- 
nity property. He died in 1877. These minors also inherited considerable 
property and money from their grandfather, P. R. Gilmer, in the year 
1861. 

The property thus inherited from P. R. Gilmer, besides a large 
number of slaves, consisted of about $30,009 in stocks, bonds, and 
notes given by purchasers of the property of the estate. 

They also inherited, about 1863, a considerable estate from their 
great uncle, George E. Gilmer. 
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The father and tutor took possession of all these estates, and seems 
to have administered them at his pleasure and without advice or au- 
thority of court, and in his own interest. 

In 1864 James B. G. Vance died, being still in minority, leaving as 
his heirs his sister of the full-blood (plaintiff herein) and his father, 
S. W. Vance, and a brother and sister of the half-blood. His estate, to 
the extent of one half, devolved, therefore, to the plaintiff. In 1865 the 
lands, slaves, and movables owned in common by plaintiff and her 
deceased brother were partitioned between her and the other heirs of 
her said deceased brother. In this partition, besides a large amount of 
personal property, she received two plantations, the Buck-Hall and 
Plaindealing, with their slaves, ete. Being still a minor, plaintiff’s prop- 
erty continued in the custody and control of her father up to her 
emancipation in January, 1877. ; 

It is shown that at the death of plaintiff's mother there was on 
hand a large crop of cotton, which realized over $17,000, which sufficed 
to pay all community debt, leaving a balance over of $2757 92. Itis 
shown that the tutor received large sums of money and notes from the 
estates of P. R. Gilmer and G. E. Gilmer. In addition, he received the 
entire fruits and revenues of the plantations and slaves of the minors 
from 1860 up to the liberation of the slaves in 1865. It is shown that 
from the crops grown during the years of the war S. W. Vance, the 
tutor, realized large sums of money, and had in gold and lawful cur- 
rency at its close over $75,000, as the result of sales of said crops. 


If we charge him for the rent and hire of this property from 1860 
to 1865, the amount could not be fixed at less than six thousand per 
annum. It is shown that after the war, say from 1865 to 1877, the Buck- 
Hall plantation would have commanded a rental of from four to five 
thousand dollars per annum, and other lands of the minor a rental of 
six te eight hundred dollars per annum. 

S. W. Vance, during his administration as tutor, rendered at times, 
after the war, what he called annual accounts. He rendered eight of 
them, resulting in a balance against the minor of some $5000. In other 
words, he not only absorbed the entire annual revenues of the large 
estates of the minors, but all of the large sums of money and other 
assets which came to his hands during a period of about seventeen 
years, and claims a debt of about $5000 in excess. These estates were 
wholly free from debt when he took them. They were large and very 
productive, and immense sums were realized by him out of their produc- 
tions. He received from other sources large amounts for account of 
his wards. These facts utterly discredit his accounts, except so far as 
they show charges against himself. 
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The judge a quo, after what seems a patient and careful examina- 
tion, rendered a judgment for plaintiff for something over $75,000. 

We think that the facts in this record bear him out fully in this 
conclusion. Whether we adopt one or the other of the methods sug- 
gested for the calculation, the result will be reached. As the tutor 
mingled the administration of the minor’s estates with his own, and 
manifestly cultivated and used them in his own interest, so that no fair 
statement of the matter can be made, the proper mode of calculation is 
to charge him with rent and hire of the lands, slaves, and movables, 
and to charge him at the end of each year with interest at five per 
cent on the amount of that year’s rents; also to charge him up with 
the various sums received from other sources, and five per cent interest 
thereon perannum. This has been substantially the process adopted 
by the judge a quo. We think, however, that he should not have 
allowed or directed the compounding annually of the interest, as he has 
done in his judgment. We know no law that justifies such a judgment. 
_ The law requires the tutor to invest, under authority of the coutt, all 
amounts in his hands when, and as often as, they reach the sum of 
$500 ; but it does not say that in default he shall pay compound 
interest. 

Plaintiff has filed in this court a prayer.for the amendment of the 
judgment, by increasing its amount. But the position of parties before 
us precludes such action. The defendant, the executrix of the estate of 
8S. W. Vance, has not appealed; nor did the plaintiff. They are both 
appellees, and it is well settled that this court cannot amend or reverse 
judgments as between appellees. 

The intervenors are appellants, as are other creditors of the estate 
of Vance. We can, on their demand, reduce plaintiff's judgment against 
the estate of her tutor, but we cannot increase it, except contradictorily 
with the executor. 

The only remaining issue is as to the existence and effect of the 
legal mortgage claimed by plaintiff on the real property of her tutor. 
The fact is that no registry of plaintiff's mortgage was ever made, as 
required by the 123d article of the constitution of 1868, and the legisla- 
tion thereunder. 

Intervenors, therefore, contend that her mortgage perempted and 
ceased to have effect as to them from and after the Ist January, 1870. 

Plaintiff, to avoid this defense, alleges that article 123, aforesaid, so 
far as it applies to pre-existent legal mortgages, is in conflict with the 
10th article of the Constitution of the United States, in this, that it im- 
pairs the obligation of contracts. The language of article 123, so far as 
pertinent is as follows: “The tacit mortgages and privileges now existing 
in this State shall cease to have effect against third persons after the 
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1st January, 1870, unless duly recorded. The General Assembly shall 
provide by law for the fegistration of all mortgages and privileges.” 

The Legislature did provide for such registry by act of 1869, p. 114. 
The argument is that the mortgage forms a part of the obligation of a 
contract, and that the State cannot, therefore, impair or abolish it. 
“ Sabatier et al. vs. Their Creditors,” 6 N. 8. 585. Waiving the question 
(which is certainly a debatable one) whether or not the obligations and 
mortgages existing against the natural tutor in favor of his ward arise 
or spring from contracts, we think the plaintiff's argument untenable in 
that it assumes that the article 123 destroyed or impaired plaintiff's 
mortgage obligation, in the sense of the Constitution of the United 
States. Had that article simply declared the abolition and extinction 
eo instanti of all tacit mortgages, there would have been the case pre- 
sented by plaintiffs argument. But it did nothing of the sort. It fixed 
a future day, reasonably distant, and declared that such mortgages 
would perempt, prescribe, or cease to exist as to third persons, unless 
recorded by that date. It is in its nature a statute of limitations. 
The right of the State to prescribe the time within which existing 
rights shall be prosecuted, and the means by, and conditions on, which 
they may be continued in force, is, we think, undoubted. Otherwise, 
where no term of prescription exists at the inception of a contract, it 
would continue in perpetuity, and all laws fixing a limitation upon it 
would be abortive. Now, it is elementary that the State may establish, 
alter, lengthen, or shorten the period of prescription of existing rights, 
provided that a reasonable time be given in future for complying with 
the statute. See Cooley’s Con. Lim. p. 376 ; Story on Const. 236, sec. 1385. 

The interpretation of article 123 as perempting, quoad third persons, 
all tacit mortgages not recorded by 1st January, 1870, has become in 
this State a rule of property, and even if wrong in principle, we would 
hesitate long before we would precipitate the property interests of this 
State into the vortex of litigation and uncertainty which the main- 
tenance of plaintiff's proposition would engender. See 27 A. 392; 26 A. 
584; 24 A. 25; 20 A. 278. 

We hold, therefore, that the judgment appealed from is erroneous 
in so far as it recognizes a legal or tacit mortgage in favor of plaintiff. 
Her claim has no other rank than that of an ordinary creditor of 8S. W. 
Vance. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from, in so far as it directs the compounding of interest, and 
in so far as it recognizes a legal mortgage in favor of plaintiff, is 
annulled and avoided; that in all other respects said judgment is 
affirmed. The costs of appeal to be paid by appellees, and those below 
by the succession of S. W. Vance. 
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No. 7720. 


Mary E. Doo.tey anp HusBanp vs. JOHN GIBSON ET AL. 
Possession nomine proprio is of the essence of the possessory action. 


PPEAL from the Tenth Judicial District Court, parish of Caddo, 
Boarman, J. 
J. S. Hargrave for defendants and appellants. 
Looney & Elstner for plaintiffs and appellees. 


J. S. Hargrave, for defendants and appellants, contended : 


The plaintiffs have themselves shown that they are the tenants of de- 
fendants, and therefore are not entitled to the possessory action 


against them. ‘ 


Looney & Elstner, for plaintiffs and appellees, contended : 

The plaintiffs have proved clearly that they are the owners of the prop- 
erty for the possession of which they are suing, and that they have 
been illegally dispossssed within the present year. No argument 
is necessary to show that the decree of the lower court is correct. 


The opinion of the court was delivered by 


Wuitr, J. This isa possessory action. The record is very imperfect, 
not only because the case seems to have been not over well made out 
below, but also because some of the documentary evidence offered is not 
in the transcript. However, as the ométted documents were apparently 
offered by the appellants, and our conclusion does not in any way 
depend upon the proof which could result from them, we will not ex 
mero motu dismiss the appeal, which has not been formally asked by 
the appellees. 

We think the judgment below erroneous, because the plaintiff in 
her own testimony admits that after the possession of defendant she 
occupied the property by defendant’s consent, as an occupant or tenant 
at will, thereby cutting herself off from the possessory, whatever may be 
her rights to a petitory action. Whatever may have been the nature of 
her possession previous to her moving into the property with the con- 
sent of the defendant, the recognition which the asking for the consent 
and the action under it imported was obviously an interruption of her 
possession. During her-possession under the consent of defendant she 
cannot be considered as holding as owner. C. P. 49 et seg. Possession 
nomine proprio is of the essence of the possessory action. Benton vs. 
Roberts, 2 A. 749; Anderson vs. Smith, 4 A. 525. Judgment reversed, 
and plaintiffs’ demand rejected with costs in both courts. 
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No. 7534. 


STATE OF LovISsIANA vs. THoMAS ARATA, 


Whether or not the panel from which were drawn the jurors who tried the defendant was se- 
lected by a quorum of the jury commissioners, is a question of fact of which this court 
has not jurisdiction. 

It is sufficient if the panel of jurors was drawn by two of the three who compose the board 
of jury commissioners, 

A member of the Board of Health who accepts the office of jury commissioner, and qualifies 
as such, thereby ceases to be a member of the Board of Health, and may thereafter per- 
form the duties of a jury commissioner. 


PPEAL from the Superior Criminal Court, parish of Orleans. 
Whitaker, J. 


H. N. Ogden, Attorney-General, for the State. 
H. C. Castellanos and Arthur Gastinel for defendant and appellant. 


No brief filed on the part of the State. 


Henry C. Castellanos and Arthur Gastinel, for the defendant, con- 
tended : 

First—That the question of whether the panel was drawn by a quorum 
of jury commissioners is a pure and exclusive question of law 
which this court has a right to pass on. 14 A. 461; 13 A. 45; 12 A, 
679; 10 A. 271; 4 A. 505; 20 A. 442; 29 A. 824. 

Second—The second point, embodied in our challenge to the array, was 
that one of the jury commissioners, which is an office of profit and 
trust, was discharging at the time, under appointment of the Gov- 
ernor, another office of trust and of profit, to wit: that of member 
of the Board of Health, in violation of the 117th article of our 
State Constitution. 


The opinion of the court was delivered by 

DeBtanc, J. Thomas Arata was indicted and tried for man- 
slaughter, found guilty and sentenced to imprisonment at hard labor 
for the term of five years, and to pay a fine of five dollars and the costs 
of the prosecution. 

He appealed ; his case was submitted without argument, and his 
counsel allowed—to file a brief in his behalf—the delay which he asked, 
That delay has elapsed, and the promised brief has not been filed. 

We have carefully examined the record, and ascertained that Arata’s 
defence is based on two grounds, the first of which is “that the panel 
from which was drawn the jurors called to pass upon his trial, was not 
selected by a quorum of the commissioners ”—this is a question of fact— 
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and the other “that one of the three commissioners was a member of 
the Board of Health, and could not—at the same time—hold two offices 
of profit and trust.” 

Admitting that the regularity of an officer’s appointment can be 
collaterally inquired into—upon which, in this instance, it is useless to 
express any opinion—the second ground, to which alone our jurisdiction 
extends, cannot—for a self-evident reason—avail defendant. That reason 
is that two of the three members who compose the board of jury com- 
missioners, did select the panel, and the statute expressly provides that 
“the acts of two of them shall be as valid and binding as if performed 
by all.” 

Act No. 24 of 1878, sect. 2, p. 281. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed. 


On APPLICATION FOR REHEARING. 


DeEBtanc, J. In the brief which accompanies his application for a 
rehearing of this cause, defendant’s counsel have elaborately discussed 
the two questions raised by them in their challenge to the array of the 
petit jury, the first of which is “that the panel from which was drawn 


the juror called to pass upon his trial, was not selected by a quorum of 
the commissioners.” 


That is—the counsel contend—“a pure and exclusive question 
of law,” and—on this point—we are referred to several decisions, in 
which this court held—in substance and correctly—that, as a necessity, 
it must consider the facts from which arises a question of law. It can 
do so, however, not for the purpose of reviewing, amending or reversing 
the ruling of the judge a quo, as to the existence or non-existence of 
those facts, but to determine whether—when in that judge’s opinion, 
those facts have been either established or disproved, he has properly | 
construed the law applicable to this case. 22 A.9; 23 A. 149; 25 A. 418; 
26 A. 383. 

In this instance, and as to the charge “that the panel was not se- 
lected by a quorum of the commissioners,” what had the judge to 
ascertain? A naked fact, and it was whether the panel had been se- 
lected by less than two of the three commissioners. If this can, in any 
way, be considered as a pure and exclusive question of law, it un- 
doubtedly remains to be discovered what can be a question of facet. 

If—though the panel had been selected bat by one of the commis- 
sioners, or—as in “State vs. Newhouse ”—from a list furnished by one 
who had no authority to prepare it—the judge had held that sucha 
selection was a compliance with the statute, a question of law based on 
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a question of facts would have been presented, and the latter—of which 
alone the judge a quo had jurisdiction—being decided by him, his 
ruling—as to the latter—could have been passed upon by this court. 

If—as we are invited to do—we could legally consider the evidence 
taken to establish the alleged fact that the panel was not selected by a 
quorum of the commissioners, we would have to conclude that two of 
the three commissioners were present at the selection—that, occasionally, 
one went to the yard for a moment, but that—while he was absent—no 
name was drawn from the jury wheel. That was testified to and stands 
uncontradicted. 

The second point urged by counsel is that one of the commissioners, 
when appointed as such, was discharging the duties of another office of 
profit and trust. This point does present a mixed question of facts and 
law. The facts are that—in April 1877—the party referred to was ap- 
pointed as a member of the Board of Health, and—in April 1878—a 
jury commissioner. If those offices be incompatible, said party—by ac- 
cepting that of jury commissioner—ceased to be a member of the Board 
of Health, and—consequently—was not holding or exercising, at the 
same time, in violation of the State constitution, more than one office 
of trust or profit. 

29 A. 826; 2d. Hill, 93. 


Besides, two of the three members who compose the board of jury 
commissioners, did select the panel, and the statute éxpressly provides 
that “the acts of two of them shall be as valid and binding as if per- 
formed by all.” 

The rehearing is refused. 


Davipson B. PENN vs. CrT1zENs’ BANK OF LOUISIANA. 


A lessee is notin the strict sense of the word a third possessor, nor is his right to claim for 
improvements that of a third possessor proper. 

Where property was leased subject to a mortgage the fact that a mortgage creditor exercises 
his legal right of foreclosure does not render him liable to the tenant in damages. 

A fair price is the measure of the lessor’s liability to the lessee for improvements put on the 
leased premises by the lessee which the lessor elects to keep. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 
Henry C. Miller for plaintiff and appellant. 
Armand Pitot & Son for defendants and appellees. 


Henry C. Miller, for plaintiff and appellant, contended : 
The plaintiff is a third person, who expended his money in making 
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valuable improvements to the plantation on which the bank had a 
mortgage previously granted by the owner of the property. The 
plaintiff formed a business connection with the owner and mort- 
gagee, by which he was to furnish the necessary means for the 
production of the crop, and was to have the use of the plantation 
for a term of years, on certain conditions. The bank has kept the 
improvements, in foreclosing its mortgage, and actually denied the 
benefit of them ; hence its liability to pay their value to plaintiff. 
C. C. arts. 508, 3453 ; 23 An. 141 ; 26 An. 587, 366; 16 La, 414 ; 22 An. 
387. 

The principles established by the authorities cited are, that no one can 
enrich himself at the expense of another, and that even a third 
possessor in bad faith is entitled, upon eviction, to the price of his 
improvements, when they have added to the value of the property. 


A. Pitot & Son, for defendants and appellees, contended : 

The plaintiff is a.commission merchant, who made advances to the 
owner of the plantation for the purpose of raising crops upon it. 
The very words of the contract under which the advances were 
made show it clearly. The expenses incurred by him were neces- 
sary for the cultivation of the plantation, and might be secured and 
re-imbursed by the crops ; but he has no right of action for them 


against defendant. The improvements made upon the property 
became immovable by destination, and part of the realty, and de- 
fendant’s mortgage attached to them. C.C. art. 468. 


The opinion of the court was delivered by 

Marr, J. Pierre S. Sanchez was indebted to the Citizens’ Bank ; 
and the debt was secured by mortgage, granted in 1858. Finding him- 
self unable to pay this debt, he made terms with the bank and obtained 
an extension. He gave his three promissory notes, for equal amounts, 
payable 31st January, 1869, 1870, 1871, respectively, aggregating $16,347, 
the amount due 31st January, 1868; and to secure the payment he 
granted a mortgage, in favor of the bank, on the 23d March, 1868, on the 
’ game property, a sugar plantation, situate then in the parish of St. 
Martin, now in the parish of Iberia. 

In September, 1869, plaintiff entered into a contract of partnership 
with Sanchez for the cultivation of this plantation for a term beginning 
first of October, 1869, and ending first of January, 1874. 

By the terms of this contract Sanchez furnished the plantation with 
the buildings, thirty-one arpents of cane, 56 arpents of corn, then 
standing on the place, some cattle, and utensils. 

Plaintiff .paid Sanchez $3000 in cash, and Sanchez obligated him- 
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self to maintain plaintiff in the peaceable possession and enjoyment of 
the premises during the whole term of the partnership. 

Plaintiff was to have the entire control an management of the 
plantation, and of all business connected with it; to furnish all mules, 
teams, wagons, and farming implements necessary for raising the crops; 
to furnish provisions, and advance for the payment of the wages of the 
laborers ; and to provide all the means necessary for working and 
carrying on the plantation. For all amounts disbursed by him he was 
to charge the usual interest and commissions ; and he was to receive 
and sell all the crops, charging the usual commission on sales. 

If he should deem it necessary to erect any new buildings for the 
use of the plantation, during the continuance of the partnership, the 
cost was to be carried to the account of Sanchez, and be borne by him ; 
and Sanchez was not to contract any debt for account of the partner- 
ship. 

After deducting the expenses of working the plantation the residue 
of the proceeds of the crop of each year was to be divided equally 
between plaintiff and Sanchez. 

The mules, cattle, and implements purchased during the partner- 
ship were to be charged to the account of the crops. Such as might 
remain at the termination of the partnership were to be divided in kind, 
or taken by one or the other of the partners at valuation, or sold at 
public auction, as they might agree. 

The property was in a very dilapidated condition; and plaintiff 
spent large sums in repairs and in fitting the plantation for cultivation. 
He put up four double cabins ; built plantation bridges ; repaired the 
machinery and kettles ; furnished a new boiler ; dug ditches and a canal; 
and opened a pond to supply water for the sugar-mill. 

In January, 1871, the Citizens’ Bank, under executory process on 
the mortgage in its favor, seized, and subsequently sold the plantation, 
and became the purchaser at $10,000 cash, the appraised value being 
$13,000. 

Before the sale plaintiff obtained permission of the bank to remove 
the mules, implements, and utensils purchased by him, and used on the 
plantation ; and there was a separate appraisement of the seed-cane in 
the field in mats. 

Shortly after the sale this suit was brought to recover of the bank 
$15,000, of which $3000 were claimed for that amount paid by plaintiff 
to Sanchez under the contract of partnership, which was defeated by 
the seizure and sale by the bank ; $300 for repairs to the kettles and 
machinery ; $1600 for a new boiler; $1000 for four new cabins ; $1500 
for ditching, digging a canal, and opening the pond ; $3500 for 140 acres 
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stubble-cane ; $3600 for twenty-four acres of plant-cane; and $500 for 
new bridges. 

These sums are claimed on the grounds that the works, improve- 
ments, and additions, made and paid for by plaintiff, and the plant and 
stubble cane on the plantation added $12,000 to its value ; that the bank 
proceeded with the seizure and sale in spite of plaintiff’s objections and 
remonstrances, and finally evicted him from the property ; and that the 
bank had the possession, benefit, and advantages of the works, addi- 
tions, and improvements, and of the plant and stubble cane, and is 
therefore liable to plaintiff for the value, $12,000. 

The answer of the bank denies liability to plaintiff ; denies that the 
foreclosure of the mortgage was in spite of plaintiff's objections and 
remonstrances ; and avers that it was with plaintiffs full knowledge, 
and that the sale was made at his suggestion or advice. 

It is also alleged in the answer that the seed-cane put up in mats 
was greatly injured by the cattle in the neighborhood, in consequence 
of plaintiff's failure to keep up his fences; that it was appraised at 
$100, the one half of which defendant agreed to pay to plaintiff; and 
that defendant deposits the amount, $50, in court for the benefit of 
plaintiff. 

Defendant also pleads that all the improvements plaintiff may have 
made on the place, he made as a partner, for his own benefit, and he 
reaped the fruit of his labor and expenses by making the crop, which 
he applied to his own benefit ; and that all the improvements he may 
have made as a partner became immovable by destination, and belong — 
to the place. 

The judgment of the district court rejected the demand of plain- 
tiff, and he appealed. 

We cannot imagine any possible obligation that existed on the part 
of the bank not to enforce its mortgage rights; or to grant longer in- 
dulgence to Sanchez. In December, 1858, when the original mortgage 
was given, the debt was $17,600. In January of 1868, it had been re- 
duced to $16,347. The bank extended the payment; and at the end 
of the three years’ delay, nothing had been paid on account. The mort- 
gage, with the pact de non alienando, deprived Sanchez of the power to 
make any disposition of the property, whether by sale or mortgage, 
or other contract, to the prejudice of the mortgage held by the bank. 
By the contract between plaintiff and Sanchez, the mortgaged property 
was the contribution of Sanchez to the partnership ; and the $3000 cash 
paid by plaintiff must be considered as their estimate of the excess of 
the contribution by Sanchez over that by plaintiff, which consisted of 
the obligations and undertaking on his part, as stipulated in the con- 
tract. This contract was subordinate to the mortgage rights of the 
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bank ; and for any prejudice to his rights under that contract, by reason 
of the exercise of its rights by the bank, plaintiff must look to Sanchez 
alone. 

As to the four cabins, the new buildings put up by plaintiff, the con- 
tract specially provided that they were to be paid for by Sanchez. They 
were to be used by the partnership ; but they were no more the prop- 
erty of the partnership, or of plaintiff, than the plantation was. They 
were the property of Sanchez, just as the plantation was: they were 
immovable by destination : they were part of the realty covered by the 
mortgage ; and plaintiff, by the terms of the contract, must look to 
Sanchez alone for re-imbursement of the cost. 

The stubble-cane was certainly part of the realty. It could not 
have been severed from the soil in which it was growing without 
destroying it ; and it was not susceptible of separate ownership. 

The testimony of the witnesses, especially that of the sworn ap- 
praisers, shows that the value of the seed-cane in mats was $100. The 
appraisers fix the number of acres of cane in mats at fifteen; and they 
say that it was cut from stubble-cane, and was very thin: that if the 
mats had been in good condition the cane would have been worth $40, 
we suppose they mean per acre, but the mats being abandoned to the 
cattle, “they have been damaged to most perfect ruin,” the fence having 
been down even during the grinding season, “ the cattle had full power 
to eat up and damage said mats.” 

If the cane thus put up for seed had been the property of Sanchez, 
the owner of the plantation, it would have been immovable by destina- 
tion. But while it was standing it belonged to the partnership, and 
when it was severed, cut and put in mats, to be planted for the benefit 
of the partnership, it continued to be the property of the partnership. 
The seizure by the bank terminated the partnership; and all the prop- 
erty of the partnership vested, in indiviso, in the individuals composing 
the partnership, subject to the settlement of the partnership debts. If 
Sanchez and plaintiff had joined in this suit they might have received 
the entire value of this seed-cane in mats ; and have subjected it to the 
payment of the partnership debts ; but plaintiff alone cannot stand in 
judgment for the partnership, nor can he demand any single thing 
which belonged to the partnership. The testimony satisfies us that the 
$50, deposited by the bank, the one half of the appraised value of the 
seed-cane, is all that plaintiff could have received under the proof in the 
record, if the half had belonged to him separately ; but we think he 
had no separate right of action to recover the value either of the whole 
or of one half, because the whole belonged to the partnership. 

The new boiler, the ditches, the canal, the pond, the repairs to the 
kettles and machinery, the bridges, were all necessary expenses, without 
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which crops could not have been made and gathered ; and by the terms 
of the contract these expenses were to be charged to the account of the 
crop of the year in which they were incurred. Plaintiff was to advance 
all the money, and to provide “all the means necessary for the working 
and carrying on the plantation,” for which he was to charge the usual 
interest and commissions ; and before any division of the proceeds of 
the crop of each year, “all the expenses which shall be made in each 
year on the said plantation for working and carrying on the same, and 
raising and taking off of the crops,” shall first be “ deducted and re-im- 
bursed.” 

In the nature of things, the ditches, the canal, the pond, the bridges 
in the fields, the repairs to the kettles and machinery, belonged to the 
owner of the soil, and of the kettles and machinery ; and they were not 
susceptible of removal or of separate ownership. The partnership was 
to pay for them, as necessary expenses of the partnership, and to have 
the use of them while the partnership continued ; but as the contract 
made no provision for the payment by Sanchez to the partnership or to 
plaintiff of the cost of these works, the ownership was in Sanchez, ab 
initio, absolutely ; and the partnership lost the precarious right to use 
them by the seizure and sale of the soil from which they were insep- 
arable. 

The new boiler was and is susceptible of separate ownership. It 
might be taken down and removed from the sugarhouse and from the 
plantation. It was to have been paid for by the partnership: it was 
originally movable: it was put upon the plantation for the use of the 
partnership ; it was the property of the partnership. The relations of 
the partnership to it are not different from those of a lessee with respect. 
to movables which he puts on the leased premises for his own use and 
benefit, and which he is at liberty to remove at the termination of the 

lease. 

The mules and other movables paid for by plaintiff, and put on the 
plantation for the use of the partnership, belonged to the partnership ; 
and the contract provided that such of them as remained at the ter- 
mination of the partnership should be divided equally between the 
partners. Plaintiff removed these effects before the sale, by the per- 
mission of the bank ; but he is accountable to the partnership for them, 
and the partnership is accountable to him for their cost. But that 
which orie may do with the consent of all the parties in interest, he 
could not enforce, in every case, as a legal right: and one partner, 
whether the partnership be dissolved or not, cannot sue alone to recover 
the debts or the property of the partnership. 

The boiler belonged to the partnership ; and Sanchez and plaintiff 
might recover it, or its value, as the property of the partnership ; but 
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plaintiff suing alone in his own right could not recover it, because it is 
not his individual property. 

There must have been great error in estimating the value of the 
additions, improvements, repairs, and stubble and seed cane. Some of 
the witnesses say they added $12,000 to the value of the plantation : 
and yet the sworn appraisers fixed the value of the entire property 
at $13,000; and it was adjudicated to the bank, at public sale, for 
$10,000. 

The plaintiff made an unfortunate partnership. Sanchez could not 
comply with his obligation to maintain plaintiff, the administrator of 
the partnership, in the possession and enjoyment of the premises 
during the term of the partnership, because of his pre-existing obliga- 
tions to the bank. The additions, improvements, and repairs would, 
probably, have sufficed for the cultivation of the plantation and the 
taking off of the crops, for the entire term; but the condition of the 
plantation was such that they were all necessary for the making and 
taking off of the crop of the first year, which was not sufficient to re-im- 
burse the outlay. There is no proof, however, of the state of the 
accounts of the partnership nor of the proceeds of the crop. 

The bank made no agreement, came under no obligation, to grant 
indulgence to Sanchez beyond that stipulated in the mortgage of 23d 
March, 1868. One after another the notes for the installments under 
the mortgage matured, and were not paid; and the bank exercised 
simply its leal rights as mortgagee in seizing and selling the mortgaged 
property. On the property was the new boiler and the seed-cane in 
mats, which would have been immovable by destination, and would 
have been covered by the mortgage if they had been placed there by 
the mortgagor, the owner of the svil. They belonged to the partner- 
ship ; and the right of the partnership to sue for and recover their value 
at the date of the seizure by the bank, must be reserved. We would 
remand the case for the purpose of having these values established, if 
the suit had been brought by the partners ; but as the suit was brought 
by one of the partners alone, we can only modify the judgment so that 
it may not be held to conclude plaintiff, one of the partners. 

It is therefore ordered, adjudged, and decreed that the judgment 
of the district court be so amended as to reserve to plaintiff and Pierre 
Sidney Sanchez the right to sue for and recover the value of the new 
boiler, and of the seed-cane in mats on the plantation lately cultivated 
by them in partnership, to be estimated at the date of the seizure of the 
plantation under executory process, at the suit of the Citizens’ Bank 
against Pierre Sidney Sanchez: that with this modification and reserva- 
tion the judgment appealed from be affirmed ; and that the Citizens’ 
Bank, appellee, pay the costs of this appeal. 
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On REHEARING. 


Waitt, J. We granted a rehearing of this cause because we enter- 
tained a doubt as to the correctness of our ruling that the plaintiff was 
not entitled to recover that which might be found due. Upon a re- 
examination we have concluded that our opinion first expressed should 
under the facts of this case be modified. The terms of the partnership, 
the testimony of Sanchez, his approval of the plaintiff's demand, all, we 
now think, will justify the plaintiff in recovering any thing that the 
partnership could recover were it the nominal, as it is the virtual, through 
the plaintiff by the sanction of Sanchez, actor in this litigation. As 
we granted a rehearing without any intimation of the reason by which 
we were impelled, the whole cause has been, both orally and in writing, 
re-argued, and we have re-examined it, without modifying our views, 
except as above indicated. The capital fallacy in the argument is the 
claim of plaintiff that he, or the partnership, for they are one for the 
purposes of this suit, is a third possessor, and entitled to be treated as 
such. The words third possessor have a definite legal signification, and 
are not a synonym for the word lessee. The partnership was a lessee 
of the plantation, and entitled only to the rights of a lessee. What the 
lessee could claim, the plaintiff can, and no more. This court called 
attention, in Talley vs. Alexander, 10 A. 628, to the fundamental dis- 
tinction between the nature and extent of a lessee’s right to claim for 
improvements and that of a third possessor. Considering then the 
right of the plaintiff as that of a lessee, we think, 

Ist. That the money paid for the lease cannot be recovered from 
the defendant, it being in no sense an improvement. ‘True, it was given 
in contemplation of the duration of the lease, but the exercise by the 
bank of its right of mortgage was the doing of a legal act which, if it en- 
tailed damage on plaintiff, was quoad the bank damnum absque injuria. 

2d. As to the cabins, that they, as‘we have previously said, are 
controlled by the terms of the lease. 

3d. As to the seed-cane, while we adhere to our original view as to 
the facts, we think the plaintiff, under the tender made and the admis- 
sion resulting therefrom, entitled to its value; in other words, to the 
fifty dollars deposited and fifty dollars in addition. 

4th. The stubble-cane was in no sense an improvement. 

5th. The pond, ditches, repairs, and bridges, while improvements 
‘in one sense, were not so in the legal meaning of the word. They were 
‘works dune by the lessee for the purposes of the lease. The right to 
recover for them as against the owner is to be measured by the terms 
of the lease, which clearly, we think, do not give it. Now, it will not 
meet the difficulty to say that, although if the lease had lasted the 
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lessee could not at its termination have claimed these items, yet as such 
was not the case, having been made in view of the continuation of the ‘ 
lease, they can be now recovered, or their value, from the bank. The 
bank stands in the place of the owner, its foreclosure having been the j 
exercise of a legal right paramount to the lease. As regards the bank, = 
the rights of plaintiff are to be tested as if the full period of the lease 
had expired. This reasoning answers the erroneous view which the 
case proceeds on, which is, that when one leases a property which is 3 
subject to mortgage, the right is thereby acquired, without the privity f 
of the creditor, of preventing him from enforcing his rights, or claiming : 
damages if he does. . 

6th. The right which we recognized in the partnership to the boiler, 
the plaintiff under the opinion we have above expressed can avail him- 
self of. The difficulty lies in the proof cn the subject. The rule estab- 
lished by C. C. 2726, where the lessee retains, is the payment of a fair 
price. The bank, we think, has by its answer and defense elected to 
keep, but there is nothing in the proof to enable us to fix what was a 
fair price at the date of the sale. There is proof as to the cost, and 
estimates as to the enhanced value of the property. We shall therefore 
be compelled to remand the cause for the ascertainment of the fair 
price of the boiler on the day of the bank’s purchase. 

It is therefore ordered that our former decree be set aside. It is 
now ordered, adjudged, and decreed that the judgment below be 
amended so as to condemn the defendant to pay the sum of one hundred 
dollars, with legal interest from judicial demand; that the right of 
plaintiff to recover a fair price for the boiler put on the property be and 
the same is hereby recognized ; that the case be remanded for the sole 
purpose of fixing the price of the boiler in conformity with the views 
above expressed ; that in all other respects the judgment below be 
affirmed, costs of both courts to be borne by the defendant. 
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R. B. HotiinaswortH ys. Diana SPANIER. 


Where it is affimatively shown that at the time a married woman was authorized by the 
judge to contract her husband was absent, then the presumption obtains that the judge 
knew of the absence, and hence validly authorized. 

With the authority of her husband or the judge a married woman can bind herself for the 
benefit of a person other than her husband. 

The authority given to amarried woman to borrow a sum of money cannot be considered as 
implying the power to contract for usurious interest. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 
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T. F. Bell for plaintiff and appellant. 
Looney & Elstner for detendant and appellee. 


T. F. Bell, for plaintiff and appellant, contended : 


The incapacity of married women to contract is not absolute. When 
anthorized by their husbands or by the judge, they are fully as 
capable as unmarried women or men, and the law makes no differ- 
ence whatever between them and the latter. The laws which limit 
their capacity have for their object the maintenance of the marital 
power on the one hand and the protection of women against the 
abuse of that power on the other. 2 An. 1; 10 An. 433; C. C. 
articles 122, 128. 

The statute of 1855, now articles 126, 127, and 128 C. C., has only the 
effect of changing the rule of evidence and transferring the burden 
of proof on the married woman. 26 An. 401; 29 An. 123; 30 An. 
722, 940. 

The law will presume that the judge, in authorizing the wife to contract 
in the absence of the husband, had the proof before him that the 
husband was absent. “ Omnia presumuntur rite acta.” C.C. art. 
132; 28 An. 233. And the judge need not in his certificate state 
that the husband was absent. 

Defendant herself shows that the loan made to her by plaintiff was not 
used for the benefit of her husband or the community existing 
between them, inasmuch as she say : that she gave it to her son-in- 
law, to be used in his business. As she was authorized to contract, 
and her contract did not inure to her lusband’s benefit, she is clearly 
liable. 

For the same reason, that she was lezally’authorized to contract and 
did contract for the benefit of her husband or the community, she 
could accept any terms of interest that a femme sole could. 

The authorization of the judge did not limit her in that respect. 


Looney & Elstner, for defendant and appellee, contended : 


The loan made to defendant has no validity except such as the order of 
the judge may have given to it, in authorizing her to borrow. 

The absence of the husband should have been made to appear from the 
order of the judge. 

The requisites of the statute of 1855 empowering married women to 
borrow and mortgage their property were not fulfilled. 

Defendant did not borrow and mortgage her property for her own and 
separate benefit, and that was the only thing which she could be 
authorized to do under the law of 1855. 29 An. 123. 
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The opinion of the court was delivered by 

Wuire, J. The decision of this cause involves three questions, two 
of law, one of fact ; they are: 

First. Where the wife during the absence of her husband is au- 
thorized by the judge to contract an obligation, must the absence of the 
husband at the time of the authorization appear on the face of the au- 
thority, and if not, can it be subsequently proved aliunde ? 

Second. Is it competent for a wife not separate in property to bind 
her separate estate or contract an obligation, with the object not of 
benefiting her husband or the community, buta third person? If yes, 
and she be authorized to borrow a given amount, is a contract by which 
she borrows a sum greater than the amount authorized binding, and if 
not, is it also not binding where the sum in excess of the amount 
authorized results from having charged a rate higher than the max- 
imum of conventional interest, and adding this amount to tke principal ? 

Third. What amount, if any, is due on the note sued on? 

1. The power of the wife to contract during the absence of the 
husband depends on the authority of the judge, and where the judge 
has authorized, we incline to think, in the absence of all proof, we would 
be justified, under the rule of omnia rite, in presuming that the judge did 
not act until the absence of the husband was brought to his knowledge, 
such knowledge being a legal prerequisite to his action. Whether this 
be true or not, we think that where the proof is affirmatively made, as 
in this case, that at the time of the authorization of the wife the hus- 
band was absent, then the presumption that the judge knew of the 
absence, and hence validly authorized, undoubtedly obtains. 

2. That a married woman may, with the authority of her husband, 
or in default, by the authority of the judge, legally contract, provided she 
do not bind herself for either debts of the community or those of her 
husband, is no longer a question. Hillings vs. West, 2 A.1; 10 A. 433; 
Calhoun vs. Mechanics’ and Traders’ Bank, 30 A. 775. That the borrow- 
ing by a married woman of a sum of money, and the securing the 
payment of the amount by the mortgage of her separate property, the 
amount of the loan being by her used in establishing a son-in-law in 
business, does not come within the rule inhibiting a wife from binding 

herself or her property for debts of her husband or the community, is 
too obvious to require reasoning. The power of the wife to contract 
depending for its existence on the authority of the husband or the 
judge, we think it follows as an inevitable result that acts beyond the 
scope of the authority are unauthorized acts, and hence not binding. 
It may be true that the power to contract a loan imports power to stip- 
ulate interest, under the maxim omne majus continet in se minus, but 
where the law has put a limit on the rate of conventional interest, we 
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do not think the power to contract for interest can be by implication 
extended to authorize a greater rate than the maximum of conventional 
interest allowed by law. Grant that it be true that the limitation of 
conventional interest may be avoided by adding the interest to the prin- 
cipal, the rule would not hold good ina case where the adding of the 
interest would increase the principal obligation of a married woman 
above the umount authorized; at all events to the extent that the in- 
creased principal resulted from interest in excess of the highest con- 
ventional rate. To hold the converse, would be implying from the 
powers to borrow, authority, not to contract for an accessory and result- 
ing obligation, but to exceed the authority, which would at once render 
imperative the deduction that no authority is necessary. The argument 
that a wife who contracts under authority is sui juris, and that as 
persons sui juris can increase the principal obligation as they please, 
therefore the wife can so do, is fallacious. The wife is only sui juris to 
the extent of the authority. 

Applying these principles, we have the principal of the note $4165 56 
instead of $4517 20. The note matured August 5th, 1872, and bore 
eight per cent interest from maturity. Crediting the payments as they 
were made, we reach the following statement : 

uetietieeeteesesecssetees Kesesceeesessectetsces es Qa 
Paid August 5th, 1872.................... biievendeceesenss 542 00 


Balance due $3,623 56 
Interest on balance from August 5th, 1872, to January 15th, 


Due January 15th, 1873 $3,752 40 
Paid January 15th, 1873 


Balance due...... ETS FOE LOO PN Oe OT Pere $1,252 40 
Interest from January 15th, 1873, to November 18th, 1874.... 184 52 


Due November 18th, 1874 $1,436 92 
Paid November 18th, 1874 


Balance due $436 92 
Interest from November 18th, 1874, to December’ 15th, 1876. 72 52 


Due December 15th, 1876 
Paid December 15th, 1876 


Balance due December 15th, 1876, with eight per cent 
until paid 
In making this computation we have fixed the date of the payments 
in January, 1873, and December, 1876, as having been made on the 15th, 
the exact date not being shown. We have also eliminated the sum 
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allowed by the plaintiff as interest on the $2500 from date of its pay- 
ment to the time of the maturity of the note, thinking it the more correct. 
rule to credit the payment at the time it was made. 

It is therefore ordered that the judgment below be reversed ; and it 
is now ordered that there be judgment in favor of the plaintiff, R. B. j 
Hollingsworth, and against the defendant for three hundred and nine f 
44-100 dollars, with eight per cent interest per annum from December 
15th, 1876, until patd ; five per cent attorney’s fees, as stipulated in the 
act of mortgage ; the whole with recognition of special mortgage on the 
property described in the act of mortgage referred to in plaintiff's peti- 
tion ; costs of both courts to be borne by the defendant. 












No. 7754. 


STATE EX REL. IsIDORE NEWMAN Vs. JUDGE SrixtH District Court. 






The signature of the judge of the lower court, toa decree in which he grants a mandamus 
and perpetuates an injunction, affixed before the expiration of the three days allowed by 
law for a new trial, is premature; and he may on his own motion, any time before the 
lapse of those three days, order a new trial, 

The decree of a court granting a mandamus is a final judgment, but it does not become final 
on its rendition. 














| ececae for writs of mandamus and prohibition. 





Kennard, Howe & Prentiss, Cotton & Levy for relator. 
James McConnell for respondent. 
George S. Lacey, amicus curie. 









Kennard, Howe & Prentiss, Cotton & Levy, for relator, contended : 





At this writing, February 2, 1880, the learned judge of the lower court 
has made no answer. We are therefore entitled to judgment 
without further discussion. State ex rel. Marin vs. Judge Fifth 
District Court, C. P. 843; 28 A. N. R. 
I. Under article 90 of the constitution of 1879, the former rule in re- 
gard to this court having only appellate jurisdiction has been done 
away with, and this court has now the same supervisory control of 
inferior judges and jurisdictions as is exercised by the higher 
courts of England and the other States. This control may be ex- 
ercised by “ * * * prohibition, mandamus * * and ; 
other remedial writs.” High on Extraordinary Remedies, section 
781 ; 20 N. Y. 581; 7 Ala. 459; 4 Ala. 569; 34 Ala. 466; 46 Ala. 384 ; 
18 Mich. 247 ; 19 L. 178. 
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IL. In his action in the premises, Judge Rightor exceeded his legitimate 
powers, quoad the particular matters complained of. The cause of 
mandamus before him was a summary one, and is so declared to be 
by the Cude of Practice, Art, 786. According to this article it is to 
be tried and granted without going through the forms and delays of 
the ordinary action of article 146. By article 841, a simple order to 
show cause is to be granted. By article 843, if the answer to the 
rule is found insufficient, then a peremptory mandate shall issue, 
and if it be not obeyed an order of arrest and an imprisonment 
follow. : 

In such a case the judgment becomes final the moment it is rendered, 
and hence no new trial can be allowed. C. P. 786, 830; 18 A. 113. 

Ill. After a judgment granting a mandamus has been signed, it cannot 
be re-opened to admit an intervenor. C. P. 391; 6 L. 690; 4 A. 544 
and 212; 19 A. 118. 


James McConnell, contra, contended : 

First—That the signing of a decree granting an injunction and a man- 
damus before the lapse of the three days after its rendition does 
not make the decree final, and hence that the judge might at any 
time within those three days grant a new trial, and permit the filing 
of an intervention. 5 A. 402;-C. P. 547; 10 L. 209; 8 L. 80; C. P. 
546 ; 30 A. 63; 24 A. 132; 20 A. 168; 5 N.S. 244; 4A. 564; 6A, 252; 
5 A. 402; 26 A. 119; 23 A. 483. 

Second—A mandamus case must be tried on the merits, on petition and 
answer, or return, such averments of the latter as are not dis- 
proved being taken as true. 5 A. 294; 15 A. 73; 31 A. 205. 

Third—That this court will not, in a proceeding by mandamus and pro- 
hibition, inquire whether the order setting aside the judgment was 
proper or nut; that thereis now no judgment of the district court in 
the case, and that this court will not by mandamus assume to con- 
trol or direct the district court in regard to any orders or judg- 
ments heretofore rendered, or hereafter to be rendered, but will 
only examine into the correctness of such orders or judgments on 
appeal, and will not assume, in the exercise of its supervisory 
jurisdiction over said court, to control its action upon any matters 
within its jurisdiction. C. P. 845; State vs. Judge, 12 M. 488; State 
ex rel. Turpin vs. Judge, 13 A. 481 ; State ex rel. Simmons vs Judge, 
13 A. 485. 


The opinion of the court was delivered by 

Wuirtt, J. The relator, representing himself to be the holder and 
owner of warrants drawn against the general fund, amounting to two 
hundred and seventeen thousand dollars, filed a petition asking writs of 
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mandamus and injunction against the Treasurer and Auditor; of man- 
damus against the Auditor, to compel him to place to the credit of the 
general fund the sum of two hundred and sixteen thousand dollars, and 
against the Treasurer, commanding him to pay therefrom the warrants 
of the relator, with privilege over all other persons; of injunction 
against the Treasurer, enjoining him from paying any portion of the 
sum to be transferred to the general fund to any other person than the 
relator. The prayer was for, after due proceedings, the issuance of the 
mandamus and the perpetuation of the injunction. The averments 
upon which the right to relief was founded were that the warrants of 
relator had been presented for payment and had been refused on 
account of want of funds, when, in consequence of article 3 of the 
constitutional-debt ordinance, there was in the treasury the sum of two 
hundred and sixteen thousand dollars applicable to the payment of the 
general expenses of the government, and therefore belonging to the 
general fund, against which the warrants of the relator were drawn. A 
rule nisi and preliminary injunction issued on the 19th January, the 
rule having been made returnable on the 22d, and on the 23d a decree 
was rendered making the alternative rule absolute and perpetuating the 
injunction. On the same day the court ex officio granted a new trial, 
and allowed the filing of an intervention, the issue now before us 
being a prayer for writs of prohibition and mandamus; of mandamus 
to compel the vacating of the order granting the new trial, and of pro- 
hibition to prevent the trial of the intervenor. Divesting the case of 
all unnecessary issues, the simple question is, was the signature of the 
judgment premature; and if so, until the expiration of the three days 
allowed by law for a new trial, had the judge the legal right, after signa- 
ture and before the lapsing of three days, of his own motion, to order a 
new trial? We say divesting the case of irrelevant issues, because we 
are clearly not now called upon to express any opinion as to the correct- 
ness of the judgment obtained by the relator, and because if the power 
existed to grant the new trial it is wholly immaterial what reason 
operated to bring about the exercise of the power. That a judgment 
signed before the expiration of the three days allowed for the applica- 
tion for a new trial is for the purposes of the new trial, and until the 
three days have run, in legal intendment not signed at all, is no longer 
an open question. Gardere vs. Murray, 5 N. 8. 244; McWillie vs. Per- 
kins, 20 A. 168. It is equally well settled that where a case is open for 
a new trial the court may order to that end of its own motion. C. P. 547, 

These elementary propositions we take as not disputed in the brief 
of counsel, which seeks to avoid the consequence to result from their 
application by contending that the judgment on the mandamus being 
summary did not require the three days to make it definitive, and there- 
14 
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fore it became final on its rendition. Conceding the correctness of the 
proposition for the purposes of the case only, the judgment below not 
only issued the mandamus, but it likewise perpetuated the injunction ; 
in which last respect it was clearly a definitive judgment, as to which 
the delays for a new trial were undoubtedly requisite. 

There was one judgment, not two; and the correction of error in 
any portion rendered a new trial necessary as to the judgment in its en- 
tirety. Whipple vs. Hertzberger, 11 A. 475. But we do not concede 
that a judgment on a mandamus is such a decree as to become final on 
its rendition. That it is a final judgment has been determined. 24 A, 
133. The mere fact that the proceeding is summary does not make the 
judgment in which the proceedings culminated a summary docket. In 
the absence of positive provision of law, we would be without authority 
for treating a final judgment rendered ina mandamus proceeding dif- 
ferently from other final judgments. 

The rules are discharged, and the writs refused at the cost of 
relator. 








No. 6296. 


Woops, Staypack & Co. vs. JoHn Roccut. 


Where a party buys certain merchandise through the agency of a broker, who falsely repre- 
sents the price to be less than the vendor agreed to sell for, and before the delivery of 
the whole of the merchandise, a notice of the real price is brought home to the buyer, 
he will be held to have ratified the contract made by the broker if he received the balance 
of the merchandise without repudiating the contract. 

In a contract of sale the vendee cannot profit by a negligence of the vendor when he himself 
is guilty of an equal negligence. 

A seller who gives a clear statement of the terms of the sale to the broker of the buyer, is 
not responsible for the lattér’s ignorance of those terms, arising out of the fault of the 
broker in not promptiy delivering the statement to the buyer. 

A broker is the agent of him who employs him originally, and only becomes the agent of the 
other party when the bargain between the principals is definitely settled, 


pga from the Fourth District Court, parish of Orleans. Lynch, 
J. 


Kennard, Howe & Prentiss for plaintiffs and appellants. 
J. Ad. Rozier for defendant and appellee. 


Kennard, Howe & Prentiss, for plaintiffs and appellants, contended : 

First—That one notified that a contract has been made for him, subject 
to his ratification, by another pretending to have authority, will be 
presumed to bave ratified, un'ess he repudiate it immediately. 
Hennen’s Digest, page 838, No. 11; 11 L. 288; 2 Rob. 1; 6 Rob. 284; 
12 A, 159. 
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Second—That in the absence of any Code of Commerce, we follow the 
law merchant. 4 A. 206; 6 A. 781; 2 R. 124; Hennen’s Digest, 
volume 1, page 795. 

So that the rule laid down in Story on Agency, section 31, being the law 
merchant, is law here. He says that the broker is “primarily the 
agent of him who employs him originally, and he becomes the agent 
of the other party only when the bargain or eontract is definitively 
settled as to its terms between the principals.” 

Third—That the loss must fall on Rocchi, who by his action or inaction 
helped to cause it, and by first employing Schexnailder as his 
broker, put it in the power of Schexnailder to do what he did. 
Walker vs. Cassaway, 4 A. 19; Bell vs. Keefe, 13 A. 524, 525; Lieu- 
teaud vs. Jeaunaud, 20 A, 327 ; Caldwell vs. Neil, 21 A. 342. 

Fourth—The blame of the misunderstanding in this case must fall on 
the defendant, because the doubt and obscurity arose from. the 
want of necessary explanations which he ought to have given. 
See C. C. 1958. 

Fifth—Let us drop, for the sake of argument, all endeavor to find out 
which of the parties was to blame. Let us say, that the broker 
alone was at fault. Let us say, what cannot be denied, that 
plaintiffs agreed to sell at 133, and that defendant agreed to buy at 
13. What is the result ? 

Let it be remembered that it is proved that the lard charged for in the 
bill was all delivered to defendant, has been shipped away and can- 
not be returned, and that 133 was a low price on that day, and lard 
kept advancing until it was delivered. 

The true solution in such a case is, that the plaintiffs are entitled to re- 
cover, under the prayer for general relief, and the testimony of value 
offered and received without objection, the market value of 13%. Can 
defendant equitably object to this? Does he wish to get our goods 
at less than their market value ? 

* Parties are bound by testimony even on a point not presented by the 
pleadings, if not opposed, and all objections will be considered 
waived.” 6 N.S. 86; 1 La. 301; 18 La. 321; 9 A. 254; Hennen’s 
Digest, vol. 1, p. 493, (c.) No. 8. 

“ Where plaintiff sues on a contract for wages, evidence of their value 
as on a quantum meruit, if received without objection, will be con- 
sidered.” Coon vs. Brashear, 7 La. 269. 

The rule has even been extended to a case where the unopposed oral 
testimony revealed the fact that there was written testimony not 
produced or called for. 5 A. 183; 20 A. 70 and 379; 15 A. 389: 17 
A. 37; 12 A. 125; Benjamin on Sales, 2d ed. p. 69; 6 L. 40; 4 A, 39; 
5 A. 549. 
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J. Ad. Rozier, for defendant and appellee, contended : 

First—The plaintiffs appear, from their evidence and conduct in this 
transaction, to have been very neglectful in several respects. Had 
they followed the usual course of business, they would have re- 
quired a bought and sold note. Story on Agency, 2 28, p. 25. In- 
stead of this, they contented themselves with a simple memorandum, 
signed alone by the broker. It was incumbent on them to have re- 
quired a bought note, and that should have been one signed by 
Rocchi, and they should have furnished the latter with a sold note, 
for then the door would have been closed to any dispute as to the 
price. Not having complied with the usages in that respect re- 
ferred to by the witnesses, or with the rule of law just quoted, the 
plaintiffs have nobody to blame but themselves, especially in the 
heavy transaction which is now engaging our attention. 

A broker has only a special authority, not a general one; and if you 
employ the broker to buy one kind of goods and he buys another, 
you are not bound. Addis on Contracts, vol. 2, p. 108. Principal 
not bound by the contract of a broker exceeding his authority. Hil- 
liard Cont. vol. 7 212, p. 581. 

‘The broker or intermediary is he who is employed to negotiate a mat- 
ter between two parties, and who for that reason is considered as 
the mandatary of both. C. C. 3017. 

‘Second—The law, foreseeing that misunderstandings will often arise as 
to the terms and conditions of sales, in emphatic terms (departing 
from the rule laid down in the title Obligations) has provided, “ that 
the seller is bound to explain himself clearly respecting the extent 
of his obligations.” C.C. 2374. “ Any obscure or ambiguous clause 
is construed against him,” continues the article. 

All reticence becomes suspicious. The interpretation includes, specially, 
all that relates to the price. See Grenier, Discours au Tribunal, 6 
March, 1804, one of the legislators who framed the Code Napoleon. 
This doctrine, matter of legislation, is fully commented on by 
Merlin Rep. t. 17, v. Vente, 210; Pothier Obligations, No. 234; 
Troplong, Vente, No. 256; Duranton, t. 16, No. 185, and all referred 
to in the Digest Code Civil, Annoté, by Lahaye and others, at 
verbo Vente, page 719—being a commentary on the identical article 
of the Code Napoleon, 1602. Same doctrine in the Roman laws, as 
adopted in France and in Louisiana. Our own reports contain repe- 
titions of this sound rule. See4 R. 315; 5 Rob. 75; 10 R.5; 2A. 
135 ; 3 A. 192; 4 A, 109, etc. 


The opinion of the court was delivered by 
MannineG, C.J. This suit is for $2,479 80 and interest, balance of 
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account for one thousand tierces of lard at thirteen and three quarters 
cents per pound. The answer is a general denial. 

The dispute as to liability is primarily due tw the bad practice and 
tortuous conduct of the broker who made the purchase. It is certain 
that the plaintiffs sold at the price above mentioned, and it is equally 
certain that Rocchi supposed he was buying at thirteen cents. Schex- 
nailder was the broker. Early in January 1875 he proposed to Rocchi 
to buy this large quantity of lard at thirteen cents. Rocchi called to 
Hamburg for instructions, and received them Jan. 6th, and accepted the 
broker’s offer. The negotiation was closed, and the following note of 
purchase received by the plaintiffs ;— 

“ New Orleans January 22, 1875. 
‘* Messrs. Woops, StayBack & Co., 71 Poydras St. 

*“ Gentlemen—I have this day closed to John Rocchi Esq. of this: 
city for your account one thousand tierces prime steam lard to be imme- 
diately shipped from St. Louis at thirteen and three quarters cents per 
lb. delivered here. 

“Mr. John Rocchi binds himself to pay cash upon delivery of said 


lard, 
“ Respectfully yours, 


“F, SCHEXNAILDER, © 
“per Thiedden.” 


No copy of this or duplicate was sent to Rocchi, nor did the plaintiffs 
know who was the purchaser until the 22d. 

The lard commenced arriving February 8th, when over 500 tierces- 
were delivered. The bill for it, charged at 133 cents, was delivered to 
the broker January 30th, but it does not appear to have been handed 
by him to Rocehi until February 14th. The delivery of the rest of the 
lard was made on the 20th, and before that day Rocchi had made pay- 
ments amounting to $39,900 00. He then paid $3,106 14 which would 
be the balance due if the price of the lard was thirteen cents. 

The testimony leaves no doubt on our minds of the good faith of 
both plaintiffs and defendant in the beginning of the transaction, but 
Rocchi had received the plaintiffs’ bill, in which the price charged was 13% 
cents, as early as February 14th, and on Woods applying to him fora 
payment on the 16th, he turned to his desk and took out the bill, saying 
he observed that 133 cents was charged for the lard, and that he had 
bought at 13. Woods replied it was rather late to make such a claim.. 
More than four hundred tierces of the lard were yet to be delivered, and 
Rocchi should then have declined to take them at the price charged if he 
did not intend to pay it. The plaintiffs never abated their price. What- 
ever might have been Rocchi’s contract with the broker, he had then 
the evidence that the broker had deceived him, and that the plaintiffs 
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demanded the price at which they had sold, and held him bound for it. 
Lard had advanced. Woods says he could have sold the undelivered 
lard at a higher rate. If Rocchi had then and there refused to take the 
residue of the lard, or declared distinctly that he claimed it all at the 
price stipulated between him and the broker, he might be possibly in a 
different attitude. From the conversation of the 16th, as detailed by 
both parties, Woods had the right to believe that Rocchi accepted the 
bill then in his hands as a correct account of the purchase. The wit- 
nesses say, Schexnailder was a purchasing broker. He acted for 
Rocchi, who calls him on the stand his broker. He certainly was not 
employed by the plaintiffs. A broker is primarily the agent of him who 
employs him originally, and he becomes the agent of the other party 
only when the bargain is definitively settled as to its terms between the 
principals. Story’s Agency 431. The contract, as actually made by the 
broker on behalf of Rocchi, was brought to his knowledge in ample 
time for him to have prevented the delivery of nearly half. the goods 
bought. He did not repudiate the contract made for him by his agent 
or his pretended agent, and in law he is presumed to have ratified it. 
Potts v. Shubert, 11 La. 286. Bonneau v. Poydras, 2 Rob.1. Guim- 
billot v. Abat, 6 Rob. 284. 

The defendant’s counsel insists that the plaintiffs’ negligence has 
caused the difficulty. They should have required a “bought and sold 
note,” but instead, contented themselves with a simple memorandum. 
The so-called memorandum was a formal notification of the sale, the 
price, and the purchaser. It has already been copied in this Opinion. 
The usage here is shown not to be uniform in this respect. A produce 
broker testifies that this is one of the forms used here. Conceding that 
the plaintiffs should have required a bought note at the outset, it was 
equally the duty of the defendant to have required a sold note, and as 
he was equally negligent with the others, he can take nothing on that 
score. 

The counsel also insists that the seller is bound to explain himself 
clearly respecting the extent of his obligations, and any obscure or 
ambiguous clause is construed against him. Very true, and how could 
the plaintiffs have explained themselves more unambiguously than they 
did when they rendered a bill, before any portion of the goods were de- 
livered, in which was set forth clearly the price charged. If the broker 
did not deliver that bill at once, it was not the fault of the plaintiffs, but 
it was delivered as we have seen, and the reticence of the defendant, 
and his failure at the subsequent conversation to repudiate the contract 
or claim its performance at his price, is construed against him. 

We said at the outset that both parties were in good faith in their 
several negotiations with the broker. Concede that this good faith con- 
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tinued, and the broker was alone to blame. Rocchi received a large 










































ee part of the goods after he knew there was a mistake, and sent them 
“a ; abroad so they cannot be reclaimed, and have been consumed by use. 
he If he should not pay the price stipulated by the broker, he should at 
 - least pay a fair price—a price equal to the value of the goods. The 
by proof is abundant that when both lots of lard were delivered, the article 
i had advanced and the market value of this quality was higher than the 
it- price claimed by the plaintiffs. Both law and equity are against the de- 
ww, fendant. Therefore P 
- It is ordered and decreed that the judgment of the lower court is ; 
a avoided and reversed, and it is now decreed that the plaintiffs have and 
ty recover of the defendant John Rocchi the sum of two thousand four 
ws hundred and seventy-nine dollars and eighty cents with five per cent. 
ie per annum interest thereon from February 20, 1875 and costs of both 
mt courts. 
is Rehearing refused. 
nt = ——— 
. No. 6964. 
J. J. Foucué vs. Stewart Bros. & Co. 
- Delivery is a matter of law to be deduced from an established state of facts. Held that under 
ld the facts herein delivery was not shown. 
* I ee from the Sixth District Court, parish of Orleans. Rightor, 
J. 
. Ogden & Buckner and O. N. Ogden for plaintiff and appellee. 
at Thos. Gilmore & Sons for defendants and appellants. 
is 
- The opinion of the court was delivered by 
at Wuirr, J. The plaintiff sequestered nineteen bales of cotton, which 
he alleged had been stolen from him and shipped from Sestos Landing, 
If on the Yazoo, consigned to Stewart Bros., a commercial firm in this city ; 
- he prayed to be recognized as the owner. The petition having been ex- 
d cepted to for its vagueness, a supplemental petition was filed, which 
y averred that the cotton had been raised on a plantation belonging to 
as the plaintiff, and which he had leased to J. W. McDonald ; that the 
a price of the lease was twenty bales of cotton, and that the nineteen 
m bales in question were a part of the rent-cotton, they having been ac- 
t tually delivered to plaintiff, and after delivery clandestinely removed 
. and shipped by J. W. McDonald, in the name of his brother, D. H. 
McDonald, for account of W. B. Shearin. The petition contained an 
" averment that under the laws of Mississippi petitioner had a lien ; the 






prayer was, however, for recognition as owner. To this petition J. W. 
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McDonald was made a party defendant. The petition was excepted to, 
because it changed the issue from one of ownership to a claim of privi- 
lege, and because McDonald was improperly made defendant. The 
court below correctly overruled it; the mere averment of the lien was 
controlled by the prayer. If McDonald was improperly joined, it could 
not have worked the dismissal of the action as to those regularly Lefore 
the court. Stewart Bros. & Co. answered declaring that at the time of 
the sequestration they were in possession of the cotton under a bill of 
lading showing it to have been shipped to them by D. H. McDonald, for 
account of W. B. Shearin, for whom they held it. Shearin intervened 
and claimed the cotton, averring that it was transferred to him by D. 
H. McDonald, in payment of a pre-existing and valid debt. J. W. 
McDonald, through a curator ad hoc, claimed the cotton as his. 

Before passing on the effect of the shipment, we must necessarily 
examine the facts, as the position of the plaintiff is that the bill was a 
mere device, leaving the property yet in the hands of McDonald. The 
proof undoubtedly is that J. W. McDonald was the lessee of the 
plaintiff's Sestos plantation in the year 1876, and the cotton was shipped 
from the landing of that place on the 29th of November, 1876, by a bill 
which recited that it was shipped by D. H. McDonald to Stewart Brcs. 
& Co., for account of W. B. Shearin. Shearin, the intervenor, supports 
his case by the following testimony: That he acquired from J. J. 
Campbell, in the early part of 1876, a note of D. H. McDonald, for six 
hundred dollars, and that he was the holder of a note of $110 25, drawn 
by J. W. McDonald, and indorsed by D. H. McDonald ; that when the 
note was acquired by him he was informed that D. H. McDonald was a 
sub-lessee of his brother J. W., and had agreed to ship from his crop 
cotton to cover the note; that the shipment was made under this agree- 
ment, and by his directions. Campbell, from whom he acquired, confirms. 
his testimony, and swears that the consideration of the note was the 
purchase price of the mules and agricultural implements sold by him to 
D. H. McDonald, in January, 1876 ; that when the sale was made it was 
agreed that from the proceeds of his crop as sub-tenant he would ship 
sufficient cotton to cover it, and when the transfer was made to Shearin 
the like agreement was made. Both J. W. and D. H. McDonald confirm 
this statement, and they both swear that the cotton in question was the 
property of D. H., raised by him as sub-tenant, and shipped by him in 
consequence of the above-recited agreement. Neither the plaintiff nor 
his book-keeper have, we think, in any satisfactory way rebutted this 
testimony ; the fact that when the lease was made J. W. stated that D. 
H. McDonald was a minor does not preclude his having been a sub- 
tenant. We give no great weight to the testimony of the two laborers. 
Their statement that the cotton was raised by J. W. McDonald and his 
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tenants is not inconsistent with D. H. McDonald’s sub-tenancy ; their 
declaration that he worked in the field is not inconsistent with his own 
testimony, and ought not to outweigh the testimony showing him to 
have been a sub-tenant, supported as it is by the deed of trust made 
and put upon the public record at a time not suspicious. The delivery 
which is claimed has not been proven. True, the plaintiff says this 
cotton was delivered to him, but delivery is a matter of law, to be in- 
ferred from an established state of facts. Taking his testimony and 
that of the book-keeper, we conclude that the facts are as follows: 

The'day before this cotton was shipped, J. W. McDonald called at 
the office of the plaintiff, and told him he had the rent-cotton nearly 
ready, and he was told to ship it the next day. Itis clear that this con- 
versation was in no sense of the word a delivery of the cotton, either 
symbolical or otherwise. It is said that as there was no other cotton on 
the place, the cotton seized must have been referred to. Granting the 
fact, we do not think it would constitute delivery. Taking this view of 
the proof, after a careful review of all the testimony, we are clear the 
case is with the intervenor ; the cotton was never delivered to or in 
possession of the plaintiff, but was shipped in Mississippi for account of 
the intervenor, and was held by his agents under the bill of lading when 
the sequestration was levied. The landlord’s lien under such circum- 
stances would not be paramount, even under the laws of Mississippi, 
which have been offered in evidence. 

The judgment is reversed, and judgment be and the same is hereby 
rendered in favor of the intervenor, recognizing him as owner of the 
nineteen bales of cotton. The costs of both courts to be borne by the 


’ plaintiff. 


Rehearing refused. 





No. 7698. 


STATE EX REL. Martin KRAMER Vs. THE JUDGE OF THE ParIsH Court OF St. 
TAMMANY. 

The jurisdiction of this court, under the constitution of 1879, to revise by writ of certiorari, 
the proceedings of inferior courts, does not include an unappealable case, where the sole 
ground of complaint is that the evidence, upon which the judgment was rendered, was 
insufficient to justify it. 


| Scemanieas for a writ of certiorari. 


Julien A. Seghers for relator : 

First—The Supreme Court, except in cases hereinafter provided, shall 
have appellate jurisdiction only. * * * (Constitution of 1879, 
art. 81.) 
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The Supreme Court shall have control and general supervision over 
all inferior courts. They shall have power to issue writs of cer- 
tiorari, prohibition, mandamus, quo warranto, and other remedial 
writs. (Constitution of 1879, art. 90.) 

Second—The writ of certiorari can only be granted where the suit is to 
be or has been decided in the last resort, and where there lies no 
appeal. 

The party applying for it must state the causes of nullity of the acts 
done by the lower court to his prejudice, in a cause where there lies 
no appeal. 

If the case be decided without evidence, (or on insufficient evidence ?) it 
is a cause of nullity of the judgment. See 6 N. S. 381, Stewart 
vs. Barrow. C. P. 855, 856, 857, 8, 9, 60, 61, 64, 66. 

Third—lIt is the duty of the undertutor to act for the minor whenever 
the interest of the minor is in opposition to the interest of the tutor. 
C. C. art. 275. 

Fourth—The tutor cannot borrow for the minor, purchase for him im- 
movables, or compromise respecting his rights, without an authority 
from the judge, granted on the advice of a family meeting. C.C. 
art. 353. ° 

Fifth—A tutrix has no right to create a debt against her minor child 
without the authority of the judge and the advice of a family 
meeting. Woodbridge vs. Pope, 22 A. 296; 16 A. 88; 15 A. 148. 

Sixth—At common law, the writ is used for the purpose of revision, and 
is extended to all cases where palpable injustice has been done, and 
that even where the inferior court was acting in matters resting 
within its discretion. 1 Miss. 112; 1 Wend. N. Y. 288; 8 id. 47; 2d. 
Mass. 173, 489 ; 3d. id. 188, 229. 


Respondent made no appearance. 


The opinion of the court was delivered by 

Mannine, C.J. This is the first application to this court for the ex- 
ercise of the supervisory power over the inferior tribunals conferred by 
art. 90 of the new Constitution. 

A suit was instituted in the parish court of St. Tammany against 
the widow Degalle, as tutrix of her minor daughter Louise, upon a note 
for one hundred dollars signed by her as tutrix, and judgment was 
rendered against her in that capacity last November. Shortly there- 
after execution issued, and a lot of ground in Mandeville, the prop- 
erty of the minor, was seized to satisfy the judgment. The relator is 
the minor’s undertutor, and prays that a writ of certiorari issue to the 
parish judge, to the end that a certified copy of the proceedings had 
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before him in that suit be sent up to this court in order that their valid- 
ity may be inquired into. 

We had occasion in State ex rel. Seale v. Recorder, 30 An. 450, to 
notice the origin of this writ, and to exhibit the purposes it was first de- 
signed to accomplish, and to shew how certain articles of our Code of 
Practice were framed expressly to permit its use in unappealable cases. 
The writ has never been used in this State, except to complete the record 
in a civil cause, because of the restricted jurisdiction of this court. 
That restriction is now removed. 

The relator alleges, as grounds of his right to the writ, that no evi- 
dence was before the inferior court that the tutrix had ever been au- 
thorized judicially or by a family meeting to execute the note or con- 
tract the debt on behalf of her pupil, and that the judgment is null so far 
as it may affect the minor or her property ; and that it is a judgment 
in the last resort, since no appeal lies from it to any higher court. 

The only evidence before the parish court was the note. 

It is thus evident that the object of the writ, invoked in this case, is 
to revise the action of the lower court in rendering a judgment on what 
is alleged to be insufficient evidence. This is peculiarly the province of 
an appeal. But the relator is debarred from that remedy because the 
case is unappealable, and hence he claims to come within the intend- 
ment of the law which provides this writ. This mandate is only granted 
in cases where the suit is to be decided in the last resort, and where 
there lies no appeal, by means of which proceedings absolutely void 
might be set aside, as where an inferior judge has refused to hear the 
party or his witnesses, or has pronounced sentence without having cited 
them. Code Pract. art. 857. 

We regard these two specified instances in which the writ may be 
invoked as only examples, by way of illustration, of what it may ac- 
complish. The use of the writ is not confined to those cases, but we 
desire to more very cautiously in defining the objects which it may be 
made to subserve, and we shall content ourselves with saying that the 
relator is not entitled to it in the present case. 

To hold otherwise would enlarge the jurisdiction of this court so as 
to embrace every conceivable suit before every court, and nullify prac- 
tically the article of the constitution which defines our jurisdiction. 
The grant to this court of supervisory powers over the inferior tribunals 
is very broad, but we do not think it was intended to include an unap- 
pealable case, where the sole ground of complaint is that the evidence, 
upon which the judgment was rendered, was insufficient to justify it. 
The writ is refused at the costs of the relator. 

Rehearing refused. 
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No. 7715. 
L. P. CaILLovET ET AL. vs. HENRY FRANKLIN. 


The failure to record any abstract or other document attesting the amount of the appraise- 
ment of a minor’s property prior to the 1st of January, 1870, will extinguish any tacit 
mortgage he may have had on the property of his tutor. 

An action against the clerk of a court for damages, on account of his neglect to file with the 
recorder of mortgages an abstract of the inventory of a minor’s property, showing the 
value of that property, is prescribed in one year. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie, J. 
John S. Billiu for plaintiffs and appellants. 
Moore & Badeaux for defendant and appellee. 


John §. Billiu, for plaintiffs and appellants, contended : 

The special obligation imposed by the acts of 1869 upon the clerk of 
the court was to furnish to the recorder the necessary abstracts 
from his office to maintain and perpetuate the mortgage in favor of 
the plaintiffs. His neglect to do so was a palpable breach of that 
obligation which was specially imposed on him by law, and gave 
rise to damages ex contractu. 


We can readily conceive that a neglect by an officer in the general dis- 
charge of his duties isa breach which would give rise to damages ex 
delicto, and under the authority cit-d become prescriptible by one 
year ; but, on the other hand, we make the distinction, that his 
obligations under the act of 1869 being ex contractu, and his breach 
thereof flowing from the violation «:f a special obligation, the same 
is not covered by the prescription of one year. 26 A. 677. 


Moore & Badeaux, contra, contended : 

Article 3536 C. C. provides that the actions resulting from offenses or 
quasi-offenses are prescribed by one year. A quasi-offense is de- 
fined to be an act which causes injury to another, but which pro- 
ceeds only from error, neglect, imprudence, or want of skill. C. C. 
2316; Edwards vs. Turner, 6 R. 382; Gardner vs. Succession of 
Scherer, 31 A. 527. The character of the complaint against Franklin 
falls entirely within this definition, and hence is prescribed. 31 A. 
527; 16 A. 354. 

As to the presumption of offenses or quasi-offenses, the ldw makes no 
difference between those committed by private individuals and 
those committed by public officers. 6 N.S. 470, and 665 and 691; 
14 A. 390; 15 A. 418; 31 A. 560. 

If defendant is made to pay the amount of the judgment, he is entitled 
to a subrogation thereto, and if the latter is prescribed, and if by 
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no fault of defendant it no longer exists, there is nothing to subro- 
gate, and plaintiffs cannot recover, if the plea of prescription is 
interposed. Emmerling vs. Graham, 14 A. 390 (389). 

Franklin stands in the light of a surety, and is discharged “when he 
loses his right of subrogation.” Police Jury vs. Brookshier, 31 A. 
736. 

Such judgment is susceptible of execution (Capdevielle vs. Erwin, 13 
A. 286; Tanneret vs. Edwards, 18 A. 606); and is, in the strictest 
sense of the law, such a “judgment” as will preempt by a failure 
to “revive.” This judgment was rendered well-nigh twenty years 
previous to the institution of the present suit, and, it is admitted, 
was never “revived.” C. C. 3466; 6 A. 344; 24 A. 160. 





The opinion of the court was delivered by 

DEBtanc, J. Marie Eveline Benoit died on the 31st of October 
1858, and—nine days after her death—her succession was opened and 
her surviving husband confirmed as the natural tutor of the children 
born of their marriage. He—as such—rendered an account which was 
homologated in 1860, and—by the decree of homologation—the share 
inherited by each of his wards from their mother’s succession; was 
fixed at $628.33}. 

From the day he was confirmed as their tutor, his children had, on 
his property, a legal mortgage, as security for his administration, and 
the responsibility which resulted therefrom ; but no abstract of the in- 
ventory of the minors’ property, no document attesting the amount of 
its appraisement, was recorded prior to the Ist of January 1870, and— 
from that date and in their own words—“their mortgage became pre- 
scribed and lost.” 

Old C. 354, 3282, 3283, 3298—Const. of 1868, article 123. 

Defendant—it is alleged—was, in 1868 and 1869—the clerk of the 
district and probate courts of the parish of Lafourche, wherein the suc- 
cession of the plaintiffs’ mother was opened, and they charge that—by 
his failure to comply with the 11th section of Act No. 95 of 1869, com- 
manding the deposit with the recorder of the abstracts therein men- 
tioned, they have lost the whole of their inheritance. 

This suit was brought to recover—from said clerk, and as damages— 
the amount of that inheritance, and he—in bar of plaintiffs’ demand— 
pleads the prescription of one year. His plea was sustained, and they 
appealed. 

That part of the 11th section of the act of 1869 relied on by plaintiffs, 
reads as follows: “and any failure of the clerks or recorders to per- 
form the service required, shall subject them to any damage that such 
failure may cause any person, and shall further subject them to a fine 
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of not less than one hundred, nor more than one thousand dollars, for 
the benefit of the public-school fund, to be recovered by the district 
attorney or district attorney pro tem.” 

Considering the terms of that legislative provision, it seems evident 
that the clerk’s failure amounts, not merely to the violation of a duty 
as regards exclusively the plaintiffs, but to the violation of a general 
duty, imposed in the interest of an entire class—minors—and that 
damages resulting from a failure, which may subject the clerk to a fine 
of one thousand dollars, can be recovered but on an action ex delicto, 
‘which is barred by the prescription of one year. 

C. C. 3536 (3501). 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed with costs. 


No. 7677. 


State oF LovisiIaNa vs. GUSTAVE BREAUX. 


In the absence of any statement of the grounds on which the judge below excused two of the 
thirty jurors who had been drawn for the week of the term in which the defendant was 
tried for and convicted of murder, it will be presumed that the judge excused them for sufti- 


cient and legal cause, . 
The defendant in a criminal trial has not the right to demand attachments for absent jurors 
when there is present a sufficient number to form a panel. 


PPEAL from the Fifth Judicial District Court, parish of West 
Baton Rouge. McVea, J. 
J. H. Lamon, district attorney, and H. N. Ogden, Attorney-General, 
for the State. 
William B. Robertson for defendant and appellant. 


W. B. Robertson for defendant : 

First—That the judge had no right to excuse from serving any juror 
who had been regularly drawn, except for cause shown. 3 A. 51; 
7 A. 285. 

Second—That every man charged with crime has a right to a trial 

' by an impartial jury, and that an impartial jury can only be had 

when drawn according to law. Constitution of the United States; 
Constitution of Louisiana, 1868, article 6. 


H. N. Ogden, Attorney-General, and J. H. Lamon, district attorney 
of Fifth Judicial District, contra : 
A copy of the venire was served upon the accused ; he announced him- 
self ready for trial. It has not been shown that he has not had a 
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perfectly impartial jury, or a fair trial ; it has not been proven that 
he has been injured in any way. The questions of fact presented 
in these motions are exclusively cognizable by the district judge. 
The identical points made by the accused have been decided ad- 
versely to him in the case of State vs. John Johnson, 11 A. 422; 
also in 11 A. 81, 479; 26 A. 422; 28 A. 631; 29 A. 642. 

The action of the judge in refusing to issue the writs of attachment is 
sustained by the authorities. 





The opinion of the court was delivered by 

Spencer, J. The defendant was indicted for and convicted of 
murder, and sentenced to death. He appeals, and relies on the follow- 
ing pints for reversal cf his sentence : 

First. Of the list of thirty jurors drawn for the second week of the 
term, and served on him, the court on the day the list was served ex- 
cused two, without the knowledge or consent of the accused, and with- 
out there being any legal showing made of the propriety or legality of 
excusing them. The accused objected to proceeding further with the 
trial until said jurors were present, or some legal showing made for 
excusing them. The court overruled the objection, and ordered the 
trial to proceed, 

Second. In calling thelist of jurors summoned, two or more of them 
failed to appear or answer, whereupon the accused moved for attach- 
ments to bring in said absent jurors, and objected to proceeding further 
with the trial until the attachments were executed. The court refused 


- to grant the attachments, and ordered the trial to proceed. 


In regard to the first exception, the excusing of two jurors, it does 
not appear what were the reasons inducing the judge to do so. In the 
absence of any statement of the grounds, we must presume that the 
judge did so upon sufficient and legal cause. How can this court de- 
cide his action to be illegal, in the absence of all knowledge on the 
subject? The accused should have required the judge to state the 
grounds of his action, if he desired this court to review it. In 7 A. 285, 
28 A. 631, and 29 A. 642, this court held that the jury-list served on 
defendant was not vitiated by the court excusing, for cause, one or more 
jurors. The case in 3 A. 51 was an extreme case, There a list of 156 
jurors had been served on defendant; of these only thirty-six were 
held to serve, the others having been excused before the service. The 
list of these thirty-six was handed him only on the day of trial. This 
court held that there was not a substantial compliance with the law, 
and that such irregularities were calculated to confuse the accused ; 
that the list had been reduced to thirty-six before the service of the list 
of 156, and that to the knowledge of the officers of the court. The 
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list, therefore, contained the names of 120 persons, who were not, at the 
time it was served, jurors. The court say that it suffices if the list is 
correct at the time of service. 

On the second point, it is well settled that the accused has not the 
right to demand attachments for absent jurors when there is present a 
sufficient number to forma panel. 11 A. 81 and 422, and 479; 26 A. 
422. It is manifest that if such were not the rule, the trial of criminals 
would rarely ever be effected, as it would be next to impossible to have 
every person drawn as a juror present on the day of trial. Courts can 
only be required to comply substantially with the law in such matters, 
care being taken that no prejudice be wrought to the accused. 

The judgment is affirmed. 





No. 7651. 


STATE OF LOUISIANA vs. SUZANNE CALVERT. 


Where the transcript in a criminal case fails to show whether the jurors that tried the 
defendant had been sworn, and whether defendant was in court and present during the 
trial, the verdict and sentence will be annulled. 


PPEAL from the Fourth Judicial District Court, parish of St. James. 
Duffel, J. 

J. C. Egan, Attorney-General, for the State. 

Robt. G. Dugué for defendant and appellant. 


Robt. G. Dugué for defendant : 


First—After the jury had delivered their written verdict, the judge 
erroneously instructed them to change, alter, or add toit. He 
directed the foreman then and there to sign it as foreman, and 
to date it, and told him to date it on the 11th of October, 1879. All 
this is proved by the affidavit at the foot of the rule for a new trial. 

Second—a. The judge erred, when, of his own motion, he caused the 
jury to be polled and the verdict to be changed. C. P. 527,528. It 
is only when one of the parties requests it that the jury is polled, or 
their verdict corrected, altered, or amended. b. It was error, in poll- 
ing the jury, to ask them “guilty without capital punishment, is 
that your verdict?” The inquiry should have been limited to the 
question “Is this your verdict?” 12 A. 264. 

Third—The verdict shows on its face that it was not signed by all the 
jurors, as it purports tobe. All the names are in the same hand- 
writing. The original verdict has, with the permission of the lower 
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court, been filed with the record here for the inspection of the 
judges of this court. 

Fourth—The affidavit at the foot of the rule for a new trial and the 
other testimony in the record establish that the jury were ille- 
gally permitted frequently to separate after they had been em- 
paneled. 

Fifth—As suggested in the assignment of errors, nothing in the record 
before the court shows that a jury was ever sworn to try this case, 
nor that a trial was had, nor, if had, that the accused or her counsel 
were present at the trial. State vs. Douglass, 28 A. 425, and au- 
thorities there cited ; 31 A. 379 ; 30 A. 367. 


J.C. Egan, Attorney-General : 

The motion in arrest of judgment was properly overruled by the court, 
because the grounds alleged that there was no legal grand jury, 
and that Louis S. LeBourgeois was not authorized to act as foreman, 
are not sustained by the testimony in the record. There was a legal 
grand jury, and said Bourgeois was foreman of the same. The 
plea of autrefois convict cannot be plead in this case. After the first 
conviction of murder the new trial was granted, then a nolle pros. 
was entered, the prisoner was then indicted by the grand jury for 
murder, arrested, and upon this trial convicted for murder. This 
was not autrefois convict, nor can autrefois convict be taken ad- 
vantage of by motion in arrest of judgment. The error for whicha 
motion in arrest of judgment is made must appear on the face of 
the record, and therefore no defect in evidence or improper conduct 
during the trial can be urged during this stage of the proceedings. 
Sec. 1109, vol. 1, Bishop on Criminal Proceedings. 





The opinion of the court was delivered by 

DeBtanc, J. Defendant was indicted for murder, and found guilty ; 
but the jurors qualified their verdict, by adding thereto “ without capital 
punishment.” She was sentenced to hard labor for life, appealed from 
the verdict and sentence, and assigns as error: 

1. That the record does not show that a jury was sworn to try her, 
nor that she was tried. 

2. That—if she was tried—it does not appear that she was present 
at her trial. 

The record does not sustain the conviction. The few important en- 
tries which it contains, show that Suzanne Calvert was indicted, 
arraigned and pleaded not guilty—that Mr. Dugué was appointed to rep- 
resent her, and her trial fixed for the 14th of March 1879, and that—on 
the 11th of October of that year—she was found guilty by the petit 


jury. 
15 
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We are not informed, by the transcript, when defendant was tried, 
whether the jurors by whom she was tried had been sworn, and whether 
she was in court and present during the trial. To sanction the verdict 
and affirm the sentence, which—if executed-—would close on defendant, 
and forever, the door of the penitentiary, we would have to rely on in- 
ferences and invoke presumptions, which—in criminal cases—are not 
authorized by either law or precedent. 

9 A. 94; 28 A. 425; 30 A. 368; 31 A. 380. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
sentence appealed from are annulled and set aside—that Suzanne Cal- 
vert, the accused—be detained in custody to answer the second indict- 
ment filed against her for the murder of James Butler, and that this 
cause be remanded to the lower court, there to be proceeded with ac- 
cording to law. 


R. T. Buckner vs. J. H. Beatrp. 


Where the lessee of a plantation, who is sued for one half of the rent by one claiming to be the 
half-owner of the place, excepts, that plaintiff cannot maintain the action separately, be- 
cause he is a joint obligee in the contract of lease, and this fact does not appear on the 
face of the plaintiff's petition, the defendant must prove the fact ; otherwise his exception 
must be overruled. 

Where a debtor has voluntarily paid to one of his joint creditors the latter’s share of the 
debt, he cannot, subsequently, when sued by the other creditor for his share of the debt, 
set up the indivisibility of the obligation as a ground for compelling the plaintiff to join 

_ his co-obligee as a party to the suit. 
PPEAL from the Tenth Judicial District Court, parish of Caddo, 
Boarman, J. 
T. T. & A. D. Land for plaintiff and appellee. 


Hicks & Hicks for defendant and appellant. 


T. T. & A. D. Land, for plaintiff and appellee, contended : 

That no evidence was introduced to sustain this exception. It was 
properly overruled. It was one of non-joinder, and came too 
late, after default. 10 A. 536,216; 11 A. 637,713; 22 A. 291. The 
act of 1871, p. 19, has repealed C. C. art. 2085, as to joint obligors, 
and it might be logically concluded that the decisions in regard to 
the joinder of joint obligees are now inapplicable. But this point it 
is unnecessary to decide in this case. The exception was dilatory, 
and should have been pleaded in limine litis ; and besides, the alle- 
gations of the petition, which must be taken for true, do not disclose 
a Suit on a joint obligation, or that any third person has a joint in- 
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terest in the subject matter of this litigation. Plaintiff may well 
have leased his undivided half-interest in the plantation to defend- 
ant for $1250. 


. 


Hicks & Hicks, contra : 

First—That Buckner, a joint lessor, cannot maintain the action for his 
undivided half of the rent, and the exception must, upon the face 
of the papers, be sustained. See C. C, 2079, 2081, 2083, and 2093 ; 
also Alling vs. Woodruff, 16 A. 6. 

Second—That the exception is not founded on form, but goes to the ab- 
solute want of any right in the plaintiff to maintain the action, and 
may be urged at any stage of the case. C. P. 345, 346; 17 La. 236, 
If the action of Buckner had been for the whole amount of the 
rent, then perhaps an exception of non-joinder must have been filed 
in limine litis. 

Third—That the debt was indivisible without the express consent of 
each of the parties, and must be so enforced. R. C. C. 2111, 2153, 
2083, 2093. 

Fourth—That even a payment to one obligee of his half does not dis- 
pense with the necessity of his being joined in the suit to enforce 
payment of the remainder. R. C. C. 2087. 





The opinion of the court was delivered by 

Spencer, J. Plaintiff, alleging that he was during the year 1877 
half-owner of the Campo Bello plantation, claims of defendant $1250, 
being one half of the rent thereof, as agreed upon by a verbal lease with 
defendant. He prays judgment accordingly. 

A judgment by default was entered against defendant on 8th April, 
1879. On 12th April, the defendant filed an exception, to the effect that 
plaintiff could not maintain this suit, for the reason that if he, defend- 
ant, is indebted for rent, he is so to one Joseph Henry and plaintiff as 
joint obligees. This exception was overruled, and defendant filed his 
answer. Defendant offered no proof in support of his exception. It 
was not apparent on the face of plaintiff's petition ; for non constat that 
plaintiff did not lease his half of the place by separate contract. Joint 
owners of real estate are not partners, and they may well lease sepa- 
rately for the same or different sums. 

The court properly overruled the exception on this ground, even ad- 
mitting it to be pleadable after default. It is not necessary, therefore, 
to discuss the question as to the right of one joint obligee to sue to en- 
force his virile part of a debt, since on trial of the exception no proof 


Showed that state of facts to exist. 


On trial of the merits, it appeared in evidence that R. T. Buckner 
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and Jos. Henry owned the plantation in common, and that it was leased 
to defendant for $2500. That Henry had demanded, and the defendant 
had paid him his half of the rent. In other words, it appears that 
Beaird had himself undertaken to settle with each creditor the amount 
of his share in the rent, and had himself divided what he now contends 
was indiyisible. Heshows by his own testimony that Henry has now no 
possible interest in the claim here sought to be enforced. We see no 
occasion, therefore, for entering into an examination and discussion of 
that most difficult title of our Code, treating of divisible and indivisible 
obligations, and of their enforcement. The party who intends to rely 
upon technicalities should be careful to keep himself within the tech- 
nical rules he invokes. Defendant admits in his brief that he owes 
plaintiff the amount sued for, and the judgment below condemned him 
to pay it. Appellees have asked damages as frivolous appeal. The 
appeal is only devolutive, and we think the case, therefore, not one re- 
quiring such penalty. 
The judgment is affirmed with costs. 








No. 7702. 


L. K. Person vs. B. F. O’Nrat AND OTHERS. 


Land cannot be validly sold for taxes without a legal assessment: and an assessment is not 
legal which does not contain a description by which the parts of the government sub- 
divisions belonging to the delinquent can be ascertained and separated from the parts of 
the same subdivisions belonging to other persons. : 

Where land is assessed as the property of an owner unknown, the appointment of a curator 

ad hoe, and the service of notice on him ten days before the seizure, are indispensable 
prerequisites to a sale for taxes. 

Where the seizure was made on the 12th June, by recording in the book of mortgages, the 
advertisement on the fourteenth was premature ; and the sale on the 25th June was also 
premature and void. 

The publication of notice of a tax-sale by two insertions in a weekly paper is not a com- 
pliance with the law which required notice by publication three times in ten days, or by 
posting for ten days. 

An illegal or insufficient assessment, and the want of personal notice to the owner, or his 
agent, or curator ad hoc, ten days before the seizure, are radical defects, which are not 
cured by the prescription of three years, nor by that of five years. 

The effect of that clause of article 118 of the constitution of 1868, which made the deeds of 
tax collectors prima facie evidence of valid sales, was to impose on the person attacking 
such sales the burden of proving that they had not been made in accordance with the 


requirements of the law. 
A sale for taxes in 1875, before the expiration of the delay granted to all taxpayers by the 
act of 1875, p. 1€6, was a trespass and a nullity. 


PPEAL from the Eighteenth Judicial District Court, parish of Bos- 
sier. Turner, J. — 
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T. T. & A. D. Land, for plaintiff and appellant: 


First—Parol evidence is inadmissible to prove a list or return of prop- 


erty by a taxpayer to the collector for the assessment of taxes. 
The law xequires the list or return to be in writing and signed by 
the taxpayer himself, and verified by his affidavit. See Acts of 1871, 
page 112, secs, 23, 24, and 25; and in the absence of such a list the 
assessor and collector must ascertain and give the true and correct 
boundaries of the taxpayer’s lands. Secs. 32 and 36, Acts of 1871, 
pp. 14 and 15; 14 A. 209. 


Second—The defendant, relying on a tax-sale for his title, is bound to 


show not only the existence of an assessment, but also its legality. 
He has shown an assessment of the lands, and the question 
to be determined is, whether that assessment was legal. “In 
forced sales for taxes, every formality of the law must be 
strictly complied with, under the pain of nullity.” Nancarrow vs. 
Weathersbee, 6 M. S. 348; Smith vs. Corcoran, 7 L. 50 ; Reeves vs. 
Towles, 10 L. 283; 13 S. 205; 4 A. 248; 6 A. 542; 8 A. 19; 10 A. 329; 
13 L. 210; 15 A. 15; 29 A. 508; 30 A. 175, 298. According to the 
doctrine of these decisions, the assessment of the plaintiff's land 
without an accurate description of the boundaries, and assessed 
with other lands belonging to third persons, present in the State 
with titles of record, was an absolute nullity, and conferred on the 
tax collector no authority whatever to seize, advertise, and sell them 
for the taxes of 1872. 


Third—The sixth ground of nullity alleged in plaintiffs petition is, that 


there was no legal seizure of his lands for the payment of taxes, in 
this, that there was no description of them as required by law in 
the mortgage-book of Bossier parish by the tax collector; he being 
required to record a correct and accurate description of the lands 
in order to effect a legal seizure. 


Fourth—The collector did not give the ten days written or printed notice 


to the plaintiff or his agent, as expressly required by law, before 
making a seizure, by recording the list or return of assessment in 
the mortgage-book of the parish. The failure to give this notice 
vitiates the sale. 30 A. 871; 29 A. 508, 112; 30 A. 175; Act of 1873, 
sec. 1, pp. 98 and 99. 


Fifth—The lands could not have been legally sold before the 28th day 


of June, 1873, when, in fact, they were sold on the 25th. They should 
have been advertised three times within the ten days, when, in fact, 
they were only advertised twice. 31 A. 661. 


Sixth—The formal tender required by Article 407, C. P., is not required 


in an action to redeem lands sold for taxes. Brooks vs. Hardwick, 
5 A. 675; Coleman, Executor, vs. Perey Baker, 24 A. 524. 
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Seventh—Replications are not permitted by our law, and all allega- 
tions in the answer are open to every objection of law and fact, as 
nonage, coverture, fraud, prescription, and the like, or if specially 
pleaded. 2 Hennen’s Digest, page 1155; Pleading, V. (c) 2; Ib. 
Pleading VI. (A. 1) page 1163. 

Eighth—The nullity apparent on the face of the deed in this case is, 
that the collector sold the lands of the plaintiff, on the 29th day of 
June, 1875, in contravention of the prohibitory statute of that year, 
enacted for the relief of delinquent taxpayers. These authorities 
demonstrate that no action was necessary to set aside the tax-sale 
of 1875, and that no tender on the part of the plaintiff was required 
before bringing his suit. 

Ninth—The prescription of three years is pleaded under section 5 of the 
act of 1874, p. 155. That section is unconstitutional. Constitution 
of 1868, arts. 10, 110, and 115. 

Tenth—tThe prescriptions of the Civil Code apply to tax-sales. 10 A. 
327 ; 10 A. 671. 

Eleventh—A purchaser in bad faith, at a tax-sale, acquires no title. 

Twelfth—A purchaser at a tax-sale, where there was not the descrip- 
tion of the land required by law, can only acquire title by the 
prescription of thirty years. 15 A. 15; 29 A. 509; 30 A. 175. 

Thirteenth—lIt is only the possessor in good faith, under the Civil Code, 
who is entitled to recover the value of improvements, and to gather 
for his benefit the fruits of the thing until it is claimed by the owner, 
except from the time of judicial demand. C. C, 3453; 4 N.S. 260; 
12 A. 545; 16 L. 430. 

Fourteenth—A possessor, without just title, owes the fruits and revenues 
from the commencement of his possession. 7 N.S. 112; 6 BR. 192; 
12 R. 256; 3 A. 258; 6 A. 356. 


J. A. Snider, contra: 


First—The owner must tender to the purchaser of land at a tax-sale 
the taxes paid by the latter before he can sue to recover the land. 
30 A. 1232. 

Second—A substantial compliance with the law touching the disposition 
of property at tax-sales is sufficient. Cooley on Taxation, pp. 324, 
205. 

Third—In the case at bar the plaintiff furnished the description to the 
tax collector in 1871, and in 1872 the same tax collector copied the 
list of the latter year from that of the former. The plaiutiff was a 
non-resident, and the tax collector, “in default of the taxpayer to 
furnish a description” for 1872 of his property, did describe it 
“according to his (the tax collector’s) knowledge,” etc. 
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Fourth—Again, section 40 of the act required the clerk, recorder, and 


sheriff of the parish to assess the property d«scribed in descriptive 
rolls, and to give notice, etc. This notice was given in the Bossier 
Banner, the official journal of Bossier parish, in exact accordance 
with the laws. Said notice was published weekly, for five weeks, 
beginning with the issue of date July 13th, 1872, and ending with 
that of August 10, 1872. T. p. 190. State vs. La. Ins. Co., 19 A. 474; 
Dailey vs. Newman, 14 A. 580. The plaintiff is presumed to know 
the law, and he had from the first of August to the first of Septem- 
ber, 1872, to appear before the board of appraisers constituted by 
law, and to correct the description or the valuation of his property. 
The list was made out in his name by a description given by him to 
the proper officer; he had his month in which to revise it. 


Fifth—The land was advertised in the Bossier Banner, the official 


journal of Bossier parish (a weekly journal, no daily being pub- 
lished in said parish), in its issues of June 14th and June 21st, 1873 
(T. p. 109), and the sale took place June 25, 1873. These facts are 
shown by the advertisement, by the recitals in the deed, by the pro- 
duction of papers, and the testimony of its proprietor. There were 
ten clear days between the first publication’ of the sale and the sale, 
and the law was complied with so far as it is possible to do so in 
the country. The law says, “in the country parishes by public 
notice for sale, ten days.” Arts. 1116 and 1117, Rev. Civil Code, de- 
termine what public notice is, and howit must be given. The latter 
article (1117) expressly sanctions the giving of public notice for ten 
days, by advertisement “inserted as often as the gazette appears 
during that time,” in all the country parishes. This view of the 
point under discussion seems to have been sanctioned by the court in 
Renshaw, Cammack & Co. vs. Imboden et al., 31 A. 662. 


Sixth—Section 2809, Rev. Stats. of 1870, and Rev. C. C. art. 3542, estab- 


lish the prescription of five years against all informalities con- 
nected with or growing out of any public sale made by any person 
authorized to sell at public auction, ete. This prescription runs 
from the time of making the sale, and runs against minors, mar- 
ried women, or interdicted persons, It is the legislation embodied 
in sec. 4 of the Act of March 10th, 1834. 


Seventh—But a more serious prescription for plaintiff is that of three 


years, as found in section 5 of Act No. 105 of 1874, page 155. That 
section reads as follows: “ Be it further enacted, etc., That no writ 
of injunction shall issue against any tax collector, sheriff, or pur- 
chaser proceeding under this act, and any action to invalidate the 
titles to any property purchased at tax-sales under or by virtue of 
any laws of this State shall be prescribed by a lapse of three years 
from the date of such sale.” 
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Ninth—The purchaser at tax-sale has a right to demand the value of 
all improvements he has made on the lands. Act No. 100 of 1873; 
C. C. 3451, 3453; 15 A. 698 ; 18 A. 407. 

Tenth—aA tax-title is prima facie valid, and it cannot be attacked col- 
laterally. Constitution of 1868, article 118 ; 29 A. 112; Cooley on 
Taxation, 329, 330, 331. 


The opinion of the court was delivered by 

Marr, J. Plaintiff seeks, in this action, to recover certain land on 
the Red River, in the parish of Bossier, which was sold in 1873 for the 
taxes of 1872, and purchased by defendant O’Neal. He alleges the 
nullity of this sale on several grounds; and that, after the sale, he 
tendered to O’Neal the amount of the taxes, costs, and penalties for which 
the land was sold : and he claims $5000, damages for waste committed 
in the cutting of timber and cord-wood, and $3000 for the rents and 
revenues. 

Defendant O’Neal alone appeared ; but as he claimed title no fur- 
ther notice need be taken of the other defendants. He excepted that 
plaintiff had not, before bringing the suit, tendered to him the taxes, 
costs, and penalties ; and that this was a condition precedent to the right 
of action. This exception was referred to the merits. Answering to the 
merits, defendant repeated his plea of want of tender; and he claimed 
title to part of the land described in the petition under the sale in 1873, 
and to the remainder under a sale in 1875 for the taxes of 1874. He 
also claimed, in the event of a judgment in favor of plaintiff, $3000, for 
taxes paid, and expenditures for improvements. 

The judgment of the district court was against plaintiff, as in case 
of nonsuit, for the land sold in 1875; and in his favor for that sold in 
1873: and it condemned plaintiff to pay defendant $745, for the differ- 
ence between the rents and the expenditures for taxes and improve- 
ments. Plaintiff appealed; and defendant in answer to the appeal 
prayed that the judgment be so amended as to conform to the prayer of 
his answer to the merits. 

Plaintiff, in his petition, describes the land claimed by him, as all 
that part of section 14, all that part of fractional section 22, and all that 
part of fractional section 23, in township 17, range 13, lying south of 
or below a certain boundary line as established by a judgment and 
survey in the suit of Jacob Irwin vs. L. K. Person, No. 611 of the docket 
of the district court of Bossier parish. This was part of a tract ac- 
quired by the planting partnership of Person & Irwin, in 1847, on which 
they established a plantation. 

In 1854 Irwin brought suit against Person for a partition, describing 
the land, held in common, as the south half of section 14: the south- 
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east fractional quarter of section 15: the northeast and the southeast 
fractional quarters of section 22; and the entire fractional section 23, 
containing, according to the original government surveys, 1127 acres, 
The land was carefully surveyed for the purpose of partition ; and the ' 
quantity was found to be 1120 acres. It was valued by experts ; andthe 
actual partition was made in 1856, and confirmed by final judgment in 
March, 1857. The whole was separated into two parts by running a line Ax 
north, 69 deg. 30 min. east, from a point on the river, about the middle 
of the western boundary of the fractional quarters of section 22, through 
that section and across sections,23 and 14 to the eastern boundary of 
section 14, so as to leave on the north side of this line all of the south 
half of section 14, except a small triangle, about 40 acres, in the south- 
east corner, comprised within this division line, the eastern boundary of 
section 14, and the southern boundary of 14, which is, also, the northern 
boundary of section 23: all of the fractional quarter of section 15: about 
half of the two fractional quarters of section 22 ; and a small triangle, 
containing about 40 acres, in the northwest corner of section 23, com- 
prised within the division line, the western boundary of section 23, which 
is the eastern boundary of section 22, and the northern boundary of 
section 23, which is the southern boundary of section 14. 

The land north of this division line was worth more per acre than 
that south of the line; and this line was so run as to equalize the value 
of the two tracts, by Jeaving 475 acres on the north side, and 645 acres 
on the south side, by actual survey. The portion north of the line fell 
to Irwin, who sold it to Hart ; and it now belongs to the succession of 
Hart. The portion south of the line, consisting of the triangle at the 
southeast corner of section 14: about half of the fractions of section 
22 east of the river ; an: all of fractional section 23, except the triangle 
at the northwest corner, was allotted to Person. This is the land 
claimed by him in this suit ; and it is plainly shown by the survey and 
plat and the proceedings in the partition suit. 

In 1871, and again in 1872, the whole of the land which had be- 
longed to Person & Irwin, except the southeast fractional quarter of 
section 23, was assessed as the property of Person. By the government 
surveys the whole tract contained 1127 acres; and the southeast frac- 
tional quarter of 23 contained 150 50-100 acres: so that the land thus 
assessed was about 977 acres, or about 330 acres more than all that was 
allotted to Person in the partition. 

On the 12th June, 1873, the collector made a seizure for the taxes of 
1872, by recording, in the mortgage-book of the parish, the amount of 
taxes assessed in the name of Person, $34 75, and the following descrip- 
tion of the land: Thesouth half of section 14: the southeast fractional 
quarter of section 15: the fractional part of section 22; and the north- 
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east quarter, the northwest quarter, and the southwest fractional 
quarter of section 23, township 17, range 13, Northwest Louisiana. This 
description included the whole of section 23, except the southeast 
quarter. 

It will be observed that of this whole body of land thus assessed 
and seized ‘asthe property of Person, he owned no part of the south half 
of section 14, except the triangle at the southeast corner: no part of the 
southeast fractional quarter of section 15: that he owned about half 
only of the two fractional quarters composing the east half of fractional 
section 22; and that he did not own the triangle already described at the 
northwest corner of section 23. 

Having thus made the seizure on the 12th June, the collector, on the 
14th June, advertised the land for sale, in the Bossier Banner ; and that 
advertisement appeared again in that paper on the 21st June. The sale 
was made on the 25th June, and the collector’s deed on the 26th. 

The description in this deed is the south half of section 14: the 
southeast quarter of section 15: the fractional part of section 22 east 
of the river; and “the southwest fractional section” 23, T. 17, R. 13. 
This deed was confirmed by the Auditor on the 12th March, 1874, by the 
same description. But this description is not in conformity with that in 
the recorded seizure, in which the land in section 23 is described as the 
N. E. } and the N. W. } and the S. W. fractional quarter. The descrip- 
tion of the land in this section, in the two deeds, is “the southwest 
fractional section 23,” which designat:s no subdivision of land, nor 
could any land be located by such a ds «ription. 

We attach no importance to the s‘utement that plaintiff when he 
paid the taxes in 1871 or 1872 gave tlie collector a list of his land for 
taxation ; because that list was not produced, and he says he referred 
the collector to the records for the metes and bounds. 

The law in force at the time this sale was made required the tax 
collector to give notice, by publication, for twenty days, requiring the 
taxes to be paid: that is, general notice to all taxpayers. If the tax 
was not paid within ten days after the expiration of this notice, the col- 
lector was authorized to give ten days written or printed notice, that is 
personal notice, to the owner or agent of the property assessed; and if 
the tax was not paid at the expiration of this delay, the collector was 
authorized to make a seizure by recording a description of the property, 
with the amount due, in the mortgage-book of the parish: and, on the 
fourth day of such recordation “he shall proceed to sell, without legal 
process, after advertising three times within ten days, in the official jour- 
nal; and, in the country parishes, where such publications cannot be 
made, by public notice for such ten days.” See act of 1871, p. 120, 
section 57; act of 1873, p. 98, section 1. 
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The law also required, where the owner was unknown or absent, 
that the collector should apply to the parish or district judge, and have 
a curator ad hoc appointed, and to serve the ten-days notice on him 
prior to the seizure. Act of 1873, p. 100, section 5. The records of 
Bossier parish furnish no evidence that any such application or appoint- 
ment was made in this case ; and Person was absent, and was a non- 
resident, having resided in the State of Arkansas for many years. The 
appointment of a curator ad hoc is a judicial proceeding, in a court of 
record ; and, while we may admit that parol testimony may be resorted 








to to prove the loss of a record, and the contents, such testimony is 
clearly not admissible to prove a judicial proceeding until it has first 
been shown that such proceeding was had, and that the record evidence 
of it has been lost or destroyed. No witness proves that the collector 
applied for appointment, or that the appointment was made in this case. 
There is proof tending to show that notice was served on a person who 
was appointed curator in some forty cases of tax-sales ; but O’Neal, the 
defendant, testifies that he made thorough search, and could find no 
trace, in the records of the parish, of any such application or appoint- 
ment in this case. 

The law required that land assessed should be designated by name, 
if it have a known name, by the name of the owner, if he be known, and 
by the boundaries ; or by the boundaries alone, if the other particulars. 
be not known. Act of 1871, p. 114, section 32. 

The tax-sale is fatally defective. 

1. The land described exceeded by more than 300 acres the quantity 
owned by Person. The description omitted 150 50-100 acres, which con- 
stituted part of the tract allotted to him, and it included the parts of 
four sections which fell to Irwin in the judicial partition. There was. 
not, either in the assessment, or the seizure, or in the deeds of the col- 
lector and the Auditor, any description by which the parts of the 
government subdivisions which belonged to Person could have been 
ascertained or separated from the parts of the same subdivisions which 
belonged to the succession of Hart. Of course defendant cannot pre- 
tend to claim title under this sale to the southeast fractional quarter of 
section twenty-three, which was wholly omitted in the assessment, in 
the seizure, and in the deeds. 

2. The seizure having been made on the 12th June, conceding that 
the previous notices had been given, which is not proven, the collector 
had no authority to proceed further until the fourth day, the 16th of 
June. The advertisement on the 14th was premature; and the sale on 
the 25th was also premature. 

3. The Bossier Banner being a weekly paper, notice by publication, 
three times in ten days, could not have been given in the regular issues. 









SUPREME COURT OF LOUISIANA, 





Person vs. O'Neal and Others. 





of that paper; but the law, anticipating this, required the collector, in 
such cases, to give public notice for ten days, that is, by posting. The 
record furnishes no evidence of notice, except that published on the 14th 
and 21st June. : 

The assessment, the seizure, the sale, were nullities for want of a 
proper description of the land: for want of personal notice: for prema- 
turity of the advertisement on the second day after the recording of the 
seizure ; and for want of the three publications, or posting for ten days, 
as required by the statute. See Renshaw vs. Imboden, 31 A. 661. 

As to the plea of want of tender, the proof is that plaintiff did, in 
1874 or 1875, at the office of defendant, tender to him $200 in order to 
redeem his land. Manifestly, plaintiff was under no obligation to ten- 
der so largea sum. The taxes for which the sale was made amounted 
to $34 75, and they were assessed on more than 300 acres which did not 
belong to plaintiff. The price was $52 45, which paid the entire tax, 
costs, and penalties on the whole body of land. There was no means by 
which plaintiff or defendant could have ascertained what part of this 
sum was due by plaintiff, because the assessment, the seizure, and the 
sale included such a quantity of land which did not belong to him, and 
which was, probably, more valuable than his. In 1856 the 475 acres 
which fell to Irwin were valued by the experts as being equal to the 645 
acres which fell to plaintiff. The whole of that which fell to Irwin was in- 
cluded, while only 495 acres of the 645 which belonged to Person were 
assessed ; and there is no proof of any change in the relative values 
since 1856. 

It is urged that the constitution of 1868, art. 118, made the deeds of 
tax collectors prima facie evidence of valid sales. That is true; but 
the prima facie evidence in this case is contradicted by the positive 
proof that the sale was not in accordance with the requirements of the 
law. 

It is also urged that, by the act of 1874, p. 155, section 5, any action 
to invalidate the title to any property purchased at tax-sale under or by 
virtue of any law of this State shall be prescribed by the lapse of three 
years from the date of such sale. But in all forced alienations it must 
appear, prima facie, by the recitals in the deed, or aliunde, that the sale 
was made in accordance with the law. Without citation, a judgment is 
void. Without a description of the taxpayer’s property, by which it 
can be distinguished and taxed separately from the property of others, 
there can be no legal assessment ; and a valid assessment is as essential 
to a sale for taxes as a valid judgment is to a sale under fieri facias. 
Without the previous personal notice to the former, or his agent, or the 
curator ad hoc lawfully appointed to represent him, there can be no 
valid seizure for the taxes ; and without the delays, and publications or 
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posting, no valid sale can be made. Whatever defects in a tax-sale may 
be cured by the lapse of three years, the want of personal notice to the 
owner, or his agent or curator cannot be, because such notice is a con- 
dition precedent to the seizure, without which there could be no sale. 

Defendant also invokes the prescription of five years, established 
by the Act of 1834, re-enacted in 1855, and again in Rev. Stats. of 1870, 
section 2809. This statute cures informalities not radical defects in 
public sales, Woolfolk vs. Fonbene, 15 An. 15; and an illegal or insuffi- 
cient assessment is a radical defect. Thibodeaux vs. Keller, 29 An. 510. 
Besides, on the 5th February, 1877, defendant addressed a letter to plain- 
tiff, in which he offered to find a purchaser for the land if plaintiff would 
sell at a satisfactory price. This was an acknowledgment of plaintiff's 
right, and an interruption of prescription. R. C. C, art. 3520. 

Defendant also claims in virtue of the sale in June, 1875, for the 
taxes of 1874. On the roll of 1874 certain land is assessed as the prop- 
erty of “unknown No. 2.” The quantity is 1327 acres, in sections 12, 13, 
14, 22, 23, 24, 25. No part of this land belonged to plaintiff, except that 
which is described as the N. 4, and the N. W. } of the S. W. 4, and the 
N. E. } of the S. W. 4, and the S. E. } of section 23: and of these sub- 
divisions of this section all were included in the seizure in 1873, and 
were actually claimed by O’Neal, except the southeast quarter, contain- 
ing 150 50-100 acres. The total tax on this large body of land amounted 
to $26 15; and it was adjudicated to O’Neal for $43 14, which sufficed to 
pay the entire tax and costs. The greater part of this land belonged 
to the succession of Hart; and, on the 27th September, 1877, in consid- 
eration of the payment to him by Mrs. Hart of this sum, O’Neal re- 
nounced in her favor all claim to the land which fell to Irwin in the par- 
tition of 1856, and to 480 acres in sections 13 and 24. Having received 
from Mrs. Hart all that he paid for the taxes on 1327 acres, O’Neal de- 
mands with a bad grace the re-imbursement by plaintiff of any sum on 
account of the small portion of land belonging to him included in the 
assessment, seizure, and sale of the 1327 acres. 

The titles to the land assessed in 1872 as the property of Person, 
and to the lands assessed in 1877 as the property of “unknown No. 2,” 
were public, of record, and of long standing; and the tax collectors do 
not discharge the duties incumbent on them when they describe for 
assessment, as the property of “ unknown,” lands which belong to sev- 
eral different persons, whose titles are accessible in the records of the 
parish. It is their special duty and business to examine the public 
records, and to ascertain the names of the owners, and proper descrip- 
tions of all taxable lands. We should not be inclined to treat as valid 
a sale for taxes of land assessed as the property of “ unknown,” when 
the ownership could be so easily ascertained ; nor to sanction an assess- 
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ment as the property of such “ unknown,” of an entire body of 1327 
acres belonging to different proprietors. 

But there is a cause of nullity in this case which is patent and in- 
curable, as we had occasion to decide in the Workingmen’s Bank vs. 
Lannes, 30 An. 871. By the act of 1875, p. 106, a delay until the first of 
November was granted to all taxpayers throughout the State. It was 
therefore unlawful for the collectors to enforce payment of the taxes 
before the expiration of that delay ; and a sale in the meantime was a 
trespass and a nullity. 

The plaintiff is clearly entitled to recover the lands described in his 
petition ; and the only remaining question is as to the rents and rev- 
enues, and the claim of defendant for expenditures for taxes and im- 
provements. 

The evidence shows that many years since Person removed to 
Arkansas, and that he has not cultivated this land since 1868, and has 
not seen it since 1869 or 1870. It is a low place, subject to overflow. 
The houses were in a dilapidated condition in 1873: the greater part of 
the fencing was gone: there were some breaks in the levee ; and much 
of the land which had been cultivated was grown up in brush and cot- 
ton wood. It was a waste ; and could have had no great rental value 
in the condition in which it was in 1873. O’Neal caused a part of the 
land to be cleared and fenced, and some of the cabins were repaired 
and made habitable. The fencing was of a very inferior character, partly 
of cotton-wood poles ; and the clearing of the land which had been cul- 
tivated up to 1868 could not have been very difficult or expensive. 

The evidence does not show, satisfactorily, what part of the im- 
provements was on Person’s land. In 1877 O’Neal sold to Boone 100 
acres in section 24, which never belonged to Person. Boone lived on 
this land, and he cleared and cultivated about twenty acres, and put up 
a dwelling, a stable and crib, and a log cabin there. 

We think the district judge erred in considering the tender made 
by Person as fixing his liability to O’Neal for the amount tendered, $200, 
for taxes up to the date of the tender. There is an admission that the 
taxes on plaintiff's land were about $10 . - 

On the whole, our conclusion is that the claim for improvements 
and taxes is fairly compensated by the use and occupation of the land ; 
and that the pecuniary demands of plaintiff for rents, revenues, and 
damages, and of defendant for taxes paid by him and for improve- 
ments, are extinguished, the one by the other. 

The judgment appealed from is therefore annulled, avoided, and 
reversed ; and it is now ordered, adjudged, and decreed that plaintiff be 
recognized and declared to be the owner, and be put in possession of the 
land described and claimed in his petition ; that is, of the parts of sec- 
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tions fourteen, twenty-two, and twenty-three, in township seventeen, 
range thirteen, Northwest Louisiana, lying on the south or lower side of 
the division line established in the judicial partition between Jacob 
Irwin & Levin K. Person, in the suit No. 611 of the docket of the dis- 
trict court of Bossier parish; and that Benjamin F. O’Neal, defendant 
and appellee, pay all the costs in this court and in the district court. 








No. 7368. 
CiT1zENs’ Bank vs. Bouny, Tax CoLLEctor. 


The exemption of the capital of the Citizens’ Bank by section four of the act of the Legisla- 
ture of 1836, amending its charter, being based on a valuable consideration, was therefore 
a legal and binding contract, and thereafter exempted from all State, parish, and munici- 
pal taxation the capital of the bank, and all that portion of its profits which were 
capitalized. 

The Legislature may impose a tax on any property unless restrained by some prohibitory 
clause in the constitntion, or by some contract. 

Under the peculiar nature of the charter of the Citizens’ Bank it cannot be forced to pay the 
taxes assessed to its shareholders on the stock of the bank held by them. 


, from the Third District Court, parish of Orleans. Monroe, 
J. 


J. C. Egan, Attorney-General, for the State, and S. P. Blanc, 
assistant city attorney, for Board of Assessors : 

First—That the shares of stockholders are not exempt from taxation 
under the charter of the Citizens’ Bank. And if they are not ex- 
empt by contract, then the Legislature under the constitution of 
1868 has no power to exempt them. Section 8 of Act No. 8, p. 229, 
of the acts of 1878 ; Constitution of Louisiana of 1868, article 118 ; 
5 Otto, 116 ; 4 Wal. 258; Burroughs on Tax. 125 and 170; Hilliard on 
Taxation, 228,23 14; 18 Wis. 281; 56 N. H. 38; 3 Dillon, 330; 3 W. - 
583. 

Second—The shares of the stockholders being properly assessed the 
bank can be compelled to pay the tax. 9 Wallace, 362; Burroughs 
on Taxation, p. 188; 4 Wheat. 436; 4 Conn. 490; 9 Yerger, 490; 3 
Wall. 573,581 ; 4 Wall. 462 ; 9. Wall. 359, 473 ; 5 Otto, 687 ; Burroughs 
on Tax. 126, 171, 189. 

Third—That the property sought to be exempted in this case not being 
used for church, school, or charitable purposes is liable to taxation. 
Con. of 1868 ; 26 A. 702 ; 27 A. 519; 30 A, 260; 46 Barb. 588, 598 ; 
29 A. 851; 23 A. 307; 19 A. 475. 


Armand Pitot for plaintiff and appellee: 
First—That for valuable consideration received by the State, as is fully 
set forth in its original charter, granted in the year 1833, and the 
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amendatory charter, granted in 1836, the capital, and all of the capi- 
talized earnings of the Citizens’ Bank were exempted from taxation. 
That this constituted a valid contract between the State and the 
bank which could not be:impaired by any subsequent act of the 
Legislature, or by any subsequent constitutional provision. Cooley 
on Con. Lim. p. 257, 275; Article 121 of the Constitution of Louis- 
iana of 1812; 3 Wall. 294; 1 Wall. 206; 30 A. 912. 

Second—That the State has no right to tax the shares of stock held by 
stockholders of the Citizens’ Bank, because those shares are noth- 
ing more than parts of the capital stock of the bank, which is ex- 
empt from taxation. Act No. 8 of the year 1878. 


The opinion of the court was delivered by 

Marr, J. Under the revenue act of 1878, extra session, No. 8, taxes 
were assessed on the “taxable assets of the Citizens’ Bank over and 
above the capital stock, not including real estate,” valued at $159,828 62 ; 
and on the “cash value of capital stock,’ $636,450. The collector 
notified the bank to pay these taxes, amounting to $10,351 62; and the 
bank enjoined on the ground that, by the original charter of 1833, and 
the amended charter of 1836, its capital is exempt from all taxes. 

The answer is that the exemption claimed is in violation of the law 
of equality and uniformity, which existed under the constitution of 
1812, and which has been enunciated in all the subsequent constitutions : 
that the acts of 1833 and 1836 did not form a contract, and did not be- 
come a vested right in the bank: that they were, at most, merely a 
suspension of the sovereign right of taxation, which was properly re- 
secured by the constitutions of 1845, 1852, 1868, which require all prop- 
erty to be taxed, and assessments to be uniform ; and that the assessment 
of the $636,450 on stock, in the hands of the stockholders, is not in 
violation of the right of exemption claimed by the bank. 

The judgment appealed from declared the assessment null and 
void ; and perpetuated the injunction. 

By the original charter, act of 1833, section 29, it was provided that 
“all the profits of the bank shall be added to and made part of its capi- 
tal,” except such dividends as it was authorized to make after the re- 
demption of each series of its bonds, payable at five distinct periods. 
At each of these periods one fifth of the profits, if any, were to be 
divided among the stockholders. 

By section 30 of the same act, in consideration of the cession of 
valuable rights to the State, or the payment of $500,000 in lieu thereof, 
“the said corporation shall, during its existence, be exempt, in its cap- 
ital and property which it may acquire, by virtue of the provisions of 
this act, from all taxes to the State, or to any parish or corporation 
created by this State.” 
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By the amendatory and supplementary act of 1836, the bank was 
relieved of some of the obligations imposed upon it by the act of 1833 ; 
and the consideration upon which the exemption had been granted 
ceased and failed. By section four of this amendatory act, p. 17, a por- 
tion of the profits was to be paid to the State; “and the capital of 


-said bank shall be exempt from any tax laid by the State, or by any 


parish or body politic under the authority of the State, during the con- 
tinuance of its charter.” 


Under the constitution of 1812, the Legislature had the power to 
select the objects of taxation ; and the consequent right to exempt from 
taxation. The exemption granted by the act of 1833 need not be con- 
sidered, because it was modified and superseded by that granted by 
section four of the act of 1836, which was accepted by the bank ; and it 
is upon this exemption that the right of the bank depends. 


By its terms this exemption is limited to the capital of the bank ; 
and it covers the profits, or that part of the profits which section 29, of 
the act of 1833, requires to be added to and made part of the capital. 
No proof in the record shows that any part of the $159,828 62 is sub- 
ject to taxation ; and no part of that sum can be taxed separately, if it 
represents capitalized earnings. If it is the property of the bank, and 
it is assessed as such, it must be profits, and, therefore, capital. 


There is a wide difference between the mere gratuitous exemption 
of a corporation from taxation, and an exemption granted, as in this 
case, upon a valuable consideration. In the first case it is a mere sus- 
pension of the sovereign right to tax all property, which the State may 
resume at pleasure, and which it does resume whenever it sees fit to 
impose, by law, a tax on the property. But where the exemption is 
granted upon a valuable consideration, fixed and accepted by the State, 
such exemption is a contract between the State and the corporation, 
if within the constitutional power of the, Legislature. It becomes a 
vested right, which the Constitution of the United States forbids the 
State to violate or impair; and the organic law of Louisiana, from the 
formation of the State government to the present time, has respected 
and consecrated the inviolability of contracts, which is founded in com- 
mon honesty, and the obligations of good faith. Cons. 1812, Art. V, 
section 20; 1845, Art. 109; 1852, Art. 105; 1868, Art. 110. 


All the revenue acts under the constitution of 1868, prior to the act 
of 1878, subjected to taxation “the capital stock of all banks or corpo- 
rations doing business in this State, not expressly exempted from taxa- 
tion by their charters granted by this State.” Acts of 1868, p.248 ; 1869, 
p. 147 ; 1870, extra session, p. 126 ; 1871, p. 104; 1872, p. 55. None of 
them specifically taxed the stockholders on their shares of the bank 
16 
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stock ; but all of them taxed “ capital invested or employed each year 
in any trade or commerce.” 

The judge of the district court attached importance to the fact that 
no tax was ever imposed on the capital of the bank ; and that this was 
the first attempt to tax the shares of stock, as such, during the existence 
of the bank. We think the right of the State to tax, within the restric- 
tions of the organic law, is inherent ; and where no contract has been 
made, binding the State not to tax, the power to tax may be exercised 
at any time, with respect to objects and property which had never 
before been subjected to taxation. The mere failure of the State to ex- 
ercise any constitutional right cannot be held to be a surrender of that 
right. 

The act of 1878, section 1, after fixing the rate of taxation, ad 
valorem, proceeds, in distinct paragraphs, to enumerate the objects of tax- 
ation. The sixth paragraph specifies “all capital * * * 
except ‘the capital stock of banks and banking associations, whose 
shares are taxed in the hands of the shareholders.” The seventh 
paragraph designates “the property of whatever kind, of all corpora- 
tions, over and above their capital stock ;” and the eighth paragraph 
subjects the shares of stockholders in all banks and banking associa- 
tions.” A subsequent clause of this paragraph requires the officers of 
these institutions to pay to the tax collectors the taxes on the shares on 
account of the stockholders, at the dates when the respective taxes, 
State, parish, or municipal fall due. 

We do not find in this act any indication of the intention of the 
Legislature to tax the capital of the banks; and it was clearly not in 
the power of the State to tax the capital of this bank. It is not neces- 
sary to express any opinion now as to the power of the State to require 
this bank to pay the taxes due by the stockholders, -without regard to 
the state of account between them and the bank. Numerous decisions, 
of the highest authority, maintain that the exemption of the capital of 
a bank does not impair the right of the State to tax the shares in the 
hands of the stockholders ; and, without so deciding absolutely, we shall 
assume, for the purposes of this case, that the charter exemption of the 
capital of the bank does not extend to the shares in the hands of the 
stockh:lders. See McCullough v. Maryland, 4 Wheaton; 4 Conn. Rep. 
490, 491; Union Bank v. State, 9 Yerger, 490; Van Allen v. Assessors, 3 
Wallace, 583, 584; People v. Commissioners, 4 Wallace, 258; Bradley v. 
People, 4 Wallace, 462; Bank v. Commonwealth, 9 Wallace, 359 ; Lion- 
berger v. Rouse, 9 Wallace, 473; Farrington v. Tennessee, 5 Otto, 687. 

Comparing the first clause of the eighth paragraph of the act of 
1878 with the sixth paragraph, p. 229, it will be seen that it was as 
clearly the intention of the Legislature not to tax the banks on their capital 
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as it was to tax the stockholders on their shares. The scope and mean- 
ing of the second clause of the eighth paragraph are not so obvious. 
“Said shares shall be assessed at their value, after deducting from the 
capital stock of said banks and banking associations ALL PROPERTY OTHER— 
WISE ASSESSED OR EXEMPT FROM TAXATION.” None of the property of this 
bank is exempt, except the capital; and the property of the bank, in 
excess of its capital, not including real estate, is assessed at a valuation 
of $159,828 62. If the Legislature intended that the capital of the bank, 
which is exempt, and the assessed value of its property, real and per- 
sonal, “ otherwise assessed,” should be deducted from the capital stock, 
what would remain as the basis of the valuation of the shares? The 
shares are not to be assessed at their market value, but at their value 
after the required deduction. The constitution, urt, 118, prescribes that 
“all property shall be taxed in proportion to its value, to be ascertained 
as directed by law ;” and this act, the first law subjecting the shares of 
bank stock, specifically, has directed the manner of ascertaining the 
value to be taxed. 

The literal interpretation of this clause would leave nothing to be 
taxed but the excess of the value of the shares above par, and above 
the value of the real and personal property of the bank, not capital, 
“ otherwise assessed ;” the practical effect of which would be to exempt 
the shares from taxation. If the words “all property” do not include 
the capital, but mean real and personal property, something tangible, 
not part of the capital, the remainder, after deducting the aggregated 
value of such property, would be the basis of the valuation of the 
shares. The several shares would be taken and estimated as so many 
parts of this remainder, not as subdivisions of the capital stock ; and 
their value would be ascertained, and the tax levied with respect to this 
remainder, not with reference to the entire capital stock. 

If the word “ property ” does not include the capital, then the words 
“or exempt from taxation” must be construed as having no meaning 
with respect to this bank, since no property of the bank is exempt except 
its capital. But this would not solve the difficulty. Whether the capital 
is or is not included, and to be deducted, all the other property of the 
bank, “ otherwise assessed,” must be deducted. It is easy to ascertain 
the cash value in the market of shares representing fixed portions of 
the capital stock of a bank ; but this would not indicate the value of the 
shares after the deduction provided for. The actual value of the shares 
would neither be increased nor diminished by this deduction, made in 
calculation only, for the purpose of taxation ; but as the Legislature has 
chosen to prescribe this arbitrary mode of ascertaining the value to be 
taxed, the assessors had no power to fix the value otherwise. 

The third clause of this paragraph is: “And said shares shall be 








SUPREME COURT OF LOUISIANA, 





Citizens’ Bank vs. Bouny, Tax Collector. 





“included at such ascertained value in the valuation of the personal prop- 
erty of such stockholders in the assessment of taxes,” etc. The 
‘meaning is clear. The value to be assessed and taxed must be ascer- 
‘tained in the manner presented in the preceding clause, and not other- 
wise. . 

The assessors give the names of the stockholders in the assessment 
roll, the number of shares owned by each, and the value $42 43 a share. 
‘These several values, carried into the column headed “cash value of 
‘the capital stock of all banks or other corporations doing business in 
this State, not expressly exempted from taxation by their charters 
granted by this State,” are aggregated, without any deduction what- 
ever ; and upon this aggregated value, and the $159,828 62, the tax of 
13 mills is levied. 

It has been suggested that, if the eighth paragraph is to be so con- 
-strued as to exempt the shares of stock from taxation, it is in violation 
of the constitution, art. 118 ; and that the shares may be taxed as capi- 
tal. However this may be, the assessment is not on capital invested or 
employed, and it is not necessary for us to say what might be the effect 
of an assessment which has not been made. 

Manifestly, the assessors have estimated the cash value of the entire 
capital stock of the bank ; and as the assessment roll shows, they have 
mot attempted to ascertain the value of the shares in the manner pre- 
“scribed in the second clause; and they have not included that value in 
the assessment, as required by the third clause. The assessment has 
not been made in accordance with the law ; and it is a nullity. 

The judgment appealed from is, therefore, affirmed with costs. 


On REHEARING. 


Spencer, J. It will be seen by our former opinion in this case, that 
‘there is demanded of the bank taxes, 

First, on $159,828 62 assessed as “taxable assets over and above 
the capital stock,” and 

Second, on $636,450 assessed to the shareholders of said bank, as 
* value of capital stock,” etc. 

The taxes so assessed to the stockholders are demanded of the 
bank, under the revenue act of 1878, which requires the banks to pay 
‘such assessments. 

The bank resists both demands, on the ground that by its charter it 
is exempt therefrom. 

1. We see no reason to doubt the conclusion that by section 4 
of the act of January 30th, 1836, the capital of the Citizens’ Bank is ex- 
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empt from taxation. “The capital of said bank shall be exempt, etc., 
* ° ad during the ccntinuance of its ch-urter,” is the language 
used. That language is broad enough to cover every thing which dur- 
ing its existence should enter into and make part of the capital of said) 
bank. 

By the 29th section of the original charter, “all the profits made by 
said corporation shall be added to and made a part of its capital,” ex-- 
cept a certain fraction of any excess of profits over what was necessary 
to pay the bonds issued by the bank. It is not pretended that any sucl» 
excess of profits exists, or ever has. As a matter of fact, the bank has- 
never declared a dividend to its shareholders. This sum of $159,828 62. 
is accumulated profits, which, by the charter, enter into and become 
part of the bank’s capital, and is, therefore, exempt. 

2. The shareholders of the bank have been assessed for the value 
of their shares or stock, and the tax thereon is demanded of the bank.. 
Under the view we have taken of this case, it will be unnecessary to dis- 
cuss the question so much argued by counsel, as to the right of the- 
State to tax the shares of the shareholders. The bank has no mission. 
to raise such a question, except so far as it may be necessary to protect 
itself. Even if the shareholders be liable to taxation on their shares. 
(upon which we express no opinion), under the peculiar and exceptional 
nature of the charter of the Citizens’ Bank we think it cannot be forced, 
to pay the taxes assessed to its shareholders. 

To enable this bank to obtain its capital, the State loaned it bonds to 
the amount of several millions ; which bonds were put upon the market 
and sold by the bank ; the bank binding itself to take them up at their 
maturities, and to pay the interest thereon as it accrued. In order to- 
secure the State against loss, and guarantee the payment of the bonds,. 
the mortgages and pledges given by the stockholders to secure their- 
subscriptions and loans were transferred to the State and the bond-- 
holders. All profits were to be capitalizad, except as above mentioned. 
No dividends were to be distributed, except out of a small fraction of’ 
any surplus of profits, after meeting and paying the maturing bonds. 
and interest. 

It is, we-think, manifest that the bondholders are to be paid out of: 
the profits of this bank by preference, and before any dividend can be: 
declared or distributed to shareholders. It is not shown or pretended 
that the bank has in its possession any funds which it could legally dis-- 
tribute to its shareholders, or which it could pay to them without a. 
manifest violation of its charter. If voluntary payments to or for ac-- 
count of its shareholders would violate its charter, and be a breach of 
its contract with the State and its bondholders, forced payments would 
be equally so. The authorities cited by the defendants are inapplicable 
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to the present case. Where the capital, assets, and profits of a bank 
are at the disposal of its shareholders, the State may perhaps compel 
the bank to pay their taxes on stock. But such legislation with refer- 
ence to the Citizens’ Bank would be violative of the vested rights of 
others, and, as we think, unconstitutional. 

It is, therefore, ordered that our former decree remain undisturbed. 


No. 7732. 


JULES LAMORERE vs. SUCCESSION OF W. R. Cox. 


The mortgage creditor has the right to proceed via executiva, in the court of ordinary civil 
jurisdiction, notwithstanding the death of the mortgagor. 

Where property has been seized and is about to be sold under judicial process, and the sale 
is arrested by injunction, the seizure is not released; and the property still remains in 
‘legal custody, pending the injunction. 

In proceedings in vem, where the res has been seized and is held under the process of one 
court, no other court can interfere with, or take or dispose of it. 

‘The proceeding via executiva is in rem: and where the sale under the order granted by the 
district court has been arrested in injunction, an order of sale, granted by the probate 
court having jurisdiction of the succession of-the deceased mortgagor, pending the in- 
junction, is illegal, and is a nullity. 

In executory proceedings, the sale can be arrested by injunction, without bond and security, 
only in the cases specified in the Code of Practice, articles 739, 740. 

A succession should not be condemned in damages for an abuse by the administrator of the_ 
process of injunction ; and the administrator, personally liable for his wrongful act, can 
not be condemned personally in a proceeding in which he is a party only in his represent - 


ative capacity. 
e 


PPEAL from the Tenth Judicial District Court, parish of Caddo 
Boarman, J. 


Wise & Herndon for plaintiff and appellee : 

First—A mortgage creditor of a succession has a right to proceed by 
seizure and sale in a court of ordinary jurisdiction against the mort- 
gaged property, and the probate court has no jurisdiction over suc- 
cession property thus proceeded against. 30 An. 323; 26 An. 600; 
28 An. 622. 

Second—Where an injunction is issued by the parish judge in the ab- 
sence or recusation of the district judge, the failure to show such 
absence or recusation by affidavit is fatal to the injunction. C. P. 
128. 

Third—Again, the injunction should be dissolved because the adminis- 
trator failed to give bond and security upon obtaining the writ. The 
order of the Court dispensed him from giving bond under authority 
of articles 739-40 C. P.; 30 An. 112. 
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Hicks & Hicks contra : 

First—If the demands in the two suits are contrary to, or preclude each 
other, the objection was waived by the motion to dissolve upon the 
merits. The objection was to the form, and could only have 
been raised by an exception in limine litis to compel the plaintiff to 
make choice as to which of the demands he would proceed with. C. 
P. 149, 152; 10 M. 601; 8 An. 50; 3 An. 365 and 455; 22 An. 136; 
27 An. 99; 7 R. 437; 6 R. 521. 

Second—Neither mortgage nor ordinary creditors can proceed against 
a succession until after the expiration of thirty days from the 
opening of the succession, and if any creditor proceed before that 
delay expires the administrator may enjoin without bond. C. P. 
739-40 ; C. C. 1164, 1179, 1189, 1049 ; C. P. 1053-4 ; 30 An. 856; C. C. 
2051-2-3-48 ; C. P. 159, 742; 31 An. 120; C. P. 989. 

‘Third—The action via executiva is not a real action, and courts of pro- 
bate may issue it. 31 An. 57, 60, 61, 141. 

Fourth—A seizure and sale cannot issue as to mortgaged property 
after it has been sold for taxes, until the tax-sale has been set aside 
by a revocatory action. 26 An. 697; 29 An. 115, 169; 23 An. 661; 

‘81 An. 331; C. C. 2567, 2573; 28 An. 353; 30 An. 959, 1235; 19 L. 
521; 15 An. 637 ; 25 An. 154. ‘ 

Fifth—A right, title, and claim in an immovable is not subject to mort- 
gage, and hence cannot be sold under executory process. C. C, 
3289, 462, 464, 471; 12 An. 464-6; 20 An. 109. 

Sixth—aA court cannot enforce the sale of the property of an insolvent 
without appraisement, against the wishes and interests of prior 
privilege and mortgage creditors, although the debtor waived ap- 
praisement. C. C. 11; 15 An, 246; 12 An. 271; 1 An. 340; 18 An. 
76, 77. 

Seventh—The right of the administrator to administer the property of 
the succession can only be divested by an actual lawful seizure 
under the process of a court of ordinary jurisdiction. 15 An. 637 ; 

‘31 An. 115; Rorer on Judicial Sales, sec. 1016 ; Johnson’s Rep, 274 ; 
16 Mich. 399, 403. 

Eighth—An injunction, though improvidently issued, will not be dis- 
solved if the facts alleged show that the plaintiff is entitled to the 
writ. 4 N.S. 500; 2 An. 491; 23 An. 170; 28 An. 170; 26 An. 668. 

Ninth—The law requiring that proof of the absence of the district judge 
‘be made by affidavit is merely directory. R.S. 3195; C. P. 128; 23 
An. 704; 30 An. 372. 

Tenth—Damages cannot be given against an administrator individually 
for a wrongful injunction, when it appears that he acted in good 
faith. 30 An. 373, 1166; 31 An, 116, 
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The opinion of the court was delivered by 

Marr, J. Lamorere, holder of a note executed by W. R. Cox, 
secured by mortgage, proceeded, after the death of Cox, via executiva > 
and the property was advertised for sale on the 18th July. 

Jewell, administrator of the succession of Cox, filed an opposition 
on the 6th July, alleging the priority of certain privileged claims ; and 
he obtained an order requiring the sheriff to retain a sufficient sum, out 
of the proceeds of the sale, to pay these claims. He prayed the court 
to rank the privileges, and to order them to be paid by preference out of 
the proceeds, according to law. 

The sale did not take place on the 18th July ; and the property was 
advertised again for sale on the 17th August. On that day the admin- 
istrator filed another opposition, in which he alleged that the proceed- 
ing by Lamorere was premature: that he had qualified as administrator 
on the 30th April, and the order of seizure and sale was granted on the 
2d May; and that the law forbids the administrator to sell the im- 
movables of a succession, until after the expiration of certain delays. 

That the sale, by executory process, without the benefit of appraise- 
ment, would be prejudicial to the creditors of the succession ; and that 
the succession was insolvent: that the plaintiff had forfeited his right 
to proceed further, via executiva, because he had voluntarily counter- 
manded the sale, advertised for the 18th July, without the consent of 
interested parties. 

He also alleged that, after the execution of the mortgage, the whole 
of the mortgaged property had been sold for taxes, so that there was 
nothing left to Cox, during his life, or to his succession, after his death, 
éxcept the right to redeem, which could not be seized and sold in the 
executory proceedings. 

On this opposition, on the 17th August, the day fixed for the sale, 
an injunction was granted, without security, by the parish judge, the 
district judge being absent. Subsequently, in November, the adminis- 
trator filed an amended opposition, in which he alleged that, since the 
injunction was granted and served, he had obtained from the parish 
judge, in the succession of Cox, an order under which he had sold all the 
immovables of the succession, part for cash, the remainder on twelve- 
months’ credit ; that he had the cash proceeds in hand, ready for dis- 
tribution; that the privileged and mortgaged creditors, superior in rank 
to Lamorere, would consume the entire price of the immovables, and 
leave nothing for him ; that his right, if any he had, to procure the sale 
of the property, was merely “a technical right, without any correspond- 
ing benefit to him or other creditors; and he has received no injury 
from the proceeding in opposition and injunction, or in the sale by 
order of the parish court.” He prayed that his opposition be main- 
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tained, that the order of seizure and sale be revoked, and his injunction 
be perpetuated. 

Plaintiff moved to dissolve the injunction, with damages, on the- 
grounds: Ist: that the allegations of the petition, if true, were not 
sufficient. 2d: that the affidavit was insufficient. 3d: that there was. 
no affidavit of the absence of the district judge. 4th: that no bond 
was given. 

He also filed an answer, beginning with the exception that the op- 
position showed no cause of action ; and he alleged that the order of 
seizure and sale was regular, and the injunction wrongfully obtained ;: 
that no tax-sale, as alleged by opponent, had ever been made; that the 
property pretended to have been sold at probate sale was worth greatly 
more than was offered ; and that it would have brought a greater price 
if it had been sold under the executory proceedings in this suit. 

The administrator is appellant from the judgment dissolving his. 
injunction, with $100 as damages. In answer to the appeal the plaintiff 
prays that the judgment be so amended as to condemn the adminis- 
trator, individually, to pay damages, instead of the insolvent succession 
of Cox. 

We must say the proceedings in this case are extraordinary. It is- 
too late now to question the right of the mortgage creditor, in case of 
the death of the mortgagor, to proceed via executiva. The jurispru- 
dence of nearly half a century has made this almost elementary in our 
law ; and we know of no decision, nor of any law, which requires the 
creditor to wait for the expiration of any delay, after the maturity of 
his debt, before proceeding to enforce his right, whether the succession 
be solvent or insolvent. 

It is also elementary, that the proceeding via executiva is in rem ; 
and that it falls within the cognizance of the courts of ordinary civil 
jurisdiction. 

It has long been settled, by decisions of the Supreme Court of the 
United States, and of this State, that where, under proceedings in rem, 
the res has been seized, and is held under the process of one court, no 
other court can interfere, or take the thing, or dispose of it. The juris- 
diction of the district court, which granted the order of seizure and sale, 
was complete ; and the order of sale subsequently granted by the pro- 
bate court was illegal, and a nullity. 

The allegation that the property mortgaged had been sold for taxes,. 
instead of showing any right in the administrator to arrest the sale by 
injunction, simply showed that the succession was without interest to. 
interfere. 

Where a sale is about to take place under judicial process, and it is: 
arrested by injunction, the property is not released. It still remains 
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under seizure ; and, in the event of the dissolution of the injunction 
the officer would proceed with the sale. We know of no authority by 
which a plaintiff in injunction can avail himself of the stopping of a 
sale to procure an order of another court, and have the property sold 
under it, pendente lite. Weare at a loss to imagine how the adminis- 
trator could have supposed that he had any such right. By his opposi- 
tion of 6th July he had secured the protection of the rights of the 
succession, and the preference to which it was legally entitled, in the 
distribution of the proceeds of the sale ; and it was his business to have 
waited until the judgment of the court having jurisdiction of the prop- 
erty seized under its process had fixed the rights of the seizing creditor 
and of the succession, with respect to the proceeds. We think that the 
administrator could not, without first having withdrawn this opposition, 
by leave of the court, lawfully have demanded the arrest of the sale by 
injunction. 

In executory proceedings, the Code of Practice, article 739, author- 
izes the mortgagor to obtain an injunction, for certain specified causes, 
without security. Not one of these causes is set up in the oppositions 
of the administrator in this case ; and we know of no law which author- 
ized the injunction without security. 

It is not necessary to decide now whether the parish judge had the 
power to grant an injunction without affidavit of the absence of the 
district judge, as required by the Code of Practice, article 128. We 
observe, however, that the district judge testified that he was absent 
from the State at the time this injunction was granted; and this was 
probably well known at Shreveport. The attempt of the administrator 
to wrest the property from the custody and control of the district court 
was in violation of the law and of the rights of the mortgage creditor. 
There was no legal ground for the injunction ; and for that reason, and 
the want of bond and security required by law in all cases of injunction, 
except for the causes specified in the C. P. art. 739, the injunction was 
properly dissolved, without reference to the other grounds set up in 
plaintiff's motion. 

A succession should not be condemned in damages for the wrongful 
act of the administrator ; nor should the administrator be held per- 
sonally responsible for costs and damages, where he has acted in good 
faith, and with the view to protect the rights of the succession. But in 
’ this case the conduct of the administrator was so utterly without legal 
right or foundation that we cannot consider him as acting merely in the 
interest of the succession, and for the protection of its rights ; and we 
think this a proper case for holding him personally liable, in his indi- 
vidual capacity, for damages caused by his abuse of the process of in- 
junction. 
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But here a difficulty occurs. In no part of the proceedings has the 
administrator appeared otherwise than in his representative capacity ; 
and no notice or warning was given him, by plea or motion, in the dis- 
trict court, that he would be looked to personally for the damages, nor 
‘was any such question passed upon by that court. We cannot, there- 
fore, in this proceeding, condemn him personally ; and we think the 
judgment against him as administrator is erroneous for the reason that 
we do not consider the succession liable for his wrongful act. If it were 
in our power we would relieve the succession of liability for any part of 
the costs incurred in the proceeding in injunction. 

It is therefore ordered, adjudged, and decreed that so much of the 
judgment appealed from as condemns A. W. Jewell, in his capacity as 
administrator of the succession of W. R. Cox, to pay one hundred dol- 
lars damages for the wrongful suing out of the injunction in this case, 
be annulled, avoided, and reversed ; that the said judgment be in all 
ther respects affirmed ; that the right of Jules Lamorere, appellee, to 
demand, by suit, of the said A. W. Jewell, personally, in his individual 
capacity, all such damages as he may have sustained and be entitled to 
recover by reason of the injunction, be and the same is hereby specially 
reserved ; that the right of the heirs and creditors of the succession of 
W. R. Cox to oppose and controvert any claim that may be made by 
said Jewell, as administrator or otherwise, for the costs, fees, and expen- 
ses incurred in said proceedings in injunction be and the same is hereby 
specially reserved ; and that plaintiff appellee, Jules Lamorere, pay the 
costs of this appeal. 








No. 6326. 
DELPHINE DoLHonDE, CuRATRIX, vs. Em1Le PreRRE LEMOIVE ET AL. 


Whoever shall claim a right accruing to a person whose existence is not known, must show 
that such person existed at the time the right accrued. 

A fact testified to by competent witnesses, will be accepted as proved, no matter how eccen- 
tric it may argue the witnesses to be, if there be no evidence tending to impeach their 
credibility. 

One who sues as curatrix of an absentee for the property of the latter, cannot receive any 
portion of the property until she has given security. 

‘The curatrix of an absentee has a right to accept, sue for, and recover, any legacy or inherit- 
ance which may have fallen to him. 


ty or from the Fifth District Court, parish of Orleans. Cullom, 
J. 





J. Ad. Rozier for plaintiff and appellee : 
First—Unless a century has elapsed since the birth of an absentee, his 
death will not be presumed. 2 M. 138; 9 M. 257; 5 N.S. 668. 
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Second—We are told that the plaintiff is without interest. Cui bono, 
then, (brief for rehearing, II.) the rendition of such a decree as is 
solicited by the plaintiff? Complaint is made that your Honors say 
that the property is to be administered by a curatrix until the year 
1916, and is to remain as it were extra commercium, ete. 

These views were no doubt expressed hastily by the appellants, and a 
second afterthought would dispel the delusion. In the first place, 
the presumption is that a community exists. Rev. C. C. 2399. The 
revenues of the husband’s separate estate form part of the commu- 
nity. Glen vs. Elam, 3 A. 611. 

This of itself shows the interest of the plaintiff. Besides, in this case, es- 
pecially, foreign heirs, residing and domiciled in France, cannot be 
permitted to take such a position. The wife is entitled to support 
and maintenance. Rev. C. C. 119. 

Third—The wife of an absentee who is not separated from him, and 
who wishes to continue to enjoy the benefit of the community, may 
preserve the administration of his estate. C. C. 64, 2402. 

Fourth—The forum for all parties concerned is the probate court. This: 
is the course indicated in the case of Wilson vs. Smith, 14 A. 370, 
wherein it is said: “It is established that he once existed, and 
there is no proof of his decease,” and then follows a reference to 
the article 50, C. C. (old) which requires the appointment of a 
curatrix. 

The custody of the property of the absentee must not be wrested from 
the probate court without proceedings there and establishing (if the 
appellants can) the death of Lemvine ; otherwise, confusion must 
follow. In that court all parties can be heard. 

Fifth—The probate court has, by judginent rendered, declared Lemoine 
to be an absentee, his property to be administered under the pro- 
visions to be found under the title Absentee. Shall that judgment 
be annulled in a collateral proceeding? It is unnecessary to give 
again the numerous decisions quoted by the judge a quo. See 
transcript, p. 148. 

Sixth—One witness is sufficient to prove the existence of a person. 

Seventh—The curator of an absentee may accept a succession or in- 
heritance in favor of the absentee. C. C. 50, Demolombe, p. 58, 2°40. 


C. E. Schmidt for defendants and appellants: 

First—The testimony of one witness, when the testimony is full of im- 
probable statements, is not sufficient to prove the existence of a 
person, when the effect of the proof will be to divest a party of 
property over $500 in value. 

Second—As regards the effects of absence upon the eventual rights 
which may belong to the absentee, they form the subject of a dis- 
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oy Dolhonde, Curatrix, vs. Lemoine et al. 
mo, tinct chapter of the Code under the same title of Absentees, viz.: 
is of chapter 3d. The first two articles of that chapter are the fol- 
say : lowing,: 
ear Art. 76. “ Whoever shall claim a right accruing to a person whose ex- 
istence is not known, shall be bound to prove that the person 
da existed at the time when the right in question accrued, and until 
ce, this be proved, his demand shall not be admitted.” 
‘he Art. 77. “In case a succession shall be opened in favor of a person 
1u- whose existence is not known, such inheritance shall devolve exclu- 
sively on those who would have had a concurrent right with him to 
2g- the estate, or on those on whom the inheritance should have de- 
be volved if such person had not existed.” 
ort Under this law the right of the living brothers and sister of Eugéne 
Lemoine, and of the children of his predeceased sister, to that por- 
nd: tion of the succession of Blineau which he, Eugéne, would be en- 
ay ‘titled to, if his existence were known, appears unquestionable. 4 
Marcadé on the Code, vol. 1, art. 135. See, also, Proudhon, Etat des 
Lis. ; Personnes, 3d ed. of Valette, pp. 263 et seq.; Toullier, vol. 1, title iv. 
10, sec. 2, Nos. 473 et seqg.; Delvincourt, vol. 1, t. v. chap. 3; Laurent, 
rd vol. 2, pp. 319 to 327. 
to Three decisions of the Court of Cassation, rendered on the 16th January, 
a 1843, (DeRastignac c. Rolland, DeLenoncourt c. Foubert, DeSais- 
seval c. Opterre, Dalloz, lre part. pp. 49 to 52), and referred to by 
m Demolombe, vol. 2, No. 249, sanction the interpretation put upon 
ne the law by Delvineourt, as regards alienations to purchasers in good 
st faith. See, also, Chabot des Successions, sur l’art. 756, Nos, 13-15 ; 
Duvergier de la Vente, vol. 1, No. 225; Demolombe, vol. 2, Nos. 243 
1e to 250. 
D- At the time of Mr. Blineau’s death, Eugéne Lemoine was not known to 
at exist. It has not been proved that he was either then, or at any 
6 subsequent time, in existence. Hence, the law denied him any right 7 
e as legatee to Blineau’s estate, and the plaintiff who nevertheless 


pretends to claim the right that would have accrued to him, had his 
existence been known, is the one upon whom art. 76 Rev. Code 
™ throws the onus of establishing his existence, and if she fails to 
0. show it, her suit must be dismissed. 
Third—Parties regularly in possession of property under a decree regu- 
lar on its face can be divested by ex parte appointment of a curator. 
made by a probate court. 


a 

f Fourth—The wife of an absentee has no right to the revenues of his 
property in her possession as curatrix. 

. Fifth—Before a legatee or his curator can sue any third person detain- 






ing the property bequeathed for the possession of the same, it is 
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imperatively necessary that a delivery of the legacy should have 
been made on the legal representative or heirs of the testator. C. 
C. 1626, 1630; Marcadé on art. 1014, Code Napoleon, vol. 4; Coin 
Delisle (Don. et Test. on arts. 1014, 1015, C. N. 2 18) ; Demolombe 
(Don. et Test. vol. 4, 2 633); Laurent, vol. 14, 3 62; 28 A. 603. 


The opinion of the court was delivered by 

ManninG, C. J. Delphine Delhonde alleges that her husband, Eugene 
Lemoine, is an absentee, of whom she has been appointed curatrix, and 
in that capacity sues for one fifth of certain real estate in this city, said 

‘to be worth fifty thousand dollars, and for over two thousand dollars of 
its rents. Her petition, alleging that her husband had been an absentee 
since 1860, was filed in court in May 1872, and she was appointed his 
curatrix in the following month. 

A suit for the recovery of the same property included in this suit 
was instituted in February 1873, and the plaintiff was nonsuited. This 
action was commenced in November 1874. 

Eugene Lemoine, a native of France, came here in 1836 when he 
was eighteen or twenty years old, and married the plaintiff in 1850. 
There was no issue of the marriage. He became insane in 1859, and 
was confined in the city insane asylum. After a few days detention 
there, he was removed under order of court to the State Insane Asylum 
at Jackson on the application of the city attorney, supported by the 
certificate of the city physician that he was affected with démence. The 
petition for his removal states his age to be about forty years. The 
judgment or order thereupon bears date May 31, 1859. 

On the 15th of the previous January, an order of the same kind 
had been made touchiny one Charles Bermel, alleged to be affected with 
intermittent mania, and supposed to be about forty-five years old. 

The superintendent of the city asylum certifies that Eugene Le- 
moine, a Frenchman, aged about forty-five years, was sent to the State 
insane asylum on June 8, 1859. Lemoine’s former partner in business 
took him down to the steamboat at the wharf in this city en route for 
that asylum in that month, and last saw him on the boat. 

The records of the Jackson Asylum have the following entries : 

No. 772. Chas. Bermel, nativity France, address N. Orleans, date of 
admission January 30, 1859. 

No. 828. Eugene Lemoine alias Leopold Burmel, admitted June 9, 
1859. Discharged recovered, March 9, 1860. 

In the discharge-book for 1859 also is this entry ;—828. aged .40 
years, Eugene Lemoine, nativity Germany. 

Lemoine’s former business partner communicated with the officers 
of the asylum after Lemoine’s arrival there, and sent money at differ- 
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ent times for his use. He was informed by them that Lemoine was 
getting on very well. He went up to the asylum to see him in 1859— 
he thinks it was the same year Lemoine was sent there—and he could 
nowhere be found. His description of his visit shall be given in his 
own words ;—* We went around the whole place and hunted for him. 
We went from hill to hill, and the party who was in charge would ask 
me, whenever we would meet any of the inmates, if that was the man, 
and I would say no. After hunting as much as we could and not find- 
ing him, I went to the office and looked into the book, and there I found 
his name as having been received. There was no farther record to be 
found. Then the superintendent said he might be hid in some corner, 
and if I would wait until dinner-time when the bell would be rung he 
had no doubt the man would come up. I waited until the bell rung, 
and we stood at the door, and every man that passed in I was asked if 
he was the man. I examined each one and he was not amongst them. 
After they were seated at the table I examined each man while seated, 
and he was not there.” 

The management of the asylum at that time must have been of 
deplorable inefficiency. The superintendent was ignorant of the names 
of its inmates, and the negligent manner in which the records were kept 
shews the most culpable carelessness. Copious extracts from those 
records are in the transcript, introduced to shew a mass of blunders 
and inaccuracies, and thus throw doubt upon the entries relative to 
Lemoine and Bermel, and give colour to a theory that these were one 
and the same person. 

The argument that the entry of the discharge of Eugene Lemoine 
alias Leopold Burmel as recovered, must be false as to Lemoine, be- 
cause he was said by the physician to have that form of insanity called 
dementia, and dementia is incurable, loses force when we remember 
that the certificate of the physician was given only a few days after his 
attack, and quite too soon for any reliable opinion to be formed by any 
person of the precise kind of insanity into which it would develope. 

Lemoine has never been seen or heard of since, save once in the 
autumn of 1863, and then only by one person, and that person his 
brother-in-law, Thiroux. The case hinges upon that event. Thiroux 
was at Mr. Gayarré’s house, five miles from Tangipahoa, at that time. 
Shortly after mid-day Thiroux was about entering the house, when he 
saw Lemoine walking back and forth between the house and kitchen, 
probably expecting, he says, to be called to dinner. He was walking 
with measured steps, his eyes fixed on his hands in which something 
not discernible was held. Thiroux had to enter a door, and when about 
entering, the eyes of the two men met while they were not more than 
four feet apart. Neither spoke. These two men were on friendly terms and 
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were allied by marriage. Thiroux saw the husband of his wife’s sister 
the last time in 1859 at his house in this city when his insanity began. 
He knew that he had been sent to the Jackson Asylum, and had not 
returned to this city, and yet when he met him not a word was ex- 
changed. “In passing in front of him when our eyes met, he turned 
his back on me, whether intentionally or not, I can’t say. I then said 
‘to myself, if you are too proud to recognise me, I am too proud to 
recognise you.” Thiroux did not ask any one at the house if they knew 
Lemoine or had seen him—did not speak of him to anybody. “He 
wanted to preserve his incognito and I did the same,” is the reason he 
gives for this strange conduct. 

Pierre Dolhonde, a brother of the plaintiff, had a house at Tangi- 
pahoa in 1863, and says Thiroux staid with him then, and recollects 
Thiroux’ mentioning his having seen Lemoine, but this witness made no 
inquiry about him, notwithstanding he was the husband of his own 
‘sister. 

The defendants’ counsel argues that Thiroux’ conduct indicates ex- 
traordinary callousness, or a morbid proneness to take offence at a 
matter which no man of ordinary judgment or intelligence would con- 
‘true into aslight. That is true, and Dolhonde’s conduct is not less 
strange, for he must have presumed that his sister, the wife of this un- 
fortunate individual, would have welcomed the tidings of her husband’s 
restoration to health and liberty. Four years had passed since either 
of these men had seen the husband of one of their nearest relatives. 
Humanity alone would have suggested that both of them should look 
after one, whose condition when they last saw him should have at- 
tracted their sympathy, and who was in those times of war evidently 
roaming about purposeless. Their conduct is incomprehensible, but no 
attempt has been made to shew that either of them is not to be believed. 
“The story that each one tells borders on the incredible, but the only 
reason furnished us to disbelieve them is the unnaturalness of their 
conduct. But we all know there is no limit to the eccentricities of men. 

The property in question came from Olivier Blineau, who died in 
this city August 17, 1863, and bequeathed it to the children of his sister, 
of whom Eugene Lemoine was one. Hence the effort to shew that he 
‘was alive at that time. Thiroux is the only person who pretends to 
have seen him after he was conveyed to the asylum in 1859, and he fixes 
the date of his vision at about the end of October or November 1863, 
and states that he knew of Blineau’s death then, having seen it an- 
nounced in the Bee in the previous September. He knew Blineau was’ 
Eugene Lemoine’s uncle, and must have reasonably supposed that a 
part of his large property would fall to the hitherto impoverished hus- 
band of his wife’s sister, and yet we have seen that he did not accost 
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Lemoine and inquire if he knew of his uncle’s death, or say aught else 
on a subject that one would suppose would have been uppermost in his 
mind. 

In addition to these perplexities we have accounts of Lemoine’s 
death. His uncle Blineau, who had given directions to the asylum to 
supply him with necessaries at his expense, had intelligence of his death. 
This is stated by Mr. Carriere, the son-in-law of Blineau and one of his 
executors, but how or whence the intelligence came is not stated. After 
Blineau’s death, Oarriere applied to the plaintiff for information, and 
she shewed him a letter from the superintendent of the asylum to her, 
to the effect that it did not appear from the records of the asylum that 
Lemoine was dead. It was proved that about that time the plaintiff 
put on mourning, but the proof failed to shew that it was for her hus- 
band. 

The proof of Lemoine’s death fails. Either he was discharged from 
the asylum as recovered, as the entry in its books shews, or he escaped 
and was seen for the last time in the autumn of 1863, and thus one of 
the conditions imposed by the Code is fulfilled by the plaintiff ;—who- 
ever shall claim a right accruing to a person whose existence is not 
known, shall be bound to prove that such person existed at the time 
when the right in question accrued, and until this be proved, his demand 
shall not be admitted. Civil Code, art. 77 new No. 76. 

This is a literal translation of art. 135 of the Code Napoleon, and 
Marcadé, commenting upon it and those which precede it (arts. 50 et 
seq. new No. 47) calls attention to the difference between certain and 
eventual rights of an absentee. The distinction is palpable between the 
right of which an absentee was possessed at the time of his disappear- 
ance, and that which accrued afterwards. The arts. 50-76, new Nos. 
47-75 treat of the former, and those which follow treat of the latter. 
Lemoine had no property when he was sent to the asylum. In the 
language of the Code, he was not possessed of either movable or im- 
movable property within this State. But his disappearance does not 

date from that time. The defendants’ counsel cites Marcadé, who says, 
if there be any incertitude about the existence of the absentee, he shall 
be reputed dead, and we must act asif it were certain that he was dead. 
1 Explic. du Code Nap. p. 339. There is no uncertainty about Le- 
moine’s existence late in the autumn of 1863, and the right to his share 
of Blineau’s bequest accrued the previous August. Marcadé continues ;— 
Si donc la condition opposée était, comme dans le cas du numéro précé- 
dent, l’existence de l’ayant droit au moment ou ce droit s’ouvrirait, la 
demande ne triomphera qu’autant qu’il sera prouvé que cet individu 
vivait encore a cette époque. Si c’est individu en personne qui vient 


_ former la demande, lui-méme sera la preuve vivante du fait. Mais si 
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aujourd’hui il est mort ou absent, soit declaré, soit seulement présumé ; 
en un mot, si ce n’est pas lui-méme qui agit, mais un représentant, ce 
sera le cas de demander la preuve que le représenté vivait encore quand 
le droit s’est ouvert & son profit ; jusque-la, en effet, il n’est pas établi 
quel’événement qui devait réaliser son droit soit accompli. Eh bien ! c’est - 
la, ni plus ni moins, ce que veut notre art. 135 (which we have already 
said is copied in our Code) qui serait plus clairement rédigé en ces. 
termes ; Lorsqu’un droit, qui ne competait & une personne que sous la 
condition qu’elle existerait encore lors de son ouverture, sera réclamé 
par un représentant de cette personne, ce représentant ne pourra l’exer- 
cer qu’en prouvant qu’a cette époque de l’ouverture la personne vivait 
encore. Ibid. p. 341. 


To the same effect are the other French commentators. Proudhon, 
Etat des Personnes, p. 263. 1 Toullier, Nos. 473 et seq. 1 Delvincourt, 
ce. 3. The mistake of supposing that these writers sustain the defend- 
ants lies in the cardinal error of assuming that Lemoine’s disappear- 
ance was in 1859 or 1860 at latest, and was thus before the right, now 
claimed by his curatrix, accrued. 

We feel bound therefore to sustain the plaintiff’s pretensions in the 
present proceedings under the proof, and the more so, because if Le- 
moine should re-appear, his rights will have been protected, whereas a 


contrary decree would leave the defendants to do with the property as 
they willed. 


The plaintiff cannot receive, as his curatrix, any portion of the prop- 
erty or rents until she has given security which we must presume was 
required when she qualified, and which can be required by those inter- 
ested, if it is not already given. 


Judgment affirmed. 


On REHEARING. 


DeBuanc, J. It was not proven, and we cannot presume that 
Eugéne Lemoine is dead, and—as it stands uncontradicted—we cannot 
disbelieve the sworn assertion that he was alive when Blineau died ; 
and—nevertheless—it was on the faith of an adverse assertion, that his 
co-legatees claimed and were allowed the joint legacy from Blineau to 
them. 

Presuming—as they did—that Eugéne Lemoine had died before 
Blineau, the executors of the latter’s will did not cause him to be repre- 
sented, in the proceedings which resulted in the delivery of the de- 
ceased’s legacies, and—though he was then alive—the share to which he 
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was entitled under said will, passed to, and is now in the possession of 
his co-legatees. 

His wife, who was regularly appointed and has qualified as his 
curatrix, brought this suit to recover the property embraced in the leg- 
acy from Blineau to him, and her demand is resisted by the co-heirs of 
the absentee, on several grounds, one of which has been urged but since 
we granted their application for a rehearing of this cause, and it is 
“that, not being an heir, legatee or creditor of the absentee, Mrs. Le- 
moire is without power to accept and claim the legacy already 
referred to.” 

Testamentary dispositions do not fall because the instituted heir or 
legatee happens to be absent, when the testator’s succession is opened. 
C. C. 1700, 1703, 1705. Absence cannot—of itself—be considered as an 
incapacity to receive by donation, and the executors of Blineau’s will, 
whose functions were to discharge the legacies, could not—by a proceed- 
ing in which Eugéne Lemoine, who survived the testator, was not repre- 
sented, transmit to his presumptive heirs his share of the deceased’s 
succession. 

As we are satisfied that Eugéne Lemoine was seen and was alive 
after the death of Olivier Blineau, the legacy in his favor, which is one 
under a particular title, gave him, to the property bequeathed, a right 
which—from the death of the testator—he could have transmitted either 
by an act inter vivos or mortis causa, or by succession ; and that prop- 
erty—his title to which never was divested—forms a part of his estate, 
and was properly placed under the administration of his curatrix and 
wife, his partner in the matrimonial community. 

C. C. 1626 (1619); Marcadé, vol. 4, p. 87, 127 ; C. C. 64, (65); 47 (50) ; 
48, (51). 

Were it true that—though the creditors of an heir can be authorized 
to accept, in his name and stead, the inheritance which he renounces or 
refuses to accept, the wife and curatrix of an absentee is denied that 
privilege, it would not follow that, on that account, the legacy to Eugéne 
Lemoine has lapsed, and that, becuuse of his absence—his inheritance 
has devolved upon those who had a concurrent right to a joint legacy. 

It is, however, useless to discuss this point. The Civil Code pro- 
vides “that the curator of an absentee is bound, with respect to his ad- 
ministration, by the same obligations and responsibility by which tutors 
are bound, and the tutor may accept legacies, donations and other ad- 
vantages made to his ward.” Besides, the paramount object of legisla- 
tion is to protect and preserve for all—as well for an absentee as for the 
child who is yet in his mother’s womb—the rights which spring from its 
enactments. 

@. C. 50, (53) ; 354, (349) ; 29, (29); C. P. 109. 
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The only doubt which induced us to re-examine this important 
cause, has been dispelled by the last trial, and—notwithstanding the 
* able and remarkable defence twice presented by appellant’s counsel, we 

still believe that the judgment of the lower court is correct. 
It is, therefore, ordered that our former decree remain undisturbed. 
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Where one is sued eo nomine as an indorser, and evidence is received without objection 
tending to show the relation of principal and surety, the suretyship will be enforced if 
the proof thereof be adequate. 

The mention in the note of evidence that evidence was objected to, without statement of 
grounds, is not equivalent to the reservation of a bill of exception. 

An accommodation indorser is entitled to demand protest and notice. 

A demand-note must be protested and notice given within a reasonable delay in order to hold 
an indorser. What constitutes reasonable delay depends upon the facts of each pre- 
sented case, and the mere fact that the debt bears interest does not take it out of the rule. 

A delay of four years held unreasonable. 


— from the Sixth District Court, parish of Orleans. Rightor, 
J. 


By the Reporter: This suit is on two demand-notes, which were 
protested only several years after their dates, and on which the holder 
eontends that the payee and indorser is liable. 


Braughn, Buck & Dinkelspiel, Charles G. Ogden, for plaintiff and 
appellee : 

The facts and circumstances attending the execution of the notes, and 
the notes themselves on their face, show that they were given as a 
continuing security for the repayment of a loan on which demand 
was always in season. Vreeland vs. Hyde, 2d Hall’s Reports, N. Y. 
p. 429; Merritt vs. ‘lodd, 23 N. Y. p. 28. 

The payee indorsed the notes in the hands of the makers, by whom it 
was afterward given to plaintiff, and he is,in fact and in law, a 
mere surety, not entitled to protest and notice. 21 An. 208; 3 An. 
390 ; 6 Rob. 120; 1 An. 254. 


C. H. Lavillebeuvre, Carleton Hunt, for Wintz, defendant and ap- 
pellant : | : 

The law of promissory notes payable on demand, is that the time 

~ of payment must depend upon the circumstances of each particular 

case ; but the demand must be made within a reasonable time. Four 

or five years in this case was not a reasonable time. Story 
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on Promissory Notes, 3 207; Chitty on Bills, ch. 9, pp. 402-412; 
Bayley on Bills, ch. 7,% 1, p.- 324, 5th ed., also p. 232; 7 La. 119; 
2 Caines, 369; 1 Cowen, 397 ; 7 Johns. 70; 14 Vermont, 387; 5 New 
Hampshire, 159; 7 Foster, 234; 14 Calif. 458 ; 44 Maine, 467; 5 Rh. 
I. 171; Am. Bankruptcy Register for 1871, vol. 5, p. 200, re Craw- 
ford. 








The opinion of the court was delivered by 
Waits, J. The plaintiff sues Guéblé & Nippert and F. Wintz, the 
former as makers, the latter as indorser, of two demand-notes, the one 
for $1500 the other $300, dated, respectively, the one June the 22d, the 
other June 27th, 1874, both drawn by Guéblé & Nippert to the order of 
- F. Wintz, and by him indorsed in blank. The:e was judgment below in 
favor of the drawers and against the indorser, the latter having alone 
appealed. The defense of theindorser is want of demand, protest, and 
notice, and discharge resulting from the bankruptcy of the drawers,* 
and the conduct of the plaintiff in the bankruptcy proceedings. Before 
passing on the sufficiency of the protest and notice, it becomes neces- 
sary to consider whether the indorser was entitled to notice, the plain- 
tiff contending that his relation being that of a surety not within the 
benefits of the Jaw merchant, he was not discharged by want of reason- 
able protest and notice. The solution of this issue presents two ques- 
tions for our determination: First, where one is sued eo nomine as an 
indorser, is evidence admissible to show, under the general-relief 
prayer, that the defendant was not an indorser, but a surety? If the 
evidence be in the record tending to that end, ought it to be considered 
in the absence of all formal objection to its introduction? If yes, does 
the proof in the record show their relation of suretyship ; andif so, was 
protest necessary ? Ist. If the person here sued as indorser was, on the 
face of the note, not a party to it, in the commercial sense of the word, 
we have no doubt that although sued as indorser the liability result- 
ing from his contract, and which was patent on the face of the instru- 
ment, could be enforced despite the mistaken designation as indorser in 
the pleadings. Chorn vs. Merrill et al. 9 A. 533. But such is not the 
case here, where the party sued as an indorser is, so far as can be dis- 
covered by the paper itself, nothing but a commercial indorser, the 
notes being drawn to his order, and by him indorsed in blank. How- 
ever, if the rule in Chorn vs. Merrill ought not to be applied to a case 
where the suretyship depends on proof dehors the note, we think it has 
application where the proof relied on to show the suretyship has been 
admitted without formal objection, and such is the case here, for none 
of the objections noted in the record contain such statement of grounds 
as to render the objections in the note of evidence equivalent to bills 
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of exception. Before considering the proof on the subject of the sure- 
tyship, which is conflicting, we will consider the relation of the parties 
as shown by the notes and the testimony, as to which no conflict exists. 
The proof of that nature is, that the notes were delivered by the 
makers to the present holder in the condition in which they now are, 
with the indorsement of the payee on them, thus showing that they 
were indorsed by the payee for the benefit of the makers, and left with 
them for use. Did this state of facts alone render the payee and in- 
dorser so liable as surety as not to entitle him to protest and notice? 
There can be no doubt, as taught by an overwhelming current of au- 
thority, going back almost to the birth of our jurisprudence, that one, 
who, not a party to commercial paper indorses it, becomes a mere surety, 
not entitled to protest and notice. Weaver vs. Marvel, and authori- 
ties there cited. There can also be no doubt since Weaver vs. Mar- 
vel, 12 A. 517, that an accommodation indorser is quoad the holder a 
mere commercial indorser, entitled as such to due notice. Ball vs. 
Grand, 14 A. 305; Field vs. Delta Company, 21 A. 25; Crane, Executor, 
vs. Trudeau, 19 A. 308. 

It is evident that the indorsement in the present case does not 
come within the first rule to which we have referred, because the paper 
is drawn to the order of the indorser, and he is not only, therefore, not 
to be considered as a third party to the paper, but is, on the contrary, 
a@ regular commercial payee, through whose blank indorsement the 
formal title regularly passed. We think it is also equally clear that the 
mere fact of the paper having been delivered to the holder by the 
drawers does not per se create the relation of suretyship, because it 
simply shows the indorsement to have been one for accommodation. 
True, in Crane vs. Trudeau, the court in recognizing the settled rule 
that an accommodation indorser was entitled to notice said that where 
the transferee of a note takes it from the maker with the indorsement 
on it the indorser was a mere surety; but, as said in Field vs. Delta 
Company, this statement was purely obiter, and was, we think, not well 
founded. In Weaver vs. Marvel, 12 A. 517, the notes were delivered by 
the maker with the indorsement, and yet, as the parties were formal 
parties to the paper, the relation of accommodation indorsers was 
applied. Such is the general rule. Daniel on Negotiable Instruments, 
vol. 1, p. 522. We have been able to find no case in the books holding that 
where a note was delivered toa third party with the indorsement of 
the payee that that fact alone made the payee other than an accommo- 
dation indorser. There is testimony in the record tending to show an 
express agreement of suretyship on the part of the indorser. The 
plaintiff testifies that the money was loaned on the express understand- 
ing with the indorser that he should become the surety ; the defendant, 
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that he indorsed for the accommodation of the makers, without any 
knowledge of when or from whom the money was to be obtained. There 
is nothing to discredit either, and no facts upon which we can form an 
estimate of probability. Under this state of facts, the burden of proof 
being on the plaintiff, and the written contract being in the form of a 
commercial indorsement, we can only follow the legal presumptions 
and conclude that the burden being on the plaintiff, he has failed to 
make out his case. _ 

These matters being disposed of, we have for solution the only 
other question: Was the indorser discharged by want of due protest 
and notice? The notes, as we have seen, were demand-notes, dated 
June 22 and 27, 1874; they were protested, and notice given on the 26th 
March, 1879, four years and nine months from their date. The position 
of plaintiff is, first, that protest and notice are only necessary when the 
obligation matures, and that a demand-note only matures when pay- 
ment is demanded ; second, that if a reasonable time is the test, the 
facts of this case show the delay to have been reasonable. 1. The 
universal rule, we take it, is that a demand-note must be presented 
within a reasonable time; and while the text-writers and books are full 
of cases wherein the question of what constitutes reasonable time is 
discussed, we have been referred to no authority, except one case, to 
which we will hereafter advert, questioning the general rule that reason- 
able time is the criterion by which to fix the period of presentment on 
demand-notes. Bayley on Bills, chap. 7, sec. 2, p. 324; Story on Bills of 
Exchange, sec. 325; Parsons, vol. 1, p. 263; Daniel on Negotiable In- 
struments, sec. 610. The fact of the note bearing interest does not alter 
the rule, although it may be an element of fact in ascertaining what is a 
reasonable time. See Daniel on Negotiable Instruments, loc. cit. ; 
De Lane Co. vs. Fredick Stokes & Co. 5 Rh. I. p. 179; Ayer vs. Hutch- be 
ins, 4 Mass. 370; Thurston vs McKown,6 Jb. 528; Hemmenway vs. ! 
Sione, 7 Jb. 58; Field vs. Nickerson, 13 Jb. 131, 137, 138; Stockbridge 
vs. Damon, 5 Pick. 223; Thomson vs. Hale, 6 Jb. 259; Sylvester vs. 
Crapo, 15 Ib. 92 ; Stevens vs. Bruce, 21 Jb. 193; Ranger vs. Cary, 1 Met. 
369; Am. Bank vs. Jenness, 1 Jb. 288; Knowles vs. Parker, 7 Jb. 31; 
Tucker vs. Smith, 4 Greenl. 415; Dennett vs. Wyman et al. 13 Verm. 
485 ; Camp vs. Clark, Trustee, 14 Jb. 287 ; Nevins vs. Townsend, 6 Conn. 
5; Wetley vs. Andrews, 3 Hill (N. Y.) R. 582 ; Carll vs. Brown, 2 Mich. 401. 

The one case differing, as we think, from the entire current of au- 
thority is that of Merritt vs. Todd, 23 N. Y. 28; but it was decided by a 
divided court, and its correctness has been questioned. 41 N. Y. 595, 
However, even did its reasoning raise doubt in our minds as to the 
correctness of the general commercial law, we would hesitate long be- 
fore departing from the general rule of the law merchant on the author- 
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ity of one decision, which has been aptly said “was a departure from 
every case in this country previously decided on the same point.” 41 
N. Y. 595. But the reason of the conclusion in Merritt vs. Todd is not in 
our view satisfactory; it seems to have, in a iarge measure, resulted 
from a desire to arrive at some more certain test than that of a reason- 
able time, which, in the nature of things, depends on the facts of each 
ease. In seeking this end it establishes a principle which extends the 
time for presentment to an indefinite period, and if it does not render 
less certain, assuredly renders less equitable, the wise principle of 
reasonable delay by allowing a holder to indulge in any delay, however 
unreasonable. The only remaining question then is, was the delay of 
nearly five years in the present case unreasonable? The parties were 
both residents of this city, and in the absence of particular or peculiar 
- conditions the question would seem hardly to admit of but one, an 
affirmative answer. The plaintiff explains and justifies the delay by the 
conduct of the indorser, who he swears made frequent promises and 
statements, by which he was induced to abstain from demanding pay- 
ment. But on this subject we have the same conflict of testimony as 
that previously stated. The delay being, if unexplained, clearly un- 
reasonable, and the testimony by which it is sought to be explained 
being directly contradicted, without any preponderance in either the 
number or credibility of the witnesses, the only conclusion left open for 
our adoption is to hold that the delay of nearly five years not being 
explained it is evidently unreasonable, and the indorser is therefore 
discharged. : 

It is therefore ordered that the judgment below rendered against F, 
Wintz be and the same is hereby reversed, and it is ordered that there 
be judgment against the plaintiff and in favor of Wintz, rejecting 
plaintiff's demand with costs in both courts. 

Rehearing refused. 


No. 3529. 


CrESCENT-City Bank vs. Marie L. L. BLangve. 


Where an act of mortgage has been consented to by an agent, authentic proof of the agent's 
authority must be made to obtain executory process. 


a from the Seventh District Court, parish of Orleans. Collens, 
J. 


A, & W. Voorhies for plaintiff and appellee. 

E. Meunier for defendant and appellant. 

The opinion of the court was delivered by 

Waitt, J. The plaintiff applied for and obtained an order for the 
issuance of executory process to enforce the payment of a certain note. 
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mm The act of mortgage annexed to the petition was consented to by 
41 Charles De Haute de Lassus, acting as agent of the defendant; the 
in power under which he acted was not annexed to the act of mortgage’ 
ed but was referred to as deposited in the office of a designated notary. 

n- The defendant having appealed, assigns as error, patent on the face of 

ch the record, the want of authentic evidence of the authority of the agent. 

he That such evidence was necessary, is no longer an open question. 3N. 

er S. 315; 7 N.S. 515; 12 R. 238; 2 A. 491. 

of It is contended that the failure to make the authentic proof of the 

er agency has been cured by the fact that the appeal was taken, and the 

of appeal-bond signed by De Lassus, agent. We think the proposition 
re untenable. The question presented by the appeal is simply whether 
ar the lower court had before it the authentic proof, which was a pre- 
in requisite to the rendition of the order. Besides, granting the agency at 

16 the time of the appeal, and when the bond was signed, non constat that 

id it existed when the act of mortgage was passed. 

Judgment reversed. 

1S 

Ne 

d 

1e No. 7786. 

- Fanny CAMPBELL vs. CHRISTIAN D, OWENS ET AL. 

a An executor may cause to be made, or may himself make, the sale of property he ad- 
ministers, 

, When offered the second time for sale, on twelve-months credit, the property of a succession 

'? in which minors are interested need not bring either its real or appraised value, but 

e may be validly sold for whatever it will bring. 

g Where succession property at first offering fails to bring the required price, no additional 
order of court is required to authorize the administrator to re-advertise and sell on 
twelve -months time. 

PPEAL from the Seventh Judicial District Court, parish of Avoyelles, 
Yoist, J. 
Frith & Edwards for plaintiff and appellant : 
First—Succession property in which minors are interested must bring é 
» the full amount of its appraisement. 29 A. 505, 506. 
Second—Property cannot be sold on twelve-months time, unless under 
* and by virtue of a second order of court. 
Third—An auctioneer who is an administrator cannot act as auctioneer 
of the property he administers. 
A. B. Irion for defendants and appellees : 
y The plaintiff contends that the second offering on a credit of twelve 






months could not be made without a special order of the court. 
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The language of article 990 is almost the same as that of articles 
680 and 681, providing for sheriff’s sales. The fi. fa. orders the 
sheriff to sell for cash. If the property does not sell for cash, he 
immediately re-advertises it to be sold on a credit of twelve months. 
He does not return his execution and get another to authorize him 
to sell on a credit. It seems to be the object of the law to make 
the same provisions for the sale of succession property. Article 
990 provides that if the appraised value is not bid at the first offer- 
ing, the property shall be sold on a credit of twelve months for 
what it will bring. It does not say that a new petition shall be filed 
and a new order obtained for the second sale. The whole complaint 
is based upon the absence of a second order, which the law does 
not provide for. The judgment of the lower court was in favor of 
defendant, and it is respectfully asked that this judgment be 
affirmed. 


The opinion of the court was delivered by 

DeBtanc, J. Fanny Campbell was the fourth wife and is the sur- 
viving widow of Dr. William H. Winn, who died shortly after the 1st of 
November 1877, leaving two minor children born of his last marriage. 

His widow declined to qualify in the executing of his will, and— 


with her consent—J. J. Gondeau was appointed to execute it. He—as 
such—obtained an order to sell, and sold—for $386.26—the personal 
effects belonging to the community which had existed between the de- 
ceased and two of his wives. 

After that sale, he filed a tableau, in which he carried and classified 
the claims which he considered as due by the succession of Winn and 
the last community. In that tableau, which was partially amended and 
- homologated on the 12th of April 1879, the surviving widow is classed— 
in accordance with the homestead act—as a privileged creditor for the 
‘sum of one thousand dollars. 

Pressed, as it is admitted he was, by Mrs. Winn and the other cred- 
itors, the executor procured—on the 10th of January 1879—an order to 
sell the real estate, partly for cash and partly on terms. He, accord- 
ingly, advertised the intended sale, and—on the day fixed in the pub- 
lished notice—proceeded to offer the property at auction. Its appraised 
value not having been bid, he re-advertised it for sale on a credit of 
twelve months, and—at the second offering—adjudicated it to Mrs. 
Alice W. Owens for two hundred dollars. 

Less than two months after that adjudication, Fanny Campbell— 
acting in her own name and as tutrix of her children—brought this suit 
to annul it, on the grounds: 

1. That, as Gondeau was a regular auctioneer, he could not have 
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been, as he was, authorized—as executor—to advertise and sell the 
property referred to. 

That distinction is not sustained by either the spirit or letter of the 
law, which provides that representatives of successions—without ex- 
ception—shall have the right to cause to be made. or to make them- 
selves the sale of the property which they administer. 

Rev. St. sect. 1467. 

2. That, unless the purchase price of the property belonging to a 
succession, cr in which minors are interested, be equal to its actual 
value, its sale for less than the amount of its appraisement, is void. 

This is true, but only so far as it relates to the first offering ; for we 
ourselves said that the property may be re-advertised for sale, and—at 
the second offering—sold at twelve-months credit, and—then—for what 
it will bring. 

29 A. 505. 

In “ Fraser vs. Zylicz,” we held that property which had passed to, 
and fully vested in minors, could not—legally—be sold for less than its 
appraisement. The Code so expressly provides—art 342. Here, how- 
ever, the property twice offered for sale, and sold—at the second offer- 
ing—on credit and under its appraisement, belonged to an insolvent 
succession, which—at that very moment—was opened and under ad- 
ministration. 

29 A. 536. 

“When”—as said by this court—“an administrator has been ap- 
pointed to a succession, the widow in community, and the tutrix of the 
minors, who are necessarily beneficiary heirs, have no right to interfere, 
and have nothing to claim until the debts of the estate are paid, and 
its administration legally terminated. The sale of the property of such 
an estate, for the payment of debts, is not subject to the rules and 
formalities prescribed for the alienation of minors’ property as such, the 
beneficiary heir having but a residuary interest in the estate, which can 
be ascertained only by a full administration.” 

10 R. 509. 

The Code of Practice provides, in terms which admit but of one 
construction, that—at the second offering—the property of vacant es- 
tates, of all successions accepted with the benefit of inventory, whether 
the heirs are minors or of age, and of all successions under administra- 
tion, must be sold on credit and for what it will bring. 

C. P. 990, 992. 

In an amendment to her original petition, plaintiff avers that—after 
the first offering—the property was re-advertised for sale, and sold by 
the executor, without an additional order from the court, and that this 
was irregular. The article of the Code does not require that a new 
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application Le made to obtain a second order, and that a second com- 
mission issue to the auctioneer, to authorize him to re-advertise for 
sale, and to sell on a credit of twelve months. 

We believe, as defendant’s counsel, that—in such a case—the com- 
mission addressed to the auctioneer may properly be assimilated to a 
writ of fieri facias directed to a sheriff, and that it would be a vain 
thing to return either after the first offering, inasmuch as any subse- 
quent commission could but rehearse the imperative command of the 
law itself, and it is that, then, the property be re-advertised for sale and 
sold for what it will bring, within a delay and on conditions which it 
fixes and specifies, and which—unless with the consent of every in- 
terested party—could not be changed or altered by the judge. 

C. P. 990. 

The charge of fraud which—in the brief and nowhere else—is 
made against the executor, is—not only not justified by a vestige 
of evidence—but repelled by every proceeding which followed his ap- 
pointment. They were openly conducted, and—we think—more in the 
interest of the widow and children of the last marriage, than that of 
the creditors and of the other heirs. 

If, as averred in the uncontradicted affidavit of their counsel, the 
property adjudicated to defendant was worth more than one thousand 
dollars, she could have purchased it in satisfaction of her own and her 
children’s rights, but—it seems—forgot. that “the law favors the vigi- 
lant.” 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed with costs. 





No. 7661. 


STATE EX REL. N. O. GAstiaht Company vs. Mayor anp Councit oF NEw 
ORLEANS. 


When the law vests a public officer with a discretion to do or not do a thing, a mandamus will 
not lie to control him. 

The franchise or exclusive privilege of running horse-cars through the streets of New Or- 
leans is properly within the meaning of section 10 of Act No. 30 of 1876, and the City 
Co incil has the right to appropriate the amount realized by sale thereof to the redemp- 
tion of the bonded debt, as directed by said section. 


a from the Fourth District Court, parish of Orleans. Houston, 
J. 


John and W. S. Finney for relators : 
First—The claim is reduced to a judgment. The duty to provide for 
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its payment is perfect. 29 A. 661 ; Dillon on Municipal Corporations, 
2d ed. sec. 686, p. 776, sec. 685 ; 8 Otto, 392, 


Second—A creditor fully secured should not be permitted to exhaust 


another fund to the detriment of a creditor who can only be paid 
out of that fund. 2 Bouvier’s Law Dictionary, p. 551, verbis Sub- 
stitution in Chancery Practice; 2 Story’s Equity Jurisprudence, 
section 1227; Adam’s Equity, 272, side-paging and notes ; Aldrich 
vs. Cooper, 8 Vesey, Jr., 395 ; 2 McLean, C. C. R. 490; Trimmer vs. 
Bayne, 9 Vesey, Jr., 211 ; 2 Brockenborough’s C. C. R. 267 ;.1 Hop- 
kin’s Chan. Rep. 460. 


But the tenth section of the premium-bond law has no application to 


the money in question. That money does not proceed from the sale 
of property. The city does not own and never did own any prop- 
erty in the streets along which the right of way is granted. Streets 
are public things. R. C. C. 454. “ Public things are those, the prop- 
erty of which is vested,in a whole nation, the use of which is al- 
lowed to all the members of the nation.” R. C. C. 453. Their 
destination cannot be changed without the consent of the sovereign. 
4 Martin, 2 ; 9 Peters, 224 ; 2 Hennen’s Digest, pp. 1566, 1567. The 
city never had any property in the streets in question, and could 
sell none. The naturefof the act done by the city in granting the 
franchises to the railroad is fully explained in the case of Brown vs. 
Duplessis and the City, 14 An. 842. 


“The selling of this right of way is not an alienation or appropriation 


of a portion of the public streets for private uses, any more than 
the licensing of omnibuses or hacks for a specified period is an 
alienation or appropriation of the public streets.” Ibid. 843. On the 
next page the power to grant the franchises is deduced from the 
following provisions in the City Charter: 


It says, “The Mayor and Common Council shall have power and 


authority to make and pass such by-laws and ordinances as are 
necessary and proper, and are not contrary to the Constitution and 
laws of the United States or this State: first, ete. * * *; second, 
to regulate and make improvements to the streets, public squares, 
wharves, and other property. * * * Twelfth, to make regula- 
tions for the proper government of carts, drays, carriages, omni- 
buses, and other vehicles of every description, which run in the 
streets, or anywhere within the limits of the city, and to determine 
through what streets the same shall pass.” Revised Statutes of 
1856, sec. 51, pp. 368, 370. Vide, also, C. C. 859; 18 La. 284; Drake 
vs, the Hudson River Railroad Company, 7 Barbour’s Supreme 
Court Reports, 524. 
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Third—It is no answer to the mandamus, that the defendants since its 
service have placed themselves in a position to evade or defy the 
authorities of the court. State ex rel. Carondelet Canal and Nav. 
Co. vs. the City, 30 An. 710; United States ex rel. Ranger vs. the 
City, not reported; C. P. 843; High on Extraordinary Remedies, 
sections 572 to 576 inclusive ; United States vs. Supervisors, 2 Bis- 
sell, 77. 

If nothing else can be done, they must levy a sufficient tax, up to the 
limit permitted by the act of 1870. If they persist in contumacy, 
the court will persist in punishing. C. P. 308, 843. 


E. Howard McCaleb for respondents : 


First—Property under our law includes franchises. Gaslight Co. vs. 
Board of Assessors, 31 An. 

Second—Relators are not entitled to the mandamus, Current expenses 
are not entitled to special taxation. 


The opinion of the court was delivered by 

Spencer, J. Relator is a judgment creditor of the city for $113,- 
368 85 for balanves due for gas furnished the city in the years 1875, 
1876, 1877, and 1878. This judgment was rendered 13th June, and duly 
registered according to provisions of Act 5 of the extra session of 1870, 
on 23d October, 1878. Act 5 aforesaid prohibits execution against the 
city, provides for registering judgments against it, and directs them to 
be included in the next annual budget, and paid in the order of their 
registry out of any moneys in the treasury appropriated to that pur- 
pose. 

The right of way and franchises of the City Railroad Company 
being about to expire, in January and July, 1880, the City Council ad- 
vertised the same for sale, including the right of reversion of the equip- 
ments of said road, which belonged to the city upon paying their esti- 
mated value. The various rights, privileges, and franchises were 
adjudicated to the City Railroad Company itself, as the highest bidder, 
for the sum of $630,000 cash, which sum was paid into the city treasury 
in October, 1879. Relator institutes this proceeding to compel the City 
Council to include that sum in the budget for 1880, and apply it to the 
payment of registered judgments, including the one held by relator. 
The City Council resist this demand on various grounds, one of which 
is, we think, good. 

The tenth section of Act No. 30 of the General Assembly, approved 
March 26, 1876, (commonly known as the Premium-Bond Act) provides : 
“That no city property of any kind shall hereafter be sold or conveyed, 
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its in any manner, except the proceeds be applied to the reduction of the 
she bonded or floating debt.” 

av. It is manifest that it is discretionary with the Council to apply the 
he proceeds of the sale or conveyance of such property either to the 
8, bonded or floating debt ; and therefore a mandamus will not lie to com- 
is- pel the application of the funds to one rather than to the other. When 


the law vests a discretion in the officer to do or not do a thing, the writ. 
he will not lie. 
cy: If, therefore, the $630,000 received from the City Railroad Company 
be the proceeds of the sale or conveyance of property of any kind, its 
application to the redemption or reduction of the bonded debt by the 
Council was legal and proper, as the act leaves it discretionary to which 


vs. class of debts it shall be applied. 
The language used by the tenth section, “ No city property of any 
es kind shall be sold or conveyed, in any manner, except the proceeds be 


applied,” ete., gives to the word property its broadest and most generic 
signification. It cannot be denied that the city has the right of sell- 
ing or otherwise conveying the privilege or franchise of running cars 
through the streets of New Orleans. 14 An. 842. That privilege or 


3, franchise is a thing of value, and we have held that it is a proper sub- 
5, ject of taxation. N. O. and Carrollton R. R. Co. vs. Board of Assessors, 
ly : not yet reported. See, also, N. O. Gaslight Co. vs. Board of Assessors, 
0, 31 A. 475, where the authorities are referred to at length. It is equally 
he certain that this right of running cars through the streets is vested in 
to the city ; otherwise it could not cede or sell it to another. It is there- 
ir fore, we think, a right which possesses value, and, in this sense, would 
- fall within the meaning intended by the words “any property.” By the 
sale or conveyance in question the city divested itself of this right and 
Ly vested it in the City Railroad Company, quoad certain streets. 
d- Moreover, the city possessed the right of reversion, i. e. the right of 
“ taking at an estimation all the property and equipments of the City 
i- Railroad Company, on expiration of its original contract. This right, 
"e which was evidently one of value, was also surrendered and conveyed 
r, with the franchise and right of way, and entered into and made part of 
y the thing sold. 
y The manifest purpose of the tenth section of the Premium-Bond 
le Act, was (in order to make it acceptable to the creditors) to make available 
r. for their redemption, in addition to the five-mill tax, all the means of 
h income possessed by the city, outside of those usual and customary 
annual revenues immeémorially applied to its current expenses. We 
d think, therefore, that the City Council are not obliged to carry said 


sum of $630,000 into the budget of 1880, or apply it to,the judgment or 
floating debt of the city ; that in using it for reduction of the bonded 
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debt, the Council exercised a discretion vested in it by law, and not sub- 
ject to control by the writ of mandamus. 

The judge a quo made the mandamus peremptory, to the extent of 
ordering relators’ judgment and all judgments registered prior thereto 
to be placed on the next annual budget, and to provide for their pay- 
ment in their order, and to exhaust the power of taxation vested in 
the city to accomplish that end. In other respects the mandamus was 
refused. 

The judgment appealed from is correct, and it is affirmed with 
costs. 

Rehearing refused. 


No, 7741. 


PALMER DICKSON ET AL. vs. H. P. DIcKSON ET AL. 


‘The allegation of a defendant in her answer.that she had “ advanced” a certain sum to the 
plaintiff does not amount to a plea of payment. 

A plaintiff who successfully objects to the introduction of evidence to support a certain alle- 
gation in the defendant's answer, cannot afterward ask that the aliegation be considered, 
as involving any admission by the defendant. 

Where a debtor executes a mortgage to his creditor to secure a certain debt, and ne creditor 
does not accept the mortgage at the time of its execution, and some time thereafter, be- 
Sore accepting the mortgage, sues to recover the debt, the debtor will be thereby released 

from the obligations of the inchoate mortgage. 


PPEAL from the Eighteenth Judicial District Court, parish of Bos- 
sier. Turner, J. 


J. D. Watkins for plaintiffs and appellants: 

First—We quote the following authorities: A mortgage may be given 
for part of an obligation, R. C. C. 3294. See, also, 3304, 3307. No 
written acceptance of a mortgage necessary. 8 A. 508; 12 A. 739. 

‘Second—H. D. 1001, Nos. 9 and 938, Nos. 3 and 1002, No. 16. The offer 
in the Leonard lease to have plaintiffs relinquish their mortgage, 
and their refusal, was an acceptance of the mortgage. A mort- 
gagee’s acceptance is presumed. Usufructuary can renounce usu- 
fruct at any time, as did Mrs. Dickson in face of this mortgage. 
Louque’s Digest, 609, No. 20; 30 A. 268. The mortgage was no 
novation. Louque, p. 461, Nos. 4 and 5, and p. 462, Nos, 4, 6, 8, 12, 

- 13, 15. 

"Third—Donations must be of present property. It cannot be such 
matter as stated in mortgage sued on. R. C. C. 1468 and 1528, 
Obligations separately contracted may be separately enforced. 2R. 
207. H. P. Dickson’s bond as administrator was one obligation. 
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The mortgage was another, separate. Of the mortgage the parish 
court had no jurisdiction, and it could not be urged in opposition to 
administratrix’s account in the Boisse case. 

Fourth—It is not permitted to sue in reconvention to cancel a lease in 
response to a suit by a plaintiff for a sum of money, any more than 
to plead a petitory action against a money demand. 


L. M. Nutt and B. F. Fort for defendants and appellees : 

First—No consideration for this obligation is expressed, none alleged, 
no legal or valid one proved. There is no evidence of intention on 
part of plaintiffs to accept, until institution of this suit, 9th of June, 
1879, nearly five years after date of notarialact. Acceptance should 
have been in a reasonable time. C. C. art. 1802. 

Assent must be made by acts excluding every other hypothesis, 12 An. 
253, and authorities cited. C. C. 3411, sec. 5, 1800, 1801. 

Second—Our courts have repeatedly held that the true cause or con- 
sideration of a written instrument, authentic or under probate sig- 
nature, can be shown by parol. C.C. arts, 1893, 1900; 3 An. 235; 4 
An. 540; 7 An. 298. 

Parol proof is admissible to prove the character of the consideration or 
cause. Greenleaf, 283, 284. 

Third—The plaintiffs, by their allegation in the petition, are residents of 
Caddo, a different residence to that of defendant, their mother, and 
therefore, by C. P. 375, she can reconvene for any cause, although 
not connected with nor incidental to the main action. 

Fourth—The Rush Point place, by the evidence, is worth $2000 per year, 
and the amount plaintiffs pay for itis only fifty dollars per year. 
Then the lease is simply a donation, and void for want of being 
passed before a notary and two witnesses, C. C, 1536 and 1538, 

Fifth—The pretended lease for seventy-five dollars per year of property 
worth one thousand dollars per year, if the court under the evidence 
believes it to be real, is also a virtual donation, and void for want 
of form. The contest as to this last lease shows the necessity for 
the rule in C. C. 1536 and 1538. 

Sixth—A donation may be revoked for ingratitude. C. C. 1559, 1560, 
1561. 


The opinion of the court was delivered by 

DeBuanc, J. On the 13th of May, 1874, one of the defendants— 
Mrs. H. P. Dickson—acknowledged, in a notarial act, that she was truly 
and justly indebted unto her children Lizzie, Emily, Palmer and Hugh, 
in the sum of each five thousand dollars, with interest at eight per cent 
from the date of the acknowledgment, and—to secure that unexplained 
indebtedness—consented to a mortgage on several fractions of land. 
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. Mrs. Dickson alone appeared in, and signed the act which evidences. 
that obligation and the mortgage, which remained unaccepted until the 
9th of January of last year, when Palmer and Hugh brought suit to en- 
force the obligation and foreclose the mortgage. 

In her answer to that suit, Mrs. Dickson charges that she granted 
the mortgage as a gift, to assist her sons Hugh and Palmer, who were- 
then indicted for murder, in defending themselves—that from time to- 
time, before and since their trial, she advanced to them the sum of ten 
thousand dollars ; and that, in order to protect her daughters’ interest. 
against any undue advantage which might result from the granting of 
that mortgage, she—in the act of the 13th May—bound herself towards. 
them as she had done towards their brothers, who virtually repudiated 
the proffered assistance, by suing her for a considerable amount, which 
they claimed as coming to them from their father’s estate. 

She also charges that they—Hugh and Palmer—*“ must have known 
that if there was any obligation from her and to them in the pretended: 
mortgage, and this she denies, it could only have been for money due by 
her as usufructuary and administratrix of the property belonging to the- 
succession of her husband.” 

She avers—besides—that Palmer and Hugh have caused to be re- 
corded an instrument purporting to be a lease from her to them of the 
Gumspring plantation—that said lease was never made, and—by its un- 
authorized recordation—she has suffered damages to the amount of 
three thousand dollars—and, lastly, that—by their outrageous conduct 
towards her—they have forfeited the right to retain possession of 
another plantation, which she has rented to them for a nominal price. 

She, accordingly, prays that her sons’ demand be rejected, they 
condemned to pay her the sum of three thousand dollars, and that the 
leases herein referred to be annulled. 

The principal and reconventional demand were rejected at plaintiffs’ 
costs, and they appealed. 

Does defendant’s answer contain—as contended—the plea of pay- 
ment? She first alleges that from time to time, before and since the 
trial of her sons, she has advanced to them the sum of ten thousand 
dollars, and then explains how said sum and more was advanced, but 
persistently denies the validity of the obligation and mortgage sued 
upon, which—she avers—were never completed by the acceptance of. 
either Hugh or Palmer Dickson. 

Payment must be specially pleaded, and those allegations do not 
constitute the plea of payment. Plaintiffs’ counsel himself objected— 
on that ground—to the introduction of evidence, the object of which 
was to substantiate those allegations, and his. objection was properly 
sustained by the judge a quo. How, then, cam he or we now consider 
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them as pregnant with admission, which Mrs, Dickson was not allowed 
to rebut ? 

For nearly five years, the act of the 13th of May remained in the 
archives, a written and unaccepted proposition from the mother to her 
sons. What motive prompted that proposition? The evidence, on this 
point, is replete with irreconcilable contradictions, and—on that ac- 
count—we pass, without discussing them, every one of the declarations 
which were objected to. 

From the others, we infer that—on or about the 13th of May 1874— 
Mrs. Dickson had cause to apprehend that suit would be brought to 
compel her to render an account of the administration of her husband’s 
estate. To prevent her children from joining in the contemplated liti- 
gation, she—it is probable—tendered, in settlement of their rights and 
share in that estate, the obligation sued upon and the mortgage by 
which it was secured. 

The apprehended suit was brought, and plaintiffs’ sister testified 
“that Mrs. Dickson told them that she had given them a mortgage, 
would do all she could to protect their interest, and asked them not to 
join the suing creditor.” They replied that they preferred to do it and 
risk their chances. 

Hugh and Palmer swore that the consideration of the mortgage was 
the then presumed, but as yet unsettled indebtedness of Mrs. Dickson, as 
administratrix of their father’s estate, what she and they considered but 
as a portion of their share in said estate. Palmer was present when the 
act was signed by his mother, but does not remember or think he was 
invited to sign it. 

It was after the date of that incomplete act, that Hugh and Palmer 
joined the already-mentioned creditor, and instituted proceedings to 
hold Mrs. Dickson liable to the succession of her husband, and as ad- 
ministratrix, for nearly four hundred thousand dollars, and to them—if 
successful in their action—for an amount which would have far exceeded 
that fixed in defendant’s proposition, the straggling acceptance of which 
was notified to Mrs. Dickson, through counsel, court and sheriff, and 
when—we imagine—she had entirely forgotten that she had made the 
proposition. 

“The acceptance needs not be made by the same act, or in point of 
time, immediately after the proposition ; if made at any time before the 
person who offers or promises has changed his mind, o7 may reasonably 
be presumed to have done so, it is sufficient.” 

C. C. 1804, (1798). 

In the proceedings alluded to, Palmer and Hugh obtained judgment 
against Mrs. Dickson for the full share inherited by them from their 
father—and, inasmuch as they themselves swore that the consideration 











SUPREME COURT OF LOUISIANA, 


Dickson et al. vs. Dickson et al. 








of the mortgage was a portion of that share, they cannot justly hope to 
obtain an additional judgment for that portion. 

They could not have told their mother : “We accept your proposition, 
‘but on our own condition, and it is that—in a suit which we are about 
to bring against you—we shall obtain less than you are willing to give. 
Until the determination of that suit, you alone shall be bound by that 
conditionally-accepted proposition.” In reason—as in law—their action 
liberated their mother from her intended and inchoate engagement. 

As to the reconventional demand—if maintainable under defendant’s 
pleadings—it is not sustained by the evidence adduced on the trial. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed with costs. 

Rehearing refused. 





No. 7692. 
Francois LAMARQUE vs. City oF New ORLEANS. 


A suit enjoining the execution of an act of the Legislature, and claiming over $500 damages, 
was appealable under constitution of 1868, and will, under that of 1879, be transferred to 
the Circuit Court, and not dismissed. 


= from the Sixth District Court, parish of Orleans. Rightor, 
J. 


No appearance for plaintiff. 
E. H. McCaleb, city attorney, and FE. H. Farrar for defendants and 
appellees. 


On Morton to Dismiss. 


The opinion of the court was delivered by 

Spencer, J. Plaintiff sues out an injunction to restrain the city and 
police authorities from executing Act No. 100 of the session of the Gen- 
eral Assembly of 1878, relative to private markets, on the ground of its 
unconstitutionality. He alleges that he will be damaged to an amount 
exceeding $500. The motion to dismiss is on the ground that there is 
no such allegation, and that as the act attacked is one of the Legisla- 
ture, we have no jurisdiction. We cannot dismiss the appeal; but under 
the Constitution of 1879, 

It is ordered that this cause be transferred to the Court of Appeals 
of the parish of Orleans. 
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No. 7820. 


AnpREW H. Gay, Tutor, vs. N. O. Paciric Rariway Co. 


Where a corporation illegally entered upon land and constructed works thereon without pre- 
vious expropriation, the owner on the perpetuation of an injunction prohibiting the entry 
before expropriation, is entitled to a money judgment for the value of the property 
illegally taken. 


PPEAL from the Fifth Judicial District Court, parish of Iberville 
MeVea, J. 





Barrow & Pope for plaintiff and appellant : 

The railway company having taken possession of plaintiff’s land with-- 
out any legal steps to first expropriate him, and against his express 
prohibition, are and must be viewed in the light of common tres- 
passers. The injunction against the tortious acts of defendant 
being sustained, plaintiff is entitled, not only to the value of the 
property to be taken away from him, but also to exemplary dam- 
ages. 


Kennard, Howe & Prentiss, Samuel Mathews, A. & E. B. Talbot 
for defendant and appellee. 

There’ having been no intention of wrong on the part of defendant, and 
the judgment of the court below allowing plaintiff full compensa- 
tion for his property, the claim for exemplary damages should 
clearly be rejected. Reporter, vol. 9, No.8, p. 241, Minnesota. 





The opinion of the court was delivered by 

Wuire, J. The plaintiff alleging that the defendant corporation 
had, without consent or expropriation, entered upon his land and were 
erecting works thereon, which had damaged his crop to the extent of 
$550, prayed judgment for the amount of damage and an injunction, 
which issued, and was dissolved on bond. Subsequently, and before 
the case was put at issue, the defendant instituted proceedings for ex- 
propriation, which culminated in a judgment of expropriation decreeing 
the company to be the owner of the land claimed by them on their 
paying the price fixed by the jury of freeholders, and damages to the 
extent of four hundred and forty-nine dollars, assessed by the jury as 
resulting from the works of the company which had been done before 
the finality of the proceedings for expropriation. This suit was then 
tried, and the court a qua reinstated the injunction and made it per- 
petual until the company should pay and satisfy the. judgment of 
expropriation; but as the damages resulting from the works were 
assessed in the decree of expropriation, the claim for their allowance 
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was dismissed. The plaintiff thereupon appealed, and complains of 
the dismissal of his claim for damages. We think the judgment below 
in this regard was ‘clearly erroneous. The effect of the judgment of 
expropriation was to make the corporation the owners of the land 
claimed upon their paying the amount fixed, but the making of the 
payment from which the result was to flow was purely facultative, thus 
leaving it entirely optional with the corporation to compensate the 
plaintiff for the damage by it inflicted in consequence of its having 
illegally constructed its works before the conclusion of the proceedings 
for expropriation. The claim in the brief of counsel that vindictive 
damages should be allowed need not be discussed, as they were not 
prayed for. 

It is therefore ordered that in so far as it reinstated the injunction 
and made it perpetual, the judgment below be affirmed ; and in so far 
as it dismissed the claim of the plaintiff for damages, it be reversed ; 
and, proceeding to render such judgment as should have been pronounced 
below, it is ordered that the plaintiff recover of the defendant the sum 
of four hundred and forty-nine dollars, with legal interest from judicial 
demand ; the payment of said amount to be a pro tanto satisfaction of 
the judgment rendered in the suit of the New-Orleans Pacific Railway 
Company vs. Andrew H. Gay, tutor, No. 1745 of the docket of the dis- 
trict court of the Fifth Judicial District, parish of Iberville. The costs 
of both courts to be borne by the defendant. 


No. 7696. 
StTaTE oF Loursrtana vs. G. W. Barton. 


The fact that an accused has been released on bond will not prevent the presumption that he 
has absconded from justice if it appears that at the time of his trial he was hundreds of 
miles distant from the place of trial, aud still moving in an opposite direction. 

An absconder from justice cannot successfully invoke the prescription of twelve months. 


PPEAL from the Eleventh Judicial District Court, parish of Lincoln. 
Graham, J. 





J. C. Egan, Attorney-General, for the State : 


Whether the prisoner was a fugitive from justice or not, was a question 
of fact, and the giving of a bond by the prisoner for his appearance 
and trial at court had nothing to do with the question of fugitive 
from justice or not. The State having proven that the prisoner 
had fled from the State, prescription was interrupted. If the pris- 

oner desired to have the benefit of prescription, it was his duty to 
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show when he returned and ceased to bea fugitive. It was the duty 
of the prisoner to show the facts on which he relied for prescription. 
‘The charge of the judge was, therefore, legal, and fair to the pris- 
-oner. 


No brief in behalf of defendant. 





The opinion of the court was delivered by 


DeBuanc, J. On the 14th of November, 1879, an information was 
filed, by the district attorney, charging that defendant had—on the 10th 
of April 1878—made an assault on one Joséphine Patten, with intent to 
commit rape, and had—thereafter—absconded and fled from justice. 

He was arrested on the day the information was filed, and, on the 
next day, tried with his consent, and found guilty as charged. He ap- 
plied for a new trial, but on grounds which present no question of law. 
He was sentenced to hard labor for one year, and he appealed from the 
verdict and sentence. 

In the lower court, his defense was conducted by eminent attorneys, 
who requested the court to charge the jury as follows : 

1. That—to justify the prisoner’s conviction—it was incumbent 
upon the State to establish, beyond all reasonable doubt, that he had 
absconded and fled on account of this prosecution, and that—during 
seven months and four days—he was a fugitive from justice. 

2. That—while under a bond fixed by, and given under an order of 
court, an accused party—though absent from the State—is construct- 
ively in the cust:dy of the court, and cannot be considered as a fugitive 
from justice. That, as long as the bond is in force, prescription runs in 
favor of the accused, as if he were present and in the actual custody of 
the officers of the court. 

The judge refused to charge as requested, but—in substance— 
charged “ that the fact that an accused has given bond does not prevent 
him from absconding, and that—whether he has or has not given bond— 
if he does abscond and flee from justice, he cannot successfully invoke 
the prescription of twelve months; but that it was incumbent upon the 
State to establish, beyond reasonable doubt, the fact that the accused did 
abscond.” 

The prisoner’s counsel excepted to that charge, but have not at- 
tempted to sustain their exception by either an oral or printed argu- 
ment. 

The fact that a bond was furnished by an accused would certainly 
justify his subsequent absence from the parish or State, if—when called 
according to law—he had never failed to appear; but if, on the day of © 
the trial, he were at hundreds of miles from the constitutional vicinage 
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and the impartial jury, and still moving in an opposite direction, the fic- 
tion of “ his constructive presence ” would in vain be invcked to avert 
the forfeiture of his bond, and the unfavorable presumption which would 
flow from the cause of that forfeiture. 

The charge asked by the prisoner’s counsel was too broad, that 
given fair and legal. : 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed. 


No. 7790. 


Rotu, DEBurievx & Co. vs. JosepH Horarp. J. MatrHews, Executor, 
GARNISHEE. 


Where a judgment creditor propounds interrogatories in garnishment to the executor of a 
succession in which the judgment debtor is a forced heir, and where the executor answers 
that he holds the property of the succession as executor to pay the legacies, debts, and 
charges, and that the debtor would be entitled to a certain proportion of the residue after 
all these have been paid, a judgment’for a specific sum cannot be rendered against him 
upon such answers. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
McVea, J. 


. 





Alexander Hébert for plaintiffs and appellants: 

First—Intervenors cannot question the legality or validity of the pro- 
ceedings on which the intervention is engrafted. 

Second—The tenure by which an. executor holds the property of a suc- 
cession is for the benefit of all concerned therein. 


Third—Hereditary rights in the pcssession of the executor are liable ta 
the process of garnishment. 







No brief filed for appellee. 


The opinion of the court was delivered by 
Mannine, C.J. The plaintiffs are judgment creditors of the defend- 
ant. The judgment was obtained in 1866 and has been revived. In 
1878 Alexander Hotard, the father of the defendant, died, having ap- 
pointed Samuel Mathews executor of his will, and after directing certain 
legacies therein made to be paid, as well as his debts and charges of his 
succession, divided his property equally between his ten children. 

The inventory of his property was taken on April 4, 1878, imme- 
diately after his death. The executor qualified on the 11th of same 
month, and on the 16th, the plaintiffs issued a ji. fa. on their judgment, 
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and did not seize the right, share, and interest of their debtor in the 
succession, but propounded interrogatories to the executor in garnish- 
ment. 

He answered, as might have been expected, that he held the prop- 
erty of the succession as executor to pay the legacies, debts, and 
charges, and that Joseph Hotard would be entitled to one tenth of the 
residuum after all these had been paid. The plaintiffs demanded a 
judgment against him upon these answers which the lower court correctly 
refused. 

Substantially his answer is that he holds the property to pay the 
legatees and creditors primarily, and therefore not for the present benefit 
of the judgment debtor who is an heir of the succession, and this had 
been held not to be an admission that he holds funds which belong of 
right to the defendant debtor so as to entitle the plaintiffs to a judgment 
against him for the money. Larche v. Kent, 10 Annual, 146. 

A judgment for a specific sum could not be rendered against him 
upon such answers, and their truth, correctness, and completeness is. 
not disputed. 

An intervention was filed by one McWilliams, the purpose of which 
seems to have been more to dispute the validity of the garnishment 
than to obtain any substantial benefit. He was also a judgment creditor 
of the same debtor. The court dismissed the garnishment, and sus- 
tained the intervention only so far as is implied by such dismissal. 

Judgment affirmed. 


Mr. Justice WuHirTE is recused in this case. 








No. 7662. 


Mrs. C&LESTINE EscanpE vs. C. V. Turpavt, SHERIFF, ET AL. 


Unless the parties to a suit be awarded a change of venue the cause can not be legally tried 
and determined except within the parish wherein it is pending. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
mines. Pardee, J. 





A. & M. E. Livaudais for plaintiff and appellant : 

First—A judge has no authority to try causes out of the parish of the 
defendant’s residence or domicile. 21 An. 550. 

Second—For the purpose of the determination of the rule, all the facts 
alleged in the petition must be considered as proven. 

Defendant does not deny any of the allegations of the petition, files. 

with his motion no counter affidavit. 
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Are the facts set forth in plaintiff's petition sufficient to warrant the 
issuance of the injunction? We call vour Honors’ attention to the 
following authorities: Husband’s authorization necessary. C. C. 
121; 13 La. 219; 6 R.17. The busband refusing, the court author- 
izes. C. C. 124. 

‘The wife being authorized by the judge to prosecute her suit, the pre- 
sumption is that the husband failed or refused to authorize her. 
24 An. 172. Judge cannot authorize, unless husband is absent or 
refuses. 24 An. 141; 11 An. 69. 

A confession of judgment by a woman without consent of husband is 
null and void. 29 An. 597. 

‘The wife’s incapacity is the same whether she comes before the court as 

plaintiff or as defendant. 


E. H. McCaleb for defendants and appellees. 

‘The only point therefore in this aspect of the case is the want of author- 
ity of plaintiff in the first injunction suit. The record shows that 
the judge authorized her to borrow the money and execute the 
mortgage sought to be enforced, and that the judge authorized, on 
her application, the injunction to issue. There seems to be no rea- 
son for further authorization, 23 An. 84, and I know of no authority 
requiring such further authorization. It would certainly be a most 
vain and useless requirement. 

‘Giving the petition under consideration the widest interpretation, taking 
as alleged every thing suggested, the injunction sued out should be 
dissolved. The case is res adjudicata. It has been tried and finally 
decided. 14 La. 58; 2 An. 494; 11 An. 287; 9 An. 208; 12 An. 197. 

‘The other questions in this case that were argued refer to the power of 
the judge to try a rule like the one under consideration, or to dis- 
solve an injunction on the face of the papers, in chambers during 
vacation, or out of term. In this connection, I am satisfied that, 
under section 1936, Revised Statutes, the judge may grant all orders 
relating to injunctions not amounting to a judgment. 





The opinion of the court was delivered by 

DeEBuanc, J. Mrs. Escande .is a resident of the parish of Plaque- 
mines. There—on the 10th of April, 1879, she enjoined the execution of 
-~@ judgment rendered against her. The order of injunction was granted 
by the judge of the parish court of that locality, acting—as stated by 
him—in the absence of the district judge. 

On the 23d of June, the creditor took a rule on Mrs. Escande and 
‘her husband, ordering them to show cause in chambers, on the 28th of 
:gaid month, at the office of the district judge, in the Seventh District of 
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16 New Orleans, why the injunction sued out on the 10th of April, should 
16 not be dissolved, and they punished for contempt, ete. 
De The rule was tried at the judge’s office, the injunction vacated and : 
re annulled, and plaintiff has appealed. 
In his brief, her counsel says: “That she does not complain that ° 
= : the judgment was rendered at chambers and out of term, but she com- 
r. plains that it was rendered outside of the parish of her domicile.” 
r Unless the parties be awarded a change of venue, a cause can legally 
be tried and determined but in the parish wherein it is pending. Other- ; 
8 wise, the trial is irregular and the judgment invalid. C. P. 89. 
We admit, as remarked by the district judge, that—of late—the 
6 equitable writ of injunction has been often abused, and resorted to for 
the sole purpose of retarding the execution of final judgments, the va- 
lidity of which cannot be seriously contested ; but this is due to our 
" legislation, which—in this respect—is manifestly incomplete. 
t It is, therefore, ordered, adjudged and decreed that the judgment 
. ° appealed from is avoided and reversed, the dissolved injunction rein- 
. stated, and this cause remanded to the lower court to be proceeded with 
; according to law; the costs of the appeal to be paid by defendants. 
y ee = Sd 
t 
No. 7711. 
5 Wipow Scionneavx vs. Jos. WAGUESPACK ET AL, Cr1T1zeENs’ Bank, INTER- 
, : VENOR. 
Where a plantation and the slaves attached to it were sold in block, without separate esti- 
mation, for a round price, and the purchaser assumed as part of the price the debt due by 
4 his vendor, secured by mortgage and privilege on one of the several parcels of land con- 
stituting the plantation, the assumption created a privilege on the entire plantation, 





which was preserved by the recording, in the mortgage-office, of the act of sale contain- 

| ing this assumption, although the inscription of the mortgage so assumed subsequently 

ceased to have effect for want of re-inscription. 

Where the same plantation was afterward sold, under execution, in block, for a round price, 
and the purchaser assumed, as part of the price of the adjudication, the same debt which 
had been assumed by the defendant in execution, the privilege created by this assumption 
attached to the entire plantation, which was preserved by the recording in the mortgage- 
office of the sheriff's deed containing the assumption. 

Notes indorsed in blank by the payee are payable to bearer ; and where defendant Cenies that 
plaintiff, the holder, is the owner, without suggesting that he has any defenses which 
could be set up against any other person whomsoever which would not be available against 
the plaintiff, it is not material to inquire whether the plaintiff is the absolute owner or 
not. 

‘The assumption by the purchaser of property, of the notes given for the price of sale, does 
not make him a party to the notes. His assumption is a personal obligation to pay the 
price of sale, and is subject only to the prescription of ten years. 


PPEAL from the Fourth Judicial District Court, parish of St. James. 
Duffel, J. 
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_ R.G, Dugué for plaintiff and appellant : 


First—Where the act of sale of an immovable is duly recorded the vend- 
or retains thereafter his privilege, even though his special mortgage 
be lost by renunciation or by failure to re-inscribe. C. C. 3249, 3271 ; 
19 An. 125; 17 L. 66; 8 An. 267 ; 17 An. 257; 4 An. 313; 3 An. 600; 
12 R. 279; 3 L. 112; 3 R. 216. 

Second—When Ferry assumed the notes he became personally bound 
for their payment (17 An. 256, 19 An. 125, 8 An. 267, 24 An. 292) and 
gave his vendors a new right of mortgage in addition to their privi- 
lege. 17 L. 66. 

Third—But Ferry’s assumption did not avail his vendors alone. It 
inured to the benefit of the holder of the notes, and gave him, to 
secure their payment, the same rights upon the property as the 
vendors had (C. C. 1890, 1902), with power to sue to enforce the 
assumption. C. P. 35; 5 An. 225; 6R. 407; 17 L. 66; 12 R. 279. 
Consequently, any holder of the notes could have seized and sold 
the entire property at any time before the sheriff's sale of February 
14, 1868, to Mrs. Ferry ; and on the day of the sale the notes were 
undoubtedly secured by a mortgage and by a vendor’s privilege 
upon the plantation, dating from March 15, 1858. 

Fourth—The same argument applies to Mrs. Ferry’s assumptions. She 
became personally bound to pay the notes when she assumed 
them in the sheriff's deed (Twicheli vs. Andry, 6 R 407, and authori- 
ties there cited), and the whole unpaid portion of the price which 
she retained in her hands remaine:i secured by a vendor’s privilege, 
which was safely preserved by rec rding the deed of sale. 23 An. 
757 ; Kohn vs. McHatton, 20 An. 223, last page of decision ; 12 R. 
399. 

Fifth—Her assumption, likewise, inured to the benefit of the holder of 
the notes, who, by subsequently receiving interest from her and by 
instituting this suit, consented to avail herself of the stipulations 
in her favor. 6 R. 607; New Orleans vs. Bailey, 5 M. 322; 12 R. 
152 ; Mitchell vs. Cooley, 5 R. 240; 5 An. 228. 


F. P. Poché, for defendants and appellees : 


First—The Court will certainly hold with us that, “as a man binds him- 
self so must he be bound,” and will refuse to bind Ferry and his 
vendors any further than he intended to bind himself in his as- 
sumption of plaintifi’s claim. 

Mortgages are siricti juris ; they cannot be extended by implication to 
secure any other obligation than that expressly mentioned. 11 An. 
175; 20 An. 154. 

Second—Since the adoption of the constitution of 1868 and the legisla- 
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tion thereunder, and under the various amendments to the Civil 
Code on the subject of registry, as reviewed in 29 An. 315, by this 
court, the principle contended for by plaintiff and partially recog- 
nized in 17 L. 60, 19 An. 125, and 20 An. 385, has been completely 
abandoned, and the jurisprudence is now firmly settled, as follows: 
“ Nothing can cure the omission of re-inscribing the original mort- 
gage, any and all assumptions by the purchaser to the contrary not- 
withstanding ; and the re-inscription must be made in the same 
manner in which the first inscription is made.” 

In the case at bar no re-inscription whatever has even been attempted, 
and the omission is fatal to plaintiff's cause. Such was the ruling 
of the court in a case strikingly similar to curs, and reported in 28 
An. 775, Villavaso vs, Walker. That decision absolutely disposes of 
plaintiffs pretensions. The same doctrine is consecrated in 29 An. 
315, in 30 An. 1, and 31 An. 48. See, also, 20 An. 485, 25 An. 144. 





The opinion of the court was delivered by 

Marr, J. In January, 1852, Marcelin Scionneaux sold to Mrs. 
Priestly a tract of land, in the parish of St. James, having one arpent 
front on the river, by a depth of eighty arpents. The price was repre- 
sented by two notes of the purchaser, each for two thousand dollars, 
payable, respectively, in the month of March, 1853 and 1854, the pur- 
chaser having the right to prolong the payment for ten years from 
maturity, on paying interest annually at eight per cent. This debt was 
secured by the vendor’s mortgage and privilege, reserved in the notarial 
act of sale. 

The annual interest was paid up to the 3lst March, 1857; and on 
the 6th of March, 1858, the heirs of Mrs. Priestly sold this land, with 
other parcels, the whole constituting a sugar plantation, having ten and 
one third arpents front, and thirty-five slaves, in block, without separate 
estimation, to Alexis Ferry, for the round price of $95,000 ; in part pay- 
ment of which Ferry assumed the debt and mortgage to Scionneaux. 
The notarial act of sale to Ferry was recorded, in extenso, in the mort- 
gage-book, in the parish recorder’s office, on the 15th March, 1858 ; and 
it was re-inscribed, in extenso, on the 6th July, 1876. 

Ferry paid the interest regularly from March, 1858, to March, 1862, 
He was not able to pay regularly after this; but he made small pay- 
ments, on account, in 1864, 1865, 1866, 1867, and 1868. 

On the 4th February, 1868, Ferry mortgaged this plantation to the 
Citizens’ Bank ; and, on the 12th February, 1868, it was sold, by the 
sheriff, under fieri facias, and was adjudicated to Mrs. Alexis Ferry, for 
$44,850, in part satisfaction of her judgment against her husband for 
$114,000. In part payment of the price Mrs. Ferry assumed the debt to 
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Scionneaux, amounting, in capital and interest, to $5100, and the mort- 
gage by which it was secured. The sheriff's deed to Mrs. Ferry was 
recorded in the proper mortgage-book on the 14th February, 1868 ; and 
it was re-inscribed on the 6th July, 1876. In this deed the land is 
described as having eleven and one third arpents front. 

In 1870, Mrs. Ferry mortgaged this property to Philip Buchanan ; 
and in 1871 she mortgaged it to Edward J. Gay & Co. Writs of seizure 
and sale issued on these two mortgages ; and the property was adjudi- 
cated to Edward J. Gay,on the 1st April, 1876: and in March, 1877, Gay 
sold it to Joseph Waguespack. 

In May, 1877, after thirty days previous demand of payment of Mr. 
and Mrs. Ferry, this suit was brought by the widow of Marcelin Scion- 
neaux, as holder and owner of the two notes given by Mrs. Priestly for 
the price of one arpent front, against Mr. and Mrs. Ferry, and against 
Waguespack, to subject the entire property to the payment of the debt 
and interest from March, 1868, together with the interest, $1100, which 
had accrued up to that date, less $945 35 paid since on account of the 
interest. 

Mr. and Mrs. Ferry separately accepted service, and confessed judg- 
ment as prayed for. Waguespack set up title under Gay, whom he 
called in warranty. Gay denied that Widow Scionneaux was the owner 
of the notes. He set up the title which he acquired under the mort- 
gages to Buchanan and to Gay & Co. and the sheriff’s adjudication to 
him. He alleged that the mortgage in favor of Scionneaux had not 
been re-inscribed ; and that, on his demand in writing, the recorder had 
canceled and erased the inscription, on the 3lst March, 1876. He ad- 
mitted, as the petition charged, that Mr. and Mrs. Ferry were separate 
in property, and that they were insolvent, and had no property which 
could be reached for the payment of their debts. He plead the pre- 
scription of five yéars, in bar of the notes sued on; and he alleged that 
the acts of Ferry and wife, in attempting to renounce the prescription, 
and in confessing judgment, were null and void, and were done with the 
intention of defrauding him and other third parties in interest ; and 
that the judgment on their confession was a nullity, of no effect in law. 

The Citizens’ Bank intervened, asserting priority, as mortgagee, to 
the rights.set up by Gay and Waguespack, in virtue of the mortgage of 
Ferry in February, 1868. 

On the confession of Ferry and wife judgment was rendered against 
them in solido, in December, 1877, with recognition of the vendor’s mort- 
gage, and privilege in accordance with the prayer of the petition. 

As between the other parties final judgment was rendered against 
the plaintiff in October, 1879, in favor of defendant, Waguespack, his. 
warrantor, Gay, and the Citizens’ Bank, interverior, rejecting her de- 
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rt- mand, and maintaining the priority of the mortgage granted by Ferry 
as to the Citizens’ Bank over the mortgages under which Gay and Wagues- 
nd pack claimed. This is the judgment which the appeal taken by plain- ¥ 
is tiff brings up for review. 
Counsel for plaintiff admits that the mortgage granted by Mrs. 
n; Priestly to Scionneaux cannot be enforced, for want of re-inscription ; 
re but he maintains that the assumptions by Mr. and Mrs. Ferry preserved 
li- the vendor’s privilege upon the whole property ; and that is the right 
ay which plaintiff seeks to enforce in this suit. 
The assumption by Alexis Ferry, in 1858, was part of the price of 
r. his purchase, not of the one arpent front, but of the whole tract sold to him 
n- by the heirs of Mrs. Priestly. He assumed, in their stead, the debt due 
or to Scionneaux, and the mortgage in his favor which rested on that one 
st arpent alone. He did not grant a new mortgage in favor of Scionneaux ; % 
rt but by assuming, as part of the price of the whole property, the debt due . 
h by the heirs of Mrs. Priestly, to Scionneaux, he bound the whole property, 
Le in favor of Scionneaux for this debt. The vendor’s lien existed, primarily, 
in favor of the vendors of Ferry, the heirs of Mrs, Priestly ; but the as- 
- sumption of the debt due Scionneaux was a stipulation pour autrui,. 
e which was accepted by Scionneaux, by receiving, as he did, from Ferry, 
r the annual interest up to 1862, and payments on account up to his death, 
i= which occurred in 1866. This stipulation was also accepted by plaintiff, 
O the holder of the notes, by receiving from Ferry such payments as he 
t subsequently made, on account of the interest; and this stipulation 7 
d inured to the benefit of Scionneaux, and of his wife, after his death, 
- as fully as if they had been the immediate vendors of Ferry. The vend- 
e or’s privilege is the creature of the law. The act of sale shows the 
2 existence and assumption of the debt due to Scionneaux, as original 
- vendor; and the law created the privilege. This privilege must be re- 
q corded, to be preserved ; and the recording of the act from Priestly’s 
> heirs to Ferry, in the mortgage book, in March, 1858, and the re-inscrip- 
, tion in July, 1876, gave notice to all persons, whomsoever, that of the 


| whole price of the entire property sold by the heirs of Mrs. Priestly to 
; Ferry, the amount due to Scionneaux was not paid; and that it had 
) been assumed by Ferry. Civil Code of 1825, arts. 3238 to 3241, inclusive. 
And so, in 1868, Mrs. Ferry bound herself to pay, as part of the 
price of the adjudication to her of the whole property, the debt due to 
Scionneaux, amounting to $5100, in capital and interest, for which her 
husband had bound himself personally,in 1858. This assumption on 
her part, created the vendor’s lien, not on the one arpent front, but on 
the whole property, in favor of Scionneaux, or rather of his widow, who 
was then the holder of the notes ; and Mrs. Scionneaux accepted this 
stipulation in her favor by receiving from Mrs. Ferry the several pay- 
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ments made by Mrs. Ferry on account of the interest. The recording 
of the sheriff’s deed to Mrs. Ferry in 1868, and the re-inscription of it 
a in 1876, preserved the lien, and gave full notice to all persons whomso- 
3 ee ever that of the entire price of tne adjudication, the amount due to 
3 Scionpeaux was not paid ; and that it had been assumed by Mrs. Ferry. 
ie The original mortgage in favor of Scionneaux bound the one arpent 
: front, only ; but superadded to this was the personal obligation of Mrs. 
Priestly. This mortgage is no longer in force ; but the personal obliga- 
tions assumed by Mr. and Mrs. Ferry have kept the debt in force, as 
against them ; and the vendor’s lien which plaintiff seeks to enforce in 
this suit, is that which affected the entire property in the hands of Alexis 
Ferry ; and which also affected it in the hands of Mrs. Ferry, by reason 
of their respective assumptions of that debt, and their retention of so 
much of the price of the whole property for the payment of that debt. 
The whole property having been sold by the heirs of Priestly, in block, 
for a round price, the whole property was affected with the vendor’s lien 
for any part of that price assumed by the purchaser and not paid; and 
the same is true with respect to the purchase by Mrs. Ferry, which was 
also in block, and for a round price. 

gi As to the ownership of the notes, they are indorsed in blank by the 
payee, and the legal title is in the holder. Widow Scionneaux produced 
the notes, and filed them with her petition ; and it is not suggested that 
any defenses could be made against these notes in the hands of any 
person, whomsoever, which could not have been made against them in 
the hands of Widow Scionneaux. The legal title being in her, it was 
not material to inquire whether she was the absolute owner or not. 

The plea of prescription set up by Gay is no bar to this action. The 
assumption by Ferry did not make him a party to the notes. The pay- 
ments of interest annually, by Mrs. Priestly and her heirs, up to 31st 
March, 1857, had prevented the running of prescription ; and the notes 
and the mortgage and privilege were in full force at the time Ferry 
assumed them, in March, 1868. By repeated payments of interest by 
Ferry, the last on his own account being on the 24th January, 1868, the 
running of prescription had been interrupted. His assumption was a 
personal obligation, subject only to the prescription of ten years ; and 
this suit was brought and service was accepted, with confession of judg- 
ment, on the 5th of May, 1877. 

So, with respect to Mrs. Ferry. In every year, from 1868 to Decem- 
ber, 1873, inclusive, numerous payments were made to Widow Scion- 
neaux, by Ferry, as agent for and in behalf of his wife, the whole 
aggregating $945 35. 

There is not the slightest foundation for the charge that Ferry and 
wife intended to defraud any person whomsoever, by accepting service 
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and confessing judgment. They could have set up no plausible defense 
to the demand, proven by public and recorded acts; and their confession 
bound themselves alone. 

So far as the intervention of the Citizens’ Bank is concerned, the 
plaintiff is in no manner interested in the question as to whether the 
mortgage in favor of the bank granted by Ferry, in February, 1868, 
primes those under which Waguespack and Gay claimed. The assump- 
tion by Ferry, in 1858, antedates the mortgage to the bank by ten years ; 
and in the certificate of the recorder of mortgages, embodied in the act 
of mortgage by Ferry to the bank, the mortgage in favor of Scion- 
neaux, and the assumption of that mortgage and of the debt by Ferry 
are recited as the first incumbrance recorded against the property. 

The mortgage to the bank was granted eight days before the sale 
by the sheriff to Mrs. Ferry, and her assumption of the Scionneaux debt 
and mortgage ; but this mortgage to the bank was passed before the 
recorder of the parish of St. James ; and it was not recorded until the 
23d April, 1868, more than seventy days after its date; and more than 
two months after Mrs. Ferry’s assumption had been recorded in the 
mortgage office. The mortgage to the bank, therefore, was without 
effect, so far as the rights of the plaintiff are concerned, whether in vir- 
tue of the assumption by Ferry, or of that by his wife. Both these as- 
sumptions were in force, and both affected the entire property, at the 
time the mortgage to the bank was recorded ; at the time this suit was 
brought ; and at the time the judgment was rendered ; and the lien and 
privilege resulting from them prime any subsequently acquired or sub- 
sequently recorded mortgage. 

It may also be mentioned, in this connection, that Edward J. Gay 
had special notice of the Scionneaux mortgage, and of the assumption 
by Mr. and Mrs. Ferry, because the recorder’s certificate, embodied in 
the act of mortgage by Mrs. Ferry to Gay & Co., recites the Scionneaux 
mortgage and the assumptions by Ferry and his wife, as the first incum- 
brance on the property ; and in his written demand to have the Scion- 
neaux mortgege canceled and erased, he specially mentions these 
assumptions, and the dates at which they were recorded. 

The judgment appealed from, in so far as it relates to or affects the 
rights of plaintiff, is annulled, avoided, and reversed ; and it is now 
ordered, adjudged, and decreed, that the vendor’s lien and privilege, re- 
sulting in favor of plaintiff, Widow Scionneaux, from the act of sale by 
the heirs of Mrs. Priestly to Alexis Ferry, of date 6th March, 1858, and 
from the sheriff's deed to Mrs. Josephine Aime, wife of Alexis Ferry, of 
date February 12, 1868, be recognized and declared to be executory upon 
and against the property, to wit, the sugar plantation in the parish of 
St. James, as described in the said act of sale by the heirs of Mrs. 
19 
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Priestly to Alexis Ferry, and as described in the said sheriff's deed to 
Mrs. Josephine Aime, wife of Alexis Ferry, now in the possession of 
Joseph Waguespack ; and accordingly it is further ordered, adjudged, 
and decreed, that, unless the said Joseph Waguespack do pay and satisfy 
the judgment in this case rendered, signed on the fourth day of Decem- 
ber, 1877, in favor of plaintiff, Josephine Oubre, Widow Marcelin Scion- 
neaux, against Mrs. Josephine Aime, wife of Alexis Ferry, and against 
Alexis Ferry, her husband, in solido, the said property be seized and 
sold, according to law, to pay and satisfy the said judgment, with privi- 
lege and preference ; that Joseph Waguespack pay the costs in the dis- 
trict court and in this court ; and that the same judgment which is now 
rendered against the said Joseph Waguespack be also rendered in his 
favor, against Edward J. Gay, his warrantor. 

Rehearing refused. 








No. 6121. 


Tur SouTHERN Bank vs. Lovuistana NATIONAL BANK AND THE CITY OF 
New ORLEANS. 
It does not follow, because a party has a right which would support a demand to compel a 


corporation to apply the proceeds of certain taxes to his and similar claims, that he has 
technically a privilege on such funds. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 





E. Bermudez for plaintiff and appellant : 


First—The fund was a “ trust fund,” which could not be diverted, and 
should have been applied to the extinction of the coupons which it 
was intended to satisfy. Act No. 73 of 1872, p. 128, sec. 17. 
Second—It may well be that the bondholders were not. the owners of 
the fund, but they certainly had a claim to it and could require its 
application to them, without any diversion. 2 Woods, 108. 
_ Third—In connection with the matter under consideration, see, also, the 
following authorities: Act 1852, No. 71, sec. 37, page 53; act 1869, 
No. 48, sec. 5, page 45 ; act 1855, No. 178, sec. 2, page 232; act 1855, 
No. 291, page 352 ; R. C.-C. 1935, 1938; R. C. C. 2800; act 1870, No. 
7, sec. 17, page 38 ; act 1870, sec. 34, page 44 ; act 1872, No. 73, sec. 
17, page 138 ; Board Liquidators vs. Mun’y No. 1, 6 An. 21; Mun’y 
No. 1 vs. Str. Anna, 7 An. 149 ; 1 Dillon on Municipal Corporations, 
sec. 41 ; Woodruff vs. Fratnall, 10 Howard, 190 ; Curran vs. Arkan- 
sas, 15 How. 304; Van Hoffman vs. City of Quincy, 4 Wall. 535 ; 
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Furman vs. Nichol, 8 Wall. 44 ; People vs. Bond,7 and 10 Cal. 563, 
579; Brooklyn Park Co. vs. Armstrong, 45 N. Y. 234. 


Henry C. Miller for La. National Bank, defendant : 

"This suit was instituted upon the theory that the Louisiana National 
Bank was Fiscal Agent of the city of New Orleans, and as Fiscal 
Agent was bound to pay the coupons sued upon, whether or not the 
bank had on deposit funds of the city. But the Louisiana National 
Bank proved conclusively that it was not the Fiscal Agent of the 
city. The judgment is manifestly correct. 





The opinion of the court was delivered by 

Spencer, J. This case was before this court in January, 1876, and 
‘will be found reported in 28 An. 97. 

Subsequently to the proceedings therein described, plaintiff filed 
two supplemental petitions. In the first the claim of ownership and 
for sequestration was restricted in amount, in the second an alter- 
native demand was made for judgment for amount of the coupons, with 
recognition of privilege on the funds. This court, as will be seen by the 
reported case, affirmed the judgment dissolving the sequestration. 

On trial of the merits below there was final judgment against the 
plaintiff, and in favor of defendant on all demands. Plaintiff appeals. 

We have not been favored with an oral argument or a brief by the 
city. Plaintiff abandons its pretensions to judgment against the defend- 
ant bank or its directors, as also its claim of ownership of the funds 
sequestered. 

It claims, however, a judgment against the city for the amount of 
the coupons, and with privilege on the funds aforesaid. 

We are unable to see upon what ground plaintiff was denied a judg- 
ment against the city for the coupons sued upon. There is no pretense 
that they are not just debts of the city, now long since due. 

There is no doubt that the law required these funds to be applied 
primarily tothe payment of the interest coupons of the consolidated 
bonds of the city, and secondarily to the bonds issued under act 49 of 
1869, coupons of which two classes of bonds constitute those sued 
upon by plaintiff. We are not prepared to say, however, that plaintiff 
has a “ privilege” on said funds over other holders of similar coupons ; 
nor, indeed, that it has any “privilege” at all. It doubtless had such 
right as would have supported a proceeding to compel the city authori- 
ties to apply the funds to the purposes specified by law, i. e. to the pay- 
ment of the coupons in question. But that is not the nature of this 
proceeding. It is a simple demand for a money judgment, with recog- 
nition of a privilege upon the fund. We shall give plaintiff a judgment 
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for the amounts due, reserving to it the right to proceed hereafter to 
a compel the proper officers to apply the funds as provided by law. 

= “ It is therefore ordered, adjudged, and decreed that the judgment 
; appealed from is affirmed in so far as relates to the defendants, the 
Louisiana National Bank and its directors. Also, in so far as it rejects 
plaintiff's claim of ownership of the funds in question. That in other 
respects said judgment is avoided and reversed ; and it is now ordered 
and decreed that plaintiff have and recover of the defendant, the city of 
§ New Orleans, the following sums with interest as follows, to wit: For 
£3 , the sum of twenty-three thousand seven hundred and thirty dollars, 
: with legal interest from July 1, 1875, until paid; also for the sum of 
fifteen thousand four hundred and twenty dollars, with like interest 
from first January, 1876 ; also for the sum of four thousand three hun- 
dred and seventy-five dollars, with like interest from first March, 1875 ; 
also for the sum of two thousand eight hundred and seventy-eight dol- 
% a lars, with like interest from first November, 1875, and costs of suit. 
x It is further ordered that plaintiff’s right, by proper proceeding, to com- 
pel the application of the funds in question to the payment of the sums. 
aforesaid in whole or part, and as provided by law, is specially re- 
served. 




































No. 7798. 


Succession oF D. J. FLUKER. 





Where the immovable property of a succession has been sold under an order of court, to pay 
the debts of the succession, the heirs who are the grandchildren of the decedent, and 
who do not allege that the property was sold for less than its value, and do not show that 
they have been injured by the sale, can not have the sale annulled and the property re- 
turned to their grandfather’s succession on the ground that it was sold during their 
minority without the advice of a family meeting. . 

Heirs who judicially claim that certain property belongs to and must. be returned to a suc- 
cession are estopped from setting up that the succession is closed. 


— from the Parish Court of East Feliciana. Brame, J. 










Wedge & Moore for plaintiffs and appellants : 
First—The succession of D. J. Fluker having been closed by the final 
account of the administratrix, 28 An. 446, Mrs. I. A. Fluker could 
‘not, as tutrix, cause a sale of property in which minors were inter- 
ested to be made without the advice of a family meeting. 3 R. 
119; 17 L. 500; 10 L. 319; 4 An. 523; 16 An. 420; 21 An. 712; 12 
L. 149; 13 L. 433; 10 R. 396; 11 R. 67,75; 2 An. 727; 11 A. 109; 1 
N.S. 339 ; 2 L. 328 ; Toullier, vol. 8, p. 508 ; 3 An. 428 ; 16 An. 420. 
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T. B. Lyons and W. B. Kernan for defendant and appellee : 

¥First—Even a minor whose property has been alienated without the 
forms of law, or in violation of law, even, cannot recover it back 
without restoring the advantages he may have received. Brown vs. 
Bouny, 30 An. 175; 21 An. 385; 9 L. 305; 138 An. 213; 6 N.S. 684; 
8 N.S. 162; 8 L. 321; R.C. C. 2229. P 

Second—There can be no inheritance of a succession accepted with 
benefit of inventory while there are creditors. 20 An. 125; 9 An. 
107 ; 11 R. 508 ; 10 R. 457 ; 17 L. 500. 

‘Third—That beneficiary heirs cannot be put into possession without 
complying with article 1012 of the Civil Code. C. C. 1192, 1193. 
Fourth—Where there is a formal order of the court of probates recog- 
nizing the necessity of selling the property of minors for the pay- 
ment of debts of the succession the purchaser is not bound to look 
beyond the order. 10 R. 398 ; 11 R. 67; 2 An. 466; 20 An. 124; 19 

An. 353 ; H. D. 1494,5; 8 L. 322. 





The opinion of the court was delivered by 

DeBuianc, J. D. J. Fluker died in 1854. His widow administered 
‘upon his estate, and—in 1859—rendered an account of her administra- 
tion. On the 19th of July of that year—this is alleged by petitioners 
themselves—her account “was duly homologated.” In and by the 
decree of homologation she was expressly recognized as a creditor of 
the estate, for one hundred and sixty-two thousand seven hundred and 
forty-three dollars and forty cents, and discharged as administratrix. 

The succession of D. J. Fluker and the community which existed 
‘between him and his wife owned lands, slaves and personal effects, 
which—at his death—were worth, according to the inventories then 
made, over two hundred thousand dollars: but, considering the number 
and value of the slaves, and the amount of the unpaid debts acknowl- 
edged by the administratrix, there can be no doubt that at the close of 
the war—if not before—said succession and community were absolutely 
insolvent. 

From 1859, when she rendered her account and was discharged as 
administratrix, she—petitioners allege-—continued, as tutrix, to admin- 
ister her husband’s succession for the benefit of their minor children, 
and—as such—obtained from the probate court, on the 23d of Decem- 
ber 1868, an order commanding the sale of lands to pay the debts of 
the succession, the most considerable of which—that of the widow— 
had been seized, sold:and purchased by John McKouen. 

The lands referred to in said order were advertised for sale, and— 
after the usual delay—sold at auction and adjudicated to F. T. Noone 
for $12,549 70. After deducting from that price the costs due to the 
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clerk, the sheriff and the printer, the balance was distributed among 
the creditors, in accordance with a tableau presented by the tutrix and 
homologated by a decree rendered in open court, on the 20th of June 
1869. 

In 1879, Jennie E. and Benjamin K. Fluker, the grandehildren of 

the deceased, brovght this suit to rescind and annul: the order of the- 
23d of December 1868, the adjudications to Noone under that order, 
and to compel him to return, to their ancestor’s estate, the property 
which he thus acquired, “to the end that it be administered for the- 
benefit of the heirs.” 
' ~ Plaintiffs do not deny the existence, validity or amount of their- 
mother’s claim, the insolvency of their grandfather’s succession. They 
do not charge—in their pleadings—nor did they attempt to prove that 
the lands sold to pay that tlaim, were sold for less than their value. 
They merely complain that the order under which Noone purchased 
was granted during their minority, without the “ advice and consent of 
a family council.” i 

Noone excepted to plaintiffs’ action, on the ground that—though: 
the price paid for said lands was applied to the partial satisfaction of 
their ancestor’s debt and inured to their benefit—they did not tender 
back that price. 

In his answer, he contends that Fluker’s estate is insolvent, has no 
other property but that which was sold, that the sale was made and its 
proceeds used to pay the deceased’s debt, and that his title is protected 
by the order of the court under which he bought. 

What are we asked to do? To condemn a creditor, against whom 
no fraud is urged, and the principal of whose undisputed claim exceeds. 
one hundred and sixty-two thousand dollars, to return to an insolvent 
debtor lands valued at less than thirteen thousand dollars, and which 
the creditor acquired at a public sale and for a price equal to their ap- 
praisement. That demand is neither just, nor reasonable. 

Is it—as contended—sustained by our laws and jurisprudence ? 

We have been referred, by plaintiffs’ counsel, to decisions in which 
it was held that, when heirs are put in possession of a suvcession, that. 
fact terminates the succession, and that—thereafter—the creditor’s action. 
must be brought against them, as the owners of their ancestor’s prop- 
erty. This is clear ; but those authorities do not sustain the position. 
taken by plaintiffs, either in their pleadings or printed argument. They 
do not claim for themselves—but for their grandfather’s succession—the- 
lands bought by -defendant, and specially ask that said lands be re- 
turned to that succession, and administered as much for his—defend- 
ant’s—own benefit—if he is a creditor—as for that of others. 

When plaintiffs speak of their ancestor’s succession as one which stil 
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owns property, and to which property must be returned, do they not ac- 
knowledge its existence, and can we—disregar jing that acknowledg- 
ment—hold that said succession was closed and hus ceased to exist since 

1869? The title of their suit, which was filed, tried and determined in the 

parish court, is “Succession of D. J. Fluker vs. T. F. Noone”—that of 

the judgment simply “Succession of D. J. Fluker.” These indications 

leave no doubt that their pleadings were prepared with a view of avoid- 

ing the necessity to restitute the price, and for the purpose of protecting 

their action against the very exception which was opposed to it; but 
they, nevertheless, constitute the judicial assertion that, when the lands 

were adjudicated to Noone, the Fluker’s succession was not closed. 

Under these circumstances, were the advice and consent of a family 
council indispensable to the validity of a sale made to pay the acknowl- 
edged debt of the succession; and—if so—did plaintiffs prove that 
they have been injured by said sale, or that they might derive the least 
advantage from its cancellation ? 

In “ Poultney’s Heirs vs. Cecil, Executor,” this court said: “That 
the rules which apply to the sale of minors’ property as such, when the 
title is fully vested in them, are not strictly applicable to a case where 
the rights of the minors are contingent and residuary, subject to the 
undoubted claims of creditors, and who—in this instance—appear only 
as beneficiary heirs, suing for property already alienated for the pay- 
ment of debts,” which was, and—here—would not cease to be a pledge in 
favor of the creditors. 

8 L. R. 425; 10 R. 459. 

In “ Davidson vs. Davidson,” it was held that, “as the property had 
been sold by order of court to pay debts, after the homologation of the 
tableau, it was not necessary to provoke the appointment of a family 
meeting and obtain their action, in order to make a valil sale of the 
succession property.” 

28 A. 270; 10 R. 398; 11 L. 149; 13 L. 431. 

Be all this as it may: plaintiffs have not even alleged, much less 
established that they have been, in any way, injured by the sale which 
they attack, nor have they attempted to show that if it were canceled 
and the property resold, it would bring a higher price than before, 
Were their demand allowed, what would be the inevitable result? The 
property itself, or every cent of its proceeds, would go to the creditor and 
leave bim a creditor of at least the succession, for a considerable balance. 
“ Why, then, as said by this court, should bona fide purchasers, who have 
advanced their money upon the faith of the proceedings of a ccurt of jus- 
tice, who have expended large amounts in improvements, be turned out of 
possession on account of mere informalities, at the instance of a party 

who shows no injury, and exhibits no equitable ground for rel’ef? Such 
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acourse would be inconsistent with repeated decisions which, of late 
years, we have felt it to be our duty to make.” 

3 A. 668 ; 5 A. 260; 6 A. 61, 585. 

“We are aware that those decisions are not in harmony with the 
jurisprudence which, for a time, prevailed in the State ; but they are 
the result of careful reflection. We believe them to be a return to 
sound and equitable principles, which we think had been lost sight of 
in a too rigorous regard for form. We found a sanction for them, not 
merely in natural equity, but in the jurisprudence of other enlightened 
countries, and we saw thatthe titles of many honest citizens had been 
rendered insecure, public confidence shaken, and the public prosperity 
affected by the temporary adoption of a contrary doctrine.” 

29 A. 129; 8 A. 504; 30 A. 175. 

To review the entire list of authorities to which we have been re- 
ferred by the parties’ counsel, we would have to write a volume. We have 
attentively read and considered every one of them, and they have not 
removed our conviction that plaintiffs’ demand is not sustained by 
either law or equity. 

It is, therefore, ordered, adjudged and decreed that the judgment 

appealed from is affirmed with costs. 





ee ee” 











No. 7840. 


STATE EX REL. JOHN MARKS VS. JUDGE OF THE THIRD District Court. 


Courts cannot refuse to decide exceptions and issues interposed by a defendant to plaintifi’s 
right to sue ; and a mandamus w_1l issue to compel a decision tothe end that this court 
may exercise its appellate jurisdiction. 


a for a writ of mandamus. 





T. J. Semmes and Ernest T. Florance for relator : 





First—The Judge of the Third District Court rendered a decree stay- 
ing proceedings in his court until the Second District Court had 
determined the question of interdiction. 

' We respectfully urge that we are entitled to a decision upon the issues 
presented to the Third District Court without awaiting the issue of 
the very proceedings which we insist are absolutely null ; proceed- 
ings over which we, not being parties, have no control. 

If our allegations are true that relator is domiciled and resident in 

Germany, and has never been cited, can we be stopped by the pro- 
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ceedings in the Second District Court? We submit that they would 
be absolute nullities, 

1st. Because the nullity would result from the want of jurisdiction to 
decree the interdiction. . . 

The Civil Code (art. 392) provides that: ‘“ Every interdiction shall be 
pronounced by the competent judge of the domicile or residence of 
the person to be interdicted.” 

And such interdiction can be pronounced only after personal citation of 
the party sought to be interdicted. 1 N.S. 551; 16 La. 63; 23 An. 
27. 

Consequently the person who is sought to be interdicted must be within 
the territorial limits of the jurisdiction of the court, because the 
citation would be worthless beyond those limits. 9 Robinson, 348 ; 
8 New Series, 250 ; 5 New Series, 45; 14 La. 129; 35 Vermont, 419 ; 
Harrington (Michigan), 254; 5 Howard N. Y. Pr. Rep. 341; 21 
Howard (S. C. U. S.) 506 ; 5 Otto, 714 ; Story Conflict of Laws, 2 539 ; 
C. C. 392, 393, 396, 398, 417, 423, 424, 425. 

Second—We may conclude, therefore, that proceedings, such as those 
carried on in the Second District Caurt, are absolutely null. 

Is their nullity pleadable collaterally ? As to the nullity resulting from 
want of jurisdiction, see 24 An, 515; 23 An. 557; 21 An. 258; 3 
Howard (S. C. U. S.), 750; 8 Howard, 495 ; 1 Peters, at p. 340. 

The Supreme Court of the United States, in 18 Wallace, p. 457, (Whit- 
man vs. Thompson) after an exhaustive review of all the authori- 
ties, held that the jurisdiction of a court whose judgntent is 
introduced in another court may be questioned collaterally, even 
where the record of such judgment shows jurisdiction. 

That the nullity resulting from want of citation is absolute, is “ ele- 
mentary.” 21 An. 27. 

“The neglect of that formality annuls radically all proceedings had,” etc. 
C. P. 206. 

“ Therefore, a judgment rendered against a person without citing him 
in the usual manner, without his appearing, or any thing deemed by 
law equivalent to a citation or appearance, is utterly void, and im- 
ports such absolute nullity that,” ete. 1N.S. p.8; 8 N.S. 145; 6 
La. 577 ; 16 La. 570; 17 La, 42; 2 An. 403; 13 An. 150; 1 M. 220; 7 
An. 531 ; 11 An. 761. 

Nothing will cure absence of citation (except, of course, waiver). 5 N. 
S. 429; 7 N.S. 161; 1 Rob. 30. 

Even actual knowledge is insufficient to cure want of proper citation. 
2L.172; 13L.11; 6R.9; 3 An.9; 14A. 614; 21 A. 27; 26 A. 386; 
6 L. 577; 7 A. 551; 24 A. 515; 21 A. 421; 11 A. 761. 


Third—This, then, is a proper case fora mandamus. 14 La. p. 483; 4 
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Rob. 227 ; 27 An. 702 ; and see State ex rel. Mrs. Ada Peirce Dene- 
gre vs. the Judge of the Second District Court, lately decided by 
this court. 


Cotton & Levy, contra: 


First—The Honorable the Judge of the Third District Court has ren- 
dered a decree staying proceedings in the case of John Marks vs. 
L. B. Cain, for reasons satisfactory to his Honor, and the relator 
appeals to this Honorable Court to assume original jurisdiction via 
mandamus, and review decree and compel the judge a quo to render 
a different decision. If the judgment works irreparable injury, 
relator must appeal, and cannot substitute mandamus for appeal. 
If judgment complained of, on the other hand, is interlocutory and 
works no irreparable injury, relator is entitled neither to an appeal 
nor a mandamus. 

The Supreme Court cannot pass upon the propriety of a decree ordering 
a stay of proceedings by mandamus, because it may become an ob- 
ject of inquiry hereafter. 1 N.S. 597. 

Supreme Court has no general controlling power over other courts. 
State vs. Judge Esnault, 12 M. 489; 3 N.S. 26. 

An appeal alio nomine cannot be allowed by mandamus. State vs. 
Judge of the Parish Court, 15 L. 527. 

Rule to dissolve an injunction is not an answer to merits. No judgment 
on merits should be rendered, because rule has been dismissed. 
‘State vs. E. Booth, 28 A. 726. 

Judge a quo has not refused to render a decision. Mandamus cannot, 
therefore, lie. 13 A. 483; 17 A. 32%. 

r Second—The constitution of the State does not permit this Honorable 

3 Court thus to shape for relator the action of the judge a quo, and 

the application of relator should be refused. 8 Peters [U.8.] 588 ; 9 

Peters [U.8.] 573 ; 11 Peters [U. 8.] 173; 13 Peters [U. S.] 404. 





















The opinion of the court was delivered by 

Spencer, J. John Marks, the relator, brought suit in the Third 
District Court of Orleans to compel L. B. Cain, his agent, to render an 
account, and to compel him to surrender relator’s property held as. 
agent, and to enjoin him from longer acting as agent, his power of at- 
torney having been revoked. 

Marks alleges that he is a citizen and resident of Frankfort on the 
Main, in the Empire of Germany. Cain filed a rule to dissolve an ex- 
ception to this suit of Marks, setting forth in substance that prior to the 
filing thereof he, Cain, and two cousins of Marks, had taken proceed- 
ings in the Second District Court of Orleans, for the interdiction of said 
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Marks, on account of imbecility and insanity ; and that said court had 
appointed Cain provisional administrator pending said interdiction pro- 
ceedings, and that he had given bond and qualified as such. It is, 
therefore, alleged that Marks is without capacity to bring the said suit. 
against Cain, who is himself the only legal representative of Marks; 
wherefore it is prayed that said suit be dismissed. The facts appear to 
be asstated. Cain had been the agent of Marks for many years, during” 
which time, it seems, Marks has been in Germany. Cain applied to the 
Second District Court of Orleans for Marks’ interdiction, alleging that 
he was temporarily residing in Germany, and asked that he be served 
with citation through the American Consul at Frankfort, and that a 
commission issue to have Marks there subjected to medical examina- 
tion, etc. This petition, for interdiction, was filed on the 13th October,. 
1879, and on the next day, without any hearing of Marks, or of any one 
in his interest, an order was rendered turning over his entire estate to 
Cain, as provisional administrator. 

It was argued by Marks’ counsel in the Third District Court, that 
this proceeding was absolutely void for want of jurisdiction in the 
Second District Court, Marks not being within the State, and beyond 
the jurisdiction of its courts. 

The Judge of the Third District Court rendered an order, under 
this state of facts, staying all proceedings in the suit of Marks vs. Cain 
until a final decision had been had in the Second District Court upon 
the demand for interdiction, thereby declining to proceed with the case, 
or to pass upon the exceptions interposed by Cain. Marks complains 
that this is a denial of justice ; that it is the manifest duty of the judge 
to pass upon the issues raised, and he applies to this court for man-- 
damus to compel him to doso, Itis manifest that the district judge 
has rendered no judgment on the case ; he simply declines to do so, and 
stays proceedings. It was clearly his duty to decide the issue made, to 
sustain or overrule the exceptions, to maintain or dismiss the suit. 
Until this is done, Marks is remediless. He is entitled to have a de- 
eision, to the end that he may appeal and have the action of the court 
reviewed by this court. 

This court, under the constitution of 1868, and all prior consti- 
tutions, had the power to issue the writ of mandamus in aid of its 
appellate jurisdiction, and therefore to compel an inferior court to try a 
cause, to the end that its appellate jurisdiction might be exercised. By 
article 90 of the constitution of 1879, its powers are still more extensive, 
and it is given control and supervision over all the courts of the State. 

We entertain no doubt of the power of this court to grant the writ 
in this case. See C. P. 829, 830, 837, 838, and 839. 

Of course, it is not for us to say what judgment the court below 
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Shall render. Our duty, at present, is terminated, when we order him 
to decide and render judgment on the issues presented. Whether the 
judgment he will render will be right or wrong, is no present concern 
of this court. That question must be presented by appeal from the 
judgment. 

_ It is therefore ordered and decreed that the mandamus heretofore 
granted be made peremptory, at respondent’s costs. 








No. 7841. 


State Ex REL. H. O. Ames, Executor, vs. JupGe Seconp District 
Court, ETC. 


The decree of the probate court overruling an exception filed by an executor to the oppo- 
sition to his tableau made by the forced heirs, whose legitimes as alleged, were not 
impaired by the legacies and charges on the tableau, is an interlocutory decree which 
works no irreparable injury to the executor, and from which, therefore, he is not entitled 
to a separate appeal. 


ee for a mandamus. 








D.C. & L. L. Labatt for relators: 
First—Relators contend that the judgment causes them irreparable 
injury, because it opens the judgment previously homologated, so 
as to let in the opposition of other parties concluded by the judg- 
ment, who at no time were before the court opposing, and that the 
decision disturbs the res adjudicata character of that judgment, 
and is tantamount to rescinding and annulling the same in an 
anomalous and irregular way. If such a practice is sanctioned, 
there is no virtue whatever in the theory that a judgment of 
homologation establishes any thing or ends litigation. 

‘Second—The prayer for general relief cannot be interpreted to let in 
other interests, or the same persons claiming rights at law under 
different titles, so as to open an homologated account. 11 A. 69; 
15 A. 426; 7 La. 51, 152; 21 A. 303. 

‘Third-—-There can be no doubt that as forced heirs these plaintiffs were 
without interest to attack the administration of the disposable por- 
tion. The mother could have thrown it in the river had she chosen. 
R. C. C. 1493, 1673; 8th A. 121; Adams 12 A. 759; Suc. Macius, 31 
A. 130 ; 13 A. 424, Clarkson ; Art. 1634 (1627) C. C. ; 

“*One who claims under a will must concede it as an entire instrument ; 
he cannot claim under one portion and repudiate or impeach 

another portion.” State vs. Joyce, 48 Ind. 310." 
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Under this authority no opposition could be entertained by the plaintiffs 
as “transferees of the residuary legatees,” to dispute the will under 
which they claim the legacy to Mr. Ames. 


There is another error in the reason, viz.: “Opponents being heirs. 
besides transferees of the universal legatees, are only prima facie 
bound by the items of the accounts.” 


No brief on behalf of respondent was sent to the Reporter. 





The opinion of the court was delivered by 

DeEBtanc, J. In this case, what are the facts? The executor of 
the will of Mrs. Ames filed his third provisional account, and several of 
the children of the deceased, have—as her forced heirs—opposed the 
homologation of exclusively the account thus filed, on the ground that 
it is partly incorrect. 

The executor excepted to their opposition, and—in his exception— 
alleges, in substance, that there is—in their mother’s succession—ample 
property to satisfy their légitime, and that—as forced heirs—their only 
right can be exercised but in a direct action, when the legacies and 
charges exceed the disposable portion. 


The children’s opposition was filed on the 14th July 1879, and—so 
far as it was not opposed—the executor’s account was homologated on 
the 22d of that month. In the ensuing November, said opposition 
was excepted to, and—in February 1880—the exception was over- 
ruled. Considering that the decision overruling his exception would 
cause him an irreparable injury, the executor attempted to appeal there- 
from, but the judge being of the opinion that—from such a decision—no 
separate appeal could be taken, refused to grant it ; and—on due appli- 
cation—was directed, by this court, to show cause why he should not be 
ordered to comply with the executor’s request, and grant him an 
appeal. 

In his answer, the judge contends that the interlocutory decision 
which he has rendered, cannot work irreparable injury, inasmuch as it 
remains subject to review in this court, by appeal from such final judg- 
ment as may hereafter be rendered in the cause, which is still pending 
before him. 

His Honor admits that the forced heirs cannot—as such—dispute 
the correctness of the executor’s tableau, but he urges that—though 
they have opposed said tableau in no other capacity than that of forced 
heirs—they can, under their prayer for general relief, show that they 
are the transferees of the universal legatees, and—by virtue of the 
transfer which they hold from the latter—contest each and every item of 
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the executor’s account, whether those items be or not specifically op- 
posed by them. 

How—we are asked—can the prayer for general relief be used to 
let in a case other parties than those therein named, or the same 
parties, in capacities not disclosed by the pleadings, and more par- 
iticularly in this instance, when—as to opponents, whether they be con- 
sidered as forced heirs or the legatees’ transferees, the decree of 
homologation is res adjudicata ? 

Was the judge’s refusal to grant an appeal from the decision over- 
ruling the executor’s exception, a refusal—on his part—to perform a 
plain and unqualified duty, one as to which he is vested with no 
‘discretion ? 

The exception was that, as forced heirs, those who oppose the 
‘tableau have no interest beyond this légitime, and that—inasmuch as 
their légitime is in no way affected by said tableau, they have no right 
to contest it. The decision complained of holds that, as transferees of 
the universal legatees and under their prayer for general relief, those 
heirs can oppose each and every item of the executor’s account ; 
and—whether right or wrong—that decision did involve the exercise of 
that official discretion, which cannot be controlled by mandamus. 

Definitive or final judgments are those which decide all the points 
in controversy between the parties, and—as to them—have the force of 
wes adjudicata. The decision complaired of is not of that class, and— 
-evidently—is but an interlocutory decision. 

C. P. 539. 

Can it cause, to those against whom it is rendered, an irreparable 
injury? 

“The issue presented by the forced heirs, is—we are told—forever 
‘settled by the reasons of the court, and there can never be a judgment 
in- their favor, as the authorities cited by the court show; but if a 
decision be rendered in favor of new parties, on a different title, upon 
the same petition, we can never get the error corrected, because we 
acquiesced in the decision, which improperly inserted them into the 
petition of the forced heirsas joint plaintiffs, and it will be too late to 
say our exception extended to them, as transferees, when it only ap- 
plied to them as forced heirs.” 

In this regard, the counsel’s apprehension is not founded—for, their 
overruled exception still stands as a protest against the interlocutory 
decision of the court, and—besides—they can, by proper and timely ob- 
jection to any evidence which may not be legally admissible under the 
pleadings, repel any presumption of acquiescence in the decision referred 
to. 

This court has often held that an appeal lies but from final judg- 
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ments, or from those which—though interlocutory—may cause an 
irreparable injury, and that an appeal does not lie from judgments 
refusing to sustain exceptions of lis pendens and the jurisdiction, or tothe 
right of one to sue a partner without suing all the partners, and the like. 
Otherwise, every case might ascend, by fractions, from the original to 
the appellate jurisdiction, and—in the latter—many a fractional decision 
might precede that by which the last branch of a decree would be finally 
affirmed, amended or reversed. 

4N.S. 366; 7 N. S. 102, 204; 2 A. 964; 3 A. 218; 14 A. 388; 15 A. 
160 ; 25 A. 381 ; 26 A. 121; 30 A. 382. 

In “ Ex parte City Council of Montgomery,” the court said: “If 
every order of continuance, every refusal to grant new trials, and the 
numerous interlocutory orders which are made in causes, both at law 
and in equity, from their inception to that final termination, could each 
be made distinct subject matter for an appeal to this tribunal, * * 
it would become an intolerable grievance, and there would be no end to 
the litigation to which a cause requiring a great number of such orders 
might be subjected.” 

24 Ala. 98. 

“T place my opinion”—said Mr. Justice Bronson—* upon the broad 
ground that the writ of mandamus cannot be awarded for the correction 
of judicial errors. This court, in the exercise of its supervisory power 
over inferior tribunals, can require them, by mandamus, to proceed to 
judgment, but they cannot dictate what particular judgment they shall 
render; much less can we require them to retrace their steps, and 
reverse a decision already made.” 

20 Wend. 658. 

In “ Bank of Columbia vs. Sweeny,” Chief-Justice Marshall said, as 
the organ of the court; ‘ This case might still be brought before us by 
a writ of error, notwithstanding any opinion expressed upon the man- 
damus, and the same question again be discussed upon the final judg- 
ment. The effect, therefore, of this mode of interposition, would be to 
retard decisions upon questions which were not final in the court below, 
so that the same cause might come before this court many times, before 
there would be a final judgment.” 

1 Pet. 567. 

If—hereafter—the relators have reasons to complain of the final 
decree which—as yet—has not béen rendered, their appropriate remedy 
shall be by an appeal from that decree, and—then—the forced heirs 
might themselves contend that—as the disposable quantum and the 
légitime are measured, not to the entire estate, without regard to the 
debts and charges which may exist against it, but to a balance fixed by 

the Code, after deducting the sums due by the estate, they have the 
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right to oppose—as forced heirs—an account which, in their opinion, 
tends to reduce said balance and their légitime. 

Be this as it may, the relator’s application for a mandamus is not 
sustained by either the facts, the law, or the 90th article of the consti- 
tution of 1879. 

It is, therefore, ordered, adjudged and decreed that the provisional 
writ issued in this case, on the 15th March, 1880, is discharged at re- 
lator’s costs. 


No. 7728. 


Wipow anp Herrs oF Brearrp vs. SEMpRONIUS Russ. 


It is the province of the judge to fix the amount of the bond to be given for a devolutive ap- 
peal ; and where the bond given by appellant is for an amount less than that fixed by the 
judge, the appeal will be dismissed. 


PPEAL from the Seventeenth Judicial District Court, parish of 
Red River. Pierson, J. 





On Morton fo Dismiss. 


The opinion of the court was delivered by 

Marr, J. Defendant, appellee, moves to dismiss, on the ground 
that the appeal-bond is for a smaller amount than that fixed by the 
district court in granting the appeal. 

Where the judgment is for a sum of money, the law fixes the 
amount of the bond to be given for a suspensive appeal by the party 
condemned. C. P. article 575. In all other cases, whether the appeal 
be suspensive or devolutive, it is the province of the judge to fix the 
amount. C, P. 574, 576, 578. 

In this case plaintiff moved for a devolutive appeal, and, in the 
order granting it, the judge fixed the amount of the bond at $200. The 
bond given and filed is for $150. The giving of a bond for the amount 
fixed is a condition precedent to the perfection of the appeal; and as. 
that condition has not been complied with, the order of appeal has not 
become absolute. Glaze vs. Russell, 5 N.S. 238; Smith vs. Vanhilie, 10 
La. 253 ; Duperron vs. Van Wickle, 1 Rob. 324. 

The motion must prevail ; and the appeal is accordingly dismissed. 
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yn, No. 7817. : 


MaRrceELItE MarTINEzZ, Wipow Lovis BERLIER, ET AL. vs. SUCCESSION OF ‘ 








ot 
ti ADOLPHE VIVES. 
“The death of an absentee who is less than one hundred years old is never presumed. It must 
al be clearly shown. 
‘The testimony as to the death of an absentee, of a witness whose only information on the 
'e- subject is derived from letters which were not produced, and the absence of which was 
not accounted for, and from the fact that the family of the absentee had acted on the 
belief of his death, when the acts implying the belief are not mentioned, is not admissible 
in evidence. 
‘The testimony of one witness, introduced without objection, that the person suing as the a 
widow of a certain decedent was married to him is sufficient to prove the marriage. 
, The contract of an attorney with his client to receive a contingent fee of ten per cent on the 
: amount recovered is a valid contract. , 
An attorney who is entitled to a certain commission on the amount recovered by him, which 
amount is evidenced by and embraced in a judgment, has a sufficient interest in the judg. 
ip- ment to sue for its full revival. 
he The suit to revive a judgment is properly brought in the court which is the forced heir and legal 
successor of the court which rendered the judgment. 
of PPEAL from the Fifth Judicial District Court, parish of Iberville. 
McVea, J. 
E. B. Talbot for plaintiffs and appellees : 
First—A lawyer may legally stipulate for his fee a certain per centage ei 
of the sum he may recover. 
id Second—It is contended that the court that rendered the judgment of 
” revival is not the same court that rendered the original judgment. 
The Fifth District Court of Iberville is at present the same as the 
16 Fifth District Court that existed prior to the constitution of 1868, 
y divested only of some of its jurisdiction. In La Chambre vs. Cole, 
ul 30 An. p. 961, we think your Honors have settled this question. 
le Chapman, Ex., vs. Nelson, et al. is relied upon to sustain the point 
raised. 
e 
e Barrow & Pope for defendant and appellant : 
t First—The death of Berlier is not shown sufficiently. If Berlier be 
s. dead, it was easy to prove it. 
t The evidence of Rils and Talbot on this subject was improperly ad- 
0 mitted ; the bill of exceptions should be sustained. R. p. 9. It will : 
be seen the fact of Berlier’s death is attempted to be proved by 
1. ; hearsay, all of which was objected to. Also, by general belief. " 


Certainly, general reputation makes no proof; common reputation 
is only evidence to prove: 1, character; 2, pedigree ; 3, prescript- 
ive rights, and matters of public notoriety. Starke, 31. 
Neither the marriage of Marcelite with Berlier, or Berlier’s death, being 
20 
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established, it follows that no interest on her part to have the judg- 
ment revived is shown. 

Second—A lawyer cannot validly contract for a certain proportion of 
the object sued for by heirs. 2 M. 281; 7 L. 207; 8 L. 254. 

Third—A lawyer’s interest in a judgment being merely to collect it in 
order to eurn his fees, is not such an interest as entitles him to sue 
to revive the judgment. .C. C. 3547. 

Fourth—Only the court that delivered the judgment has jurisdiction of 
a suit to revive it. 31 A. 346. 


The opinion of the court was delivered by 

DeBtanc, J. On the 11th of May, 1866, a judgment was rendered 
by the Fifth District Court of the State, at a session held in the parish of 
“Iberville, in favor of Louis Berlier, and against Adolphe Vives, for fifteen 
hundred and fifty dollars, in principal. That judgment was obtained by 
Messrs. Talbot & Petit, attorneys-at-law, whose services were engaged 
on condition that they would receive no other fee but ten per cent upon 
any amount which they might collect from Vives. 

The present suit was filed on the 9th of May, 1876. It was brought 
by Marcelite Martinez, styling herself the widow of Louis Berlier, and 
by Messrs. Talbot & Petit, who claim that they have an interest in the 
judgment already referred to, and ask, with the widow—that it be re- 
vived, in accordance with the 3547th article of the Code. 

In answer, defendant denies each and every allegation contained in 
their petition, and—specially—that they are the owners of the judgment 
sought to be revived. We have, then, to ascertain : 

1. Whether it was shown, by legal and sufficient evidence, that 
Berlier is dead. 

2. If dead, whether he was married to Marcelite Martinez. 

3. Whether Talbot & Petit have—in the judgment—an interest 
which would justify its revival on their application, and 

4, Whether this action was brought in the court by which said 
-judgment was rendered. 


I. 





Is the fact of Berlier’s death legally established? Two witnesses 
testified, in substance, that it was generally understood, by his friends, 


relations and those who knew him in Iberville, that he is dead. One of 
the witnesses derived his information from Berlier’s brothers and sisters, 
and from letters shown to him ; the other swore that the members of the: 
family have acted on that belief. 

To these declarations, defendant’s counsel objected, on the ground 
that they are, not only mere hearsay evidence, but—besides—based on. 
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the hearsay of other persons, and—consequently—not the best evidence 
which, from the nature of the case, must be supposed to exist and to be 
within the control of those who rely on those declarations. 

That sbjection was overruled, and defendant’s counsel excepted: 

What became of the letters shown to one of the witnesses? Have 
they been lost or destroyed, and if not, has an effort been made to find 
and procure them? What were their dates and contents? To and by 
whom were they written? Did those who wrote know, or had they 
heard that Berlier was dead? The family, it is said, acted on that belief, 
but how? Did they go into mourning, or otherwise evince their belief 
in the imparted information? The letters referred to should have been 
produced or accounted for, and it should have been shown—by more 
than the expression of an opinion—in what way the family acted upon 
that information. 

The declarations objected to show themselves that there was, within 
the parties’ control, evidence—which, whether admissible or not, would— 


_ legally—have been, under the circumstances, of a higher degree and more 


substantial character than that which was adduced. 

Berlier was a resident of, married in, left, the parish of Iberville, 
went to France and there—it is believed—died—but when? Nota single 
date is given. 

In “ Hayes vs. Berwick,” this court said: “By a maxim consecrated 
by the best authorities, every absentee, whose death is not clearly and 
precisely established, is presumed to live until the age of one hundred 
years ; that is to say, the most remote period of the ordinary life of a 
man.” 

2M. 140; Denisard, 13, verbo “ Absents.” 

In “Qwens vs. Mitchell,” speaking of collaterals, the court said: 
that they “must always prove the death of ascendants by evidence, or 
show that one hundred years elapsed since their birth ; in which case 
death is presumed, not before.” That maxim was then and is now em- 
bodied in our legislation. 

C. C. 70 (71) ; 5 N.S. 668. 

In the last of the decisions which we have cited, that doctrine is— 
we think—too broadly stated. There are occurrences—as a wreck, a 
battle, or the like—which would authorize a court in presuming the 
death of one, known to have been exposed to the perils of either; but 
such a presumption “must be weighty, precise and consistent.” The 
ascertained facts on which it is rested, must draw with them, as a neces- 
sary consequence, the unascertained facts sought to be established, “and 


_ exclude every other rational conclusion.” 


Here—howsoever credible are the witnesses who testified on the 
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might have been produced, or heard from others, some of whom could 
have been regularly summoned and regularly examined—and we cannot, 
relying on those indefinite statements, presume a fact which—if it 
happened—they could have so easily verified. 

The objection raised by defendant’s counsel should have been sus- 
tained. Unless the plea involve a negative, those who affirm and claim, 
must prove. 

H. D. p. 

II. 


Was Louis Berlier married to Marcelite Martinez? Marriage may 
be proved by cohabitation, general reputation, and—indeed—by any 
species of evidence not prohibited by law, and which does not presup- 
pose another and higher species ; and Mr. Talbot, whose testimony was 
not objected to, did swear that Berlier had married a Miss Martinez, 
and—we entertain no doubt—had reference to Marcelite, who—as his 
widow—instituted these proceedings—and whose quality as such was 
not specially denied. 

3 L. 33; 5 A. 430. 


III. 


Can the judgmert be revived on the application of Messrs. Talbot 
& Petit? The agreement entered into between them and their client 
is not—as contended—prohibited by law: it is that, as a compensation 
for their services in collecting the note placed in their hands, and on 
which the judgment was obtained, they were to receive a commission of 
ten per cent upon any amount which they might collect, and—in case of 
failure—to get no fee. In “ Flower et al. vs. O’Connor,” this court ex- 
pressly recognized the validity of a similar agreement. 

7 L. 207. 

Under that stipulation, can Messrs. Talbot & Petit be considered— 
in the sense of article 3547 of the Code—as parties interested in the 
judgment sought to be revived? Their fee—it is manifest—depends 
upon the collection of the claim evidenced by the judgment, and that 
collection—it is as manifest—depends upon the revival of the judgment ; 
and—though their fee is not yet exigible—they could have taken, as 
they did, those steps which were indispensable to prevent the prescrip- 
tion of the judgment and the destruction of their right. 

The agreement referred to does not—it is true—constitute a transfer 
of any part of the judgment itself, nor is the promised commission to 
be measured to the uncollected amount of the judgment. That com- 
mission can, however, be realized but by the enforcement of, and from 
the judgment, and the suing attorneys are actually interested in keeping 
it alive. 
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To what extent, it may be asked, can they keep it alive? Is it to 
exclusively the extent of their commission, or in its entirety? Their 
right is not attached to any definite fraction of the judgment, but is 
linked to, and inseparable from it as an entirety, and even if a judgment 
can be partially revived, their interest and their right—in this instance— 
is to revive as a whole that from every coliected fraction of which their 
commission is to accrue. 

IV. 

Was the action to revive brought in the proper jurisdiction? The 
law provides that such an action must be brought in the court which 
rendered the judgment. Here, what are the facts? That judgment was 
rendered by the Fifth District Court of the State, and the proceeding to 
revive it filed in a court which—to a certain extent—is a mere continua- 
tion of the first, or at least its forced heir and immediate successor, as 
regards said judgment, its revival and execution. 

As well before, as after the adoption of the constitution of 1868, 
this case—either during its pendency or since its final determination— 
has ever been in but one and the identical jurisdiction, one which—as to 
other matters—was different from what it now is, but which, as to this 
controversy, the amount therein involved, the character of the demand 
and the parties, has never been changed. 

In “Chapman, Executrix, vs. Nelson et al.” we held that plaintiff's 
demand could not be entertained by the Fourth District Court of New Or- 
leans, for the reascn that the suit brought to obtain the judgment sought 
to be revived, had not been originally brought in the Seventh District 
Court, and that—though the act of 1872 provides for the transfer— 
from that court to the Fourth District Court—of all suits and proceed- 
ings, whether determined or nof, its provisions are expressly limited to 
suits and proceedings heretofore brought in the Seventh District Court. 

In this case, the record of Berlier’s suit and his judgment—which 
are now where they have ever been—were, by operation of law, con- 
structively transferred from and to a jurisdiction which existed before 
the constitution of 1868, and which was either continued or revived by 
that constitution, and plaintiffs’ action was properly brought in that juris- 
diction. 

It is, therefore, ordered, adjudged and decreed that—in so far as 
concerns Marcelite Martinez—her demand is rejected at her costs in 
both courts, as in case of nonsuit ; and—as thus amended—the judg- 
ment appealed from is affirmed—the costs in both courts, except those 
incurred by Marcelite Martinez, to be paid by defendant. 
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No. 7750. 
Citizens’ BANK vs. ALEXIS FERRY AND WIFE. 


Up to the moment of its adjudication by the sheriff the property of a debtor which has been 
seized under execution may be validly sold, or mortgaged by him, subject to the rights of 
the seizing creditor. And if the seizing creditor waives his rights in favor of a mort- 
gage executed by the seized debtor, such mortgage will, after being recorded, rank any 
mortgage subsequently put on the property by the seizing creditor who bought it in. 

A mortgage creditor effectively accepts a mortgage in his favor either by taking the mortgage 
notes, or by an authentic act. The transfer of a note transfers every thing accessory to 
and securing the same. 

A mortgage not recorded for some time after its execution is, from the moment of its record; 
superior in rank to any mortgage subsequently executed. 


PPEAL from the Fourth Judicial District Court, parish of St. James. 
Duffel, J. 





Armand Pitot and St. M. Bérault for plaintiff and appellee: 

First—The possession of the sheriff did not divest Alexis Ferry of his 
ownership, which continued until the adjudication made, on the 
12th of February, 1868, to his wife. 

“Ownership and the possession of a thing are entirely distinct.” C. C. 
488. Down to the moment of adjudication the debtor remains the 
owner of his seized property. C. C. 663. 

Possession is not necessary or essential to the contract of sale or of 
mortgage, 28 An. 650-1, nor to an action of partition, C. C. 1243, for 
it is not the possession, but the ownership which is the basis of the 
sale, mortgage, and partition. 

Counsel for plaintiff quotes also, in connection with the above, C. C. 
3267-8, 476, 483, 1879, 2423, 2424, 1881; 28 A. 650; C. C. 2428, 1895, 
1940, 3399, 3459 ; C. P. 690, 694, 656, 657, 658 ; C. C. 1757, 1754. 

Second—By mere operation of law, and therefore “ according to law,” 
the mortgage was accepted and acquired by the bank at the moment 
of its execution, on the 4th February, 1868. 

By the delivery of notes, on the 4th of February, 1868, the law pre- 
suming that the notes were delivered to the bank on the day of 
their date, and that the receipt of the notes operated eo instanti, the 
acceptance of the accessory mortgage. C. C. 2615. 

“He who has once acquired the ownership of a thing by one title cannot 
afterward acquire it by another title.” C. C. 487. 

As to unilateral contracts and acceptance, see C. C. of 1825, articles 

1758, 1773, 1774, 1798, 1805 ; Pothier’s Obligations No. 9; Pothier’s 

Préts No, 20; 11 M. 217 to 220; H. D. p. 938, Nos. 3, 7, 2, and 251-3-4 ; 

2 L. 552, 547 ; 13 L. 254, 267; 6 R. 143,150; 7 Al. 349; 9 An. 130; 11 

Al. 402; H. D. p. 1001; No. 9, p. 1002; No. 16; Code Napoleon, art. 
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2127; La Cour de Lyon, arrét du 9 Mai, 1837 ; Dalloz, An. 1838, IT. 
7 ; La Cour de Cassation a jugé l’affirmative, arrét du 5 Aotit, 1839, 
ch. c. IV. Sivey 39 I. 753 ; 23 A. 272; 16 A. 437 ; 24 A. 36; 23 A. 357; 
30 A. 39; Louque’s Digest, p. 436 ; (c) No. 6. 

A mortgage is binding on the parties to it. C. C. 3312, 3315, 3316, 3522. 

‘That Madame Ferry was a party to the act of 4th February, 1868. See 
C. C. 3314, 3315, 3316, of 1825; 28 Al. 661-2; 26 Al. 552-3; 22 Al, 
336-7. 


F, P. Poché for defendant and appellant : 

First—A valid mortgage cannot be imposed on an immovable by the 
owner thereof pending its seizure by the sheriff. C. C. 3300; 5 M. 
268 ; 7 La. 487.: 

Second—A mortgage recorded months after the owner who had exe- 
cuted it had ceased to be owner, and not accepted by any one, is not 
binding on the property. 20 A. 488; 29 A. 321; 30 A. 11. 

Third—We hold that the act of February 4th, 1868, registered on the 
23d of April, 1868, was ineffectual as to any third party dealing with 
Mrs. Ferry, touching said Home-Place plantation, which became 
her property under the adjudication of the sheriff on the 12th of 
February, 1868. 

Fourth—Nor will it avail the plaintiff to say that E. J. Gay & Co. were 
informed by the recorder’s certificate in the act of May 24th, 1871, 
of the existence of the Citizens’-Bank mortgage, resulting from the 
act of February 4th, 1868. Our answer is dictated by the court in 
20 A. 204 and 427, and 25 A. 180: “A recital of a pre-existing mort- 
gage cannot supply the inscription.” 





The opinion of the court was delivered by 

DeBxanc, J. In November 1867, Mrs. Ferry obtained, against her 
husband, a judgment separating her in property from him, and con- 
demning him to pay her over one hundred thousand dollars, the 
re-imbursement of which was secured by legal mortgage. 

In January 1868, and by virtue of a writ of fi. fa. issued in execu- 
tion of that judgment, the sheriff seized a plantation belonging to the 
husband, and which—pending that seizure—the latter mortgaged to the 
‘Citizens’ Bank, to secure the payment of a loan of nineteen thousand 
dollars. 

This loan is evidenced by an act passed before the recorder of the 
\parish of St James, who certified—at its foot—that it was duly recorded 
on the day it was passed ; but it was shown—on the trial—that it had 
been inscribed in the book of mortgages on the 23d of April, two months 
and eleven days after the: seized and hypothecated property had been, 
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by the sheriff, adjudicated to Mrs. Ferry, in partial satisfaction of the 
writ issued on her judgment. 

The amount of that loan—the reality of which is not disputed in the: 
pleadings—was represented by four notes delivered to Alexis Ferry, two 
of which are now, and have been in the possession of the Citizens” 
Bank since, and—we have reasons to believe—before the 4th of Janu- 
ary 1869. . 

In July 1873, Legendre—as the attorney-in-fact of the bank—ac- 
cepted the mortgage granted by Ferry in 1868, and which—as we have: 
already said—was recorded on the 23d of April of that year; and—in 
December 1875—said bank obtained an order commanding the seizure: 
and sale of the morgaged property, to satisfy the two notes held by it. 

Gay & Co—the creditors of Mrs. Ferry—enjoined the execution of 
that order, on the grounds: 

1. That the mortgage sought to be enforced by the bank is null, 
because it was executed while the property on which it bears was in the- 
sheriff’s possession and under seizure. 

2. That it was accepted by the bank long after Mrs. Ferry had 
given—on the property seized—two other mortgages securing their 
claims, and which were duly recorded, one on the 21st of February 1870, 
the other on the 29th of May 1871. 

3. That the mortgage, consented to by Ferry in favor of the bank, 
was recorded only after he had ceased to be, and after his wife had be- 
come the owner of the hypothecated property. 

The injunction was dissolved, Gay & Co. condemned to pay—as 
damages—the sum of three hundred and fifty dollars, and they have- 
appealed. 

Mrs. Ferry intervened in the act of mortgage from the husband to- 
the bank, subordinated to that mortgage every right which she had on 
the property described in said act,and—by an express stipulation— 
gave it precedence over her own judgment. It was eight days after this 
important stipulation, that the hypothecated property was adjudicated 
to her. 

Nearly two years after that adjudication—on the 19th of February 
1870—Mrs. Ferry granted to Philip Buchanan, and on the property 
which she had thus acquired, a mortgage which he—on the 4th of Jan- 
uary 1876—transferred to Gay & Co., who already had—on said prop- 
erty—a mortgage consented in their favor, by that lady, on the 24th 
of May 1871. 

In the last-mentioned act—that of the 24th of May—from Mrs. 
Ferry to Gay & Co.—there is a clear and absolute acknowledgment of 
the existence and registry of the mortgage granted to the bank, and 
that acknowledgment was based on not less than the recorder’s certifi- 
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cate, which was annexed to said act. Is this not more than the mere 
recital, which—as held by this court—cannot supply the inscription of 
the mortgage? Here, we have the recital, the certificate and admission 
of registry. 

In his brief—but only there—the distinguished counsel who repre- 
sents the plaintiffin injunction contends that the bank has not shown 
that Ferry has received either the amount specified in the act, or any 
other amount. That fact is not denied in the pleadings and fully estab- 
lished by an authentic act. Gay & Co. claim that—so far as they are 
concerned—the assailed mortgage is a nullity, not because it was given 
without consideration, but for the reasons already mentioned and which 
we now proceed to discuss. 

Who will pretend—the counsel asks—that, pending the seizure of 
his immovable property, the seized debtor can legally transfer title 
thereto? His title, it is manifest, can be divested but by the sheriff’s 
adjudication, and—down to that adjudication—he can alienate or en- 
cumber his property, as he pleases, without—however—prejudice to the 
rights acquired by and under the seizure. 

C. P. 663 ; C. C. 491 (483). 

“The property seized ”—the counsel adds—“ must be taken in actual 
possession of the sheriff, and the incapacity of the debtor to alienate or 
mortgage the same, attaches at the very moment of the seizure.” As 
taught by Pothier, the sheriff does not possess, he merely detains ; 
and—after assimilating his detention to that of lessees and depositaries, 
he says: 

“Tl en est de méme d’un gardien ou commissaire établi & une saisie, 
soit de meubles, soit de fruits pendans par les racines, soit méme a la 
saisie réelle d’un héritage. Ce gardien ou commissaire n’a qu’une sim- 
ple garde des choses saisies, auxquelles il est établi gardien ou com- 
missaire ; il n’en a aucune possession. II les détient pour et au nom de 
la partie saisie ; et c’est la partie saisie qui continue d’en avoir par lui la 
possession, jusqu’ace qu’elle en soit dépossédée par la vente et adjudi- 
cation des choses saisies. Notre Coutume d’Orléans en a une disposi- 
tion en l’art. 3, ot elle dit: ‘Main de justice ne dessaisit personne.’” 

C’est aussi ce qu’enseigne Pomponius 4 l’égard des différentes es- 
péces de saisies, de biens, qui étaient en usage par le droit romain. 

“La saisie, que des créanciers font des meubles, ou méme des 
héritages de leur débiteur, ne lui on fait pas perdre la possession, 
comme nous l’avons vu supra.” 

Traité de la Possession, Nos. 15, 16, 78. 

As justly remarked by the bank’s counsel, the theory of their op- 
ponent is daily refuted by the many private sales from seized debtors. 
to third parties, who employ the price of sale to pay the seizing credit- 
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‘or’s claim, and where one can sell, he can mortgage, subject to the 
limitation affecting his right of alienation. 

C. C. 3300 (3267), 3301 (3268). 

The bank’s mortgage—we are told—was not accepted according to 
law. It was granted on the 4th of February 1868, and—according to the 
evidence—was twice accepted—first, when the notes which it secured, 
‘were delivered to and taken by the bank—that was before the dates of 
the mortgages granted to Buchanan and Gay & Co.—and, afterward, by 
an authentic act passed on the 9th of July 1873. 

C. C. 2645 (2615). ‘ 

Was that last acceptance indispensable to the validity and enforce- 
‘ment of the mortgage? It was not. In and by the act which evidences 
that mortgage, the bank—as urged by its counsel—contracted no obli- 
gation, but—on the contrary—an obligation was, therein, stipulated in 
favor of the bank, and accepted by it before the date when Buchanan 
sand Gay & Co. became the creditors of Mrs. Ferry. 

Could that mortgage be accepted otherwise than by a notarial act? 
It could be and it was accepted by the transfer, delivery and receipt of 
the notes—inasmuch as the transfer of a credit includes every thing 
which is an accessory to the same—as suretyships, privileges and mort- 
‘gages—and had the loan not been represented by notes, the mortgage 
-could have been accepted, or rather its acceptance signified by the in- 
-stitution of a suit to foreclose it. 

C. C. 2645 (2615.) 

In Millaudon vs. Allard, and Hill vs. Barbow, this court heid that 
-@ mortgage executed and recorded, though not appearing to have been 
saccepted, takes precedence of a posterior mortgage accepted and re- 
corded before the acceptance of the first, and in “ Ellis vs. Simms et al.,” 
“that the delivery of the note completed the contract, and that the ac- 
-ceptance of the note was an acceptance of the mortgage securing its 
‘payment.” 

2d L. 552; 6 R. 150; 2 A. 251. 

It was held by the courts of Lyon and the Court of Cassation : 

“That the pure and simple acknowledgment of a debt, with an 
hypothecary encumbrance, can constitute an unilateral contract, and be 
regularly made by the debtor alone, and that the creditor in whose favor 


‘such an acknowledgment was made, and who wishes to take advantage 


-of it, is not bound to accept it by notarial act. 

“That the creditor’s acceptance of the hypothecary inscription con- 
‘sented in his favor by an unilateral act, reverts—as to its effect—to the 
date of the inscription, even though—between that date and the ac- 
-ceptance—rights may have been acquired on the mortgaged property, 
and by third parties.” 
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Journal du Palais—année 1839—vol. 2 pp. 125-6-7-8. 

According to the terms of the act of 4th of February, the loan 
from the bank to Ferry preceded the mortgage from Ferry to the bank, 
and—“in Bradford vs. the Heirs of Brown,” commenting on an act 
which—as that referred to—had been signed but by one of the in- 
terested parties, this court said: “When the price has been paid 
beforehand, the vendor—thereafter—is the only person who binds him- 
self and contracts the obligation: his signature is therefore required, 
ete. The assent of the vendee, when he is admitted by the vendor to 
have paid the price, cannot be denied by the vendor. He is estopped, 
by his deed, from denying what he has therein solemnly admitted.” 

11 M. 219; Rogion, p. 1529. 

It is lastly contended by Gay & Co. that—on the 12th of February 
1868—when Mrs. Ferry purchased the plantation—the bank’s mortgage 
was not recorded, and that she acquired it free from the encumbrance ; 
but she was a party to the act by which that mortgage was granted, 
and—by her own consent, under her own agreement, the plantation 
passed into her hands subject to the mortgage given by her husband, 
and to the privity conceded by her. Up to the 23d of April, when the 
bank’s mortgage was duly recorded, it remained without effect as to 
third persons ; but it was long after that inscription that Gay & Co. be- 
came the creditors of Mrs. Ferry, with full and acknowledged notice of 
the encumbrance bearing on her property. 

C. C. 2236 (2233), 3342 (3314), 3343 (3315) ; 22 A. 336; 26 A. 552; 28 


A. 661. 
Of the several defenses suggested by their counsel’s ingenuity, not 


one is tenable. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed with costs. 

Rehearing refused. 





THE STATE EX REL. M. J. SHEEHAN VS JUDGE OF THE FiFtH District Court. 


Under the constitution of 1879 this court is clothed with jurisdiction, by writ of certiorari, 
to revise the proceedings of all inferior tribunals in cases where no appeal lies. 

A recorder of the city of New Orleans bas full power to determine whether a prisoner, ar- 
rested by his warrant under a criminal charge, is or is not entitled to bail, and no district 
court can interpose by the writ of habeas corpus, and disturb the recorder in the exer- 
cise of the said power, and itself determine the question of bail. 

A recorder has such interest in maintaining the jurisdiction of his court over a question 
which the law has entrusted him with, that he has authority to use any of the legal writs 
necessary to enable him to uphold his jurisdiction. 


| for a writ of certiorari. 
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A. D. Henriques for relator : 

First—That exclusive criminal jurisdiction in the parish of Orleans, being 
vested in the First District Court and in the Superior Criminal 
Court,_no civil district court could exercise such jurisdiction. Con- 
stitution of 1868, art. 83; Act No. 124 of 1874. 

Second—That if a court has no criminal jurisdiction it cannot issue a 
writ of habeas corpus to have effect in a criminal case. 4 A. 427; 
3 M. 42; 6 L. 427; 15 A. 347, 565. 

Third—That the Supreme Court has jurisdiction under the constitution 
of 1879 to issue writs of certiorari to revise the action of the judge 
of a civil district court, and prevent him from exercising jurisdic- 
tion in a matter growing out of the administration of a penal 
statute. 1-Cal. 152; Bacon’s Abridg. vol. 2, pp. 165-6 ; 40 Cal. 476; 3 
D. and R. 35; Hales P. C. vol. 2, p. 215; 2 N. H. 208; 11 Mass. 465; 
4 Mass. 670; 5 Binney, 26, 27 ; Chitty’s Crim. Law 1, p. 371, edition 
of 1832; Archbold 1, p. 728, edition 1860; Bacon’s Abridg. ed. of 
1843, vol. 2, p. 162. 


R. Stewart Dennee, for Ullrich, intervenor, contra: 
First—That relator had no interest. 30 A. 1174; C. P. 15. 
Second—That this court is without jurisdiction to review the action of 
the district court in granting the writ of habeas corpus. C. P. 792; 
9 A. 522; 1 A. 413; 15 A. 347; 10 A. 426; Constitution of 1879, 
art. 115. 





The opinion of the court was delivered by 

Mannina, C.J. The relutor Sheel:in is the recorder of the First 
Recorder’s Court in this city. One Hu;zo Von Ullrich was arrested by 
his warrant, issued upon an affidavit mude before him by Henrietta Von 
Ullrich, charging him with breaking and entering a dwelling-house, 
armed with a deadly weapon, with the intent to commit murder. The_ 
arrest was made on the 8th of this month, and it appears from the re- 
corder’s statement that on the 11th Ullrich was arraigned before him 
and pleaded not guilty. . 

The recorder had no authority to arraign the prisoner, nor was the 
latter obliged to enter any plea before a court that was without juris- 
diction to try him. The recorder had to determine whether the party 
under arrest was entitled to bail, and he had fixed the 17th as the day 
for considering that matter. 

Meanwhile the prisoner applied to the judge of the Fifth Court for 
a writ of habeas corpus, and for an order admitting him to bail, and ob- 
tained both, whereupon the relator prayed from this court a writ of 
certiorari to bring up the proceedings taken before the judge of the 
. Fifth Court in order that their validity may be inquired into. 
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We have explained heretofore the nature and purpose of this writ, 


and have shewn how it could not be invoked under previous constitutions, 


although distinetly provided for by the Code of Practice. State ex rel. 
Seale v. Recorder, 30 Annual, 450. It is not unlikely that decision 
suggested the importance of conferring upon this court the power to 
issue writs, by means of which revisory power could be exercised over 
the inferior courts. Const. 1879 art. 90. Itis therefore wholly irrelevant 
to cite decisions of this court, to the effect that we can exercise no au- 
thority over the proceedings of inferior tribunals in which no appeal 
would lie to this court. Since the constitution of 1879 went into effect, 
this court has been clothed with power to revise the proceedings of all 
inferior tribunals in cases where no appeal lies ; that is one of the func- 
tions of this writ, which was dormant until the new constitution 
vitalised it. 

By the Act of 1859 a recorder of New Orleans has full power to in- 
quire into and determine whether a prisoner, arrested by his warrant 
under a criminal charge, is or is not entitled to be bailed. Sess. Acts 
1859, p. 210. The respondent assumes that, since district judges have 
the power to issue writs of habeas corpus at the instance of all persons 
in actual custody in their respective districts, Const. 1879 art. 115, there- 
fore he had authority to entertain the application of the prisoner, and 
to order the writ to issue, and to adjudge that bail should be taken, and 
to fix the amount of it. 

We do not think so. If that were true, a court having jurisdiction 
of the trial of crimes, as well as one having cognisance only of the 
arrest of criminals, their commitment, and their release on bond from 
imprisonment, might and would have its jurisdiction invaded at any 
time before or during trial, and before a verdict, and have the prisoner 
taken from its custody. Conceding that the constitution of 1879 is in 
force quoad the district courts of Orleans at the present time, treating 
the present case as if art. 115 were now operative, we do not think a dis- 
trict judge can interpose, under the power thus conferred on him, ina 
criminal investigation which the recorder had authority to make, and 
was making. Interminable confusion, and constantly recurring conflict, 
would ensue from a different ruling. 

Objection is made to the want of interest of the relator in the sub- 
ject matter. He is not without interest in maintaining the legitimate 
jurisdiction of his court over a question, the decision of which the law 
had entrusted him with, and the district attorney, who is the repre- 
sentative of the State, informed us at bar that he objected to the grant- 
ing the writ by the respondent when there was no question of the form 
and regularity of the mittimus. 

There is no question here of that kind—none that the recorder had 
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not authority to proceed as he was proceeding, or that he was not com- 
petent to determine whether the prisoner should be bailed. The bare 
question presented is whether under the general authority to issue writs 
of habeas corpus, a district judge can interfere with a recorder while 
exercising jurisdiction confided to him in determining whether a given: 
offence is bailable. We are of opinion that he cannot. 

It is not difficult to conceive of cases where the investigation or de- 
termination of the bailable or non-bailable quality of the crime might 
be unreasonably postponed, and the imprisonment of an accused person: 
» be thus improperly prolonged pending suchinvestigation. In such case 
. a prisoner is not remediless. He has the right to apply to this court 
for relief through the medium of the appropriate writs which the law has: 
provided in order to enable it to exercise and enforce that supervision 
over the inferior tribunals which the new constitution has accorded to it. 

It is ordered and decreed that the orders and judgment of the Fifth 
District Court granting the habeas corpus and fixing the amount of bail- 
bond are set aside, and that the recorder, the relator, proceed to ascer- 
tain and determine whether the offence with which the prisoner is 
charged is bailable, and if yea, to fix the sum of the bail-bond, and that 
the prohibition heretofore made herein is perpetuated at the respondent’s. 
costs. 














No. 7508. 


STATE EX REL. ISIDORE NEWMAN VS. THE BoarpD OF LIQUIDATION. 






There is nothing in the constitution of 1879 which curtails or abolishes the duties and funo- 

tions of the Funding Board as created by Act 3 of 1874, so far as those duties and func- 
E-’ tions relate to the issue of consolidated bonds in exchange for valid outstanding 
oy obligations of the State, of the description specified in that act, and the acts supplement- 
; ary and amendatory thereof. 







ee = from the Fifth District Court, parish of Orleans. Rogers, 
J. 






g T. A, Flanagan for relator : 
The intent and effect of the constitution of 1879 does not terminate-the 
existence of the Funding Board created hy Act 3 of 1874. 







J. C. Egan, Attorney-General, and H. N. Ogden, Assistant Attorney- 
General, for defendant and appellant. 








The opinion of the court on the application for mandamus was 
delivered by Wuire, J., on rehearing by SPENCER, J. 

é Wart, J. The relator seeks by mandamus to compel the funding 

of certain warrants which were outstanding and fundable under the- 
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provision of the Funding Act No.3 of 1874. The lower court made the 
mandamus peremptory. The State thereupon averring its interest in the 
matter, took a devolutive appeal. We have been favored with no brief, 
or even oral suggestion of error in the judgment appealed from by the 
law officers of the State. We see no reason to disturb the judgment, 
which is therefore affirmed. 





On REHEARING. 


Spencer, J. We were induced to grant a rehearing in this cause 
upon suggestion of the Attorney-General that at the time our decree 
was rendered affirming that of the court a qua the Funding Board had 
been abolished by effect and operation of the constitution of 1879. 

In his brief on rehearing it is also suggested that plaintiff's suit 
was premature, in that he should have first obtained judgment on his 
warrants, and then have proceeded by mandamus. No such exception 
or defense was made below, and we have held that if not urged in limine 
it came too late. See State ex rel. Durant vs. Board of Liquidation, 29 
An. 77. 

The Funding Board was created by Act No. 3 of 1874. Its duties 
were, in substance, to examine into the outstanding debt.of the State 
existing in the form of bonds and warrants issued prior to January, 
1874, and, if found valid, to fund them at sixty cents in seven-per-cent 
consolidated bonds. Provision was made by that act and others sup- 
plementary thereto for testing the validity of these debts before the 
courts. 

Relator on 7th January, 1879, took this proceeding to compel the 
board to fund certain warrants issued prior to January, 1874. The 
board answered through the Attorney-General by a general denial. 
There was judgment February 1, 1879, declaring the warrants valid, etc., 
and ordering the board to fund them. 

It also appears that the board acquiesced in this judgment, as it 
had a right to do, it not appearing that the warrants fell within the 
classes designated as doubtful by Act No. 11 of 1875. After the decree, 
the board executed the following receipt to Newman : 


f “ New Orteans, March 19, 1879. 
“ Received in State obligations six thousand two hundred and forty- 


, seven 50-100 dollars, to be converted at sixty per cent. 


“Signed ALLEN JUMEL, Auditor, 
Ex-officio Secretary. 
* Approved, 
“ Francis T, NicHo.ys, President.” 


On 15th April, 1879, the State by the Attorney-General took a de- 
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volutive appeal from the decree. On hearing we affirmed the judgment 
below. 

The only question we now deem it necessary to notice is that stated, 
to wit, how far and to what extent have the existence and functions of 
the Funding Board been affected by the-constitution of 1879? It is to 
be remarked that that board consists of State officers, the Governor, 
Lieutenant Governor, Auditor, etc., all of whom continue under the con- 
stitution of 1879, as under that of 1868. 

There is not in the constitution of 1879 any direct provision refer- 
riug to this subject. It is absolutely silent so far as making any refer- 
ence to this board or its duties eo nomine. 

Article 254 declares that the constitution of 1868 and all of its 
amendments are superseded by that of 1879. Article 1 of the ordinance 
on the State debt fixes the interest on the consolidated bonds of the 
State at two, three, and four per cent, and provides for stamping them 
to that effect, and grants the privilege to holders to exchange them at 
seventy-five cents for a four-per-cent bond. Other provisions restrict 
taxation to six mills. The ordinance relative to “relief of delinquent 
taxpayers” excludes from funding in the three-per-cent bonds therein 
provided for warrants issued prior to first January, 1874. 

The argument of the Attorney-General is that the effect of these 
provisions is inconsistent with the functions of the Funding Board as 
fixed by Act No. 3 of 1874, and that therefore the board is abolished ; 
that the board can only issue a seven-per-cent bond, whereas the con- 
stitution fixes the interest of consols at two, three, and four per cent. 

We have seen that the funding act provides for funding only war- 
rants issued prior to its passage; and that the constitution of 1879 
studiously excludes these warrants from the funding scheme it provides, 
limiting its operation to warrants issued after first January, 1874. Now 
is it not manifest that the only reason for thus excluding valid warrants 
issued prior to first January, 1874, was that they fell within the scope of 
the Funding Act No. 3 of 1874, and were fundable in consols? Any 
other view necessitates the conclusion that the convention intended to 
repudiate all valid and legal warrants issued prior to January 1, 1874! 
We are not disposed to adopt such a construction, so unjust, and so 
violative of fundamental principles. We are confirmed in our views 
that such was not the intention of the framers of the constitution by 
the following considerations: It was known to the convention that 
there were outstanding and unfunded good and valid obligations of the 
State, issued prior to first January, 1874, to the amount of nearly half 
a million (see Auditor’s Report of 1880, p. 136), and there were no 
stronger reasons for repudiating these obligations than those of 1876. 
The convention evidently contemplated that these obligations would be 
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put into the form of consolidated bonds, and would then fall under the 
operation of the ordinance fixing and reducing the interest on such 
bonds. The constitution nowhere suspends the issue of consolidated 
bonds; it contents itself with reducing the interest thereon. We see no 
conflict between the constitution of 1879 and Act No. 3 of 1874,.so far as 
relates to the issue of consolidated bonds. Both may exist together. 
Consolidated bonds may be issued in the form and manner prescribed 
by the latter, but when issued they fall under the operation of the debt 
ordinance of the constitution. 

Article 258 of the constitution directs that “all rights, actions, 
prosecutions, claims, and contracts, as well of individuals as of bodies 
corporate, and all Jaws in force at the time of the adoption of this con- 
stitution, and not inconsistent therewith, shall continue as if said con- 
stitution had not beea adopted.” 

We find, therefore, nothing in the constitution of 1879 which curtails 
or abolishes the d ities anl functions of the Funding Board, so far as 
those duties an1 furctions relate to the issue of consolidated bonds in 
exchanze for valid outstanding obligations of the State of the descrip- 
tion specified in that a:t and the acts supplementary and amendatory 
thereof. 

It is therefore orderel that our former decree remain undisturbed. 


No. 7657. 
SUCCESSION OF JENNIE A. WALKER. 


Tf in a testate succession there be neither debts nor legacies to pay, nothing to execute, the 
appointment of the administrator is inoperative. 

The mandate of an executor, and the powers which it gives are to be strictly construed. 

The nearest male relative of a minor being bound to take charge of the tutorship under the 
penalty of incurring ‘damages, is entitled in applying for the tutorship to take at once 
such conservatory measures as are necessary for the protection of the minor’s property. 


; es trom the Second District Court, parish of Orleans. Tissot, 
J. 


E. Bermudez and J. Timony for petitioner, Ames : 

First—A mother who contracts a second marriage without the advice of 
a family meeting, loses ipso facto the tutorship of her minor 
children, and is deprived of the power of appointing by will a tutor 
to such issue. 

Second—Where there are no debts to pay, and no legacies to satisfy, 
the appoinment of a testamentary executor is inoperative. 

Third—A forced heir is a creditor of the succession for the légitime 

21 
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which remains after the payment of the debts, and as such has a 
right to require security from the executor. 


J. E. Wallace and E. North Cullom, contra: 
First—Provisional tutors are unknown to the law. 





The opinion of the court was delivered by 

Mannina, C. J. Jennie Ames was left a widow in 1875 with one 
child, then and now of tender years. She intermarried with Samuel 
Walker, and died in August 1879, there having been no child of the 
second marriage or none surviving. Her will was offered for probate by 

Dr. Walker, her surviving husband, who was appointed therein executor 
with seizin, and tutor to her child. By express direction of the testatrix 
he was dispensed with giving bond in either capacity. The inventory of 
- her property amounts to about twenty-seven thousand five hundred dol- 
lars, and consists of notes, bonds, jewelry, plate, furniture, and cash ex- 
cept thirty-five hundred dollars of real estate. 

William P. Ames, a paternal uncle of the child, opposed the issuing 
of letters testamentary to the executor as unnecessary, there being 
neither debts nor legacies to be paid ; and contested the validity of the 
mother’s appointment of her second husband as tutor to the child of the 
first marriage, on the ground that she had not been retained as natural 
tutrix prior to the second marriage, and had thus lost the faculty of ap- 
pointment. He claims the tutorship of right as the nearest male relative 
of the minor—prays meanwhile to be appointed tutor ad hoc—and 
sought and obtained a judicial sequestration of the movable effects 
pending the litigation. 

The answer of Dr. Walker disputes the validity of Ames’ appoint- 
ment as tutor ad hoc—asserts the validity of his wife’s appointment of 
himself as executor and tutor, and prays leave to qualify in both capaci- 
ties without bon1, and for ties >tting aside of the seqnestration. Each 
attacks the other as unfit fur either appointment, and nearly the whole 
testimony is directed to the establishment of the truth of the charges 
and counter-charges made in the pleadings. We shall confine ourselves 
to the examination of the legal questions presented. 

Ames had capacity:as paternal uncle and nearest male relative to 
contest the validity of the testamentary appointment of another as 
tutor without being designated or appointed tutor ad hoc. Such tutors 
are directed to be appointed in certain cases of partition, but there is no 
provision for the appointment of a representative of a minor with that 
designation under the circumstances of this case, nor need there be. 
Being an uncle and the nearest male relative, he in that capacity opposed 
the appointment of one who was seeking the tutorship, and claimed it 
for himself. The appointment as tutor ad hoc was superfluous. 
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The judgment recognised his claims and appointed him tutor, to be 
qualified according to law, and alsu held the appointment of Walker as 
‘testamentary executor to have been validly made, and so adjudged—the 
appointment of the latter as tutor by the will being annulled. 

Ames appeals from the judgment quoad the recognition of Walker’s 
executorship, and Walker, so far as we are advised by this record, did 
not appeal, nor has he prayed in this court any amendment of the judg- 
ment. But we are informed in the discussion at bar that Walker has 
‘obtained an appeal which is in another transcript, and his counsel there- 
fore insist that the judgment upon the tutorship is not befere us, and 
Ames’ counsel agree with him as to that, but claim that that part of the 
judgment, not being examinable, must stand. We shall not review any - 
part of the judgment, not complained of in this record. The will con- 
tains nothing but the institution of her child as her universal heir, and 
the appointment of her husband as executor and tutor, and it is con- 
ceded there are no debts. An administrator will not be appointed to an 
intestate succession when there are no debts. In Story’s Suc. 3 Ann. 502 
th» court said, the succession had no debts, and we are at a Joss to dis- 
cover any one useful object to be attained by embarrassing the succes- 
sion with the unnecessary administration. And it must be observed three 
of the heirs to that succession were minors, 

Is therule different when the succession is testate, and the executor 
‘claims the right to be qualified ? 

The duties and functions of an executor of a will are imported by 
his title. He is to execute the will, paying the debts of his testator and 
his legacies, and carrying into effect his testamentary dispositions. If 
there be no debts or legacies to pay—in a word, nothing to do—nothing 
to execute—it would seem he is without function, and his appointment 
is inoperative. This court so said in the plainest language—the appoint- 
ment of an executor with seizin is not a testamentary disposition inde- 
pendent of any other. " * His mandate, where it is not 
enlarged by the will, is limited to the execution of the legacies contained 
in the will, and to the payment of the debts, and the powers which it 
gives are to be strictly construed. There being no testamentary dis- 
position to execute, and no debts to pay, the appointment of the execu- 
tor has become inoperative. Succession of Dupuy, 4 Ann. 570. 

The French law has been interpreted in the same way ;—le mandat 
conféré par le testateur & l’exécuteur testamentaire ne peut ¢tre obliga- 
toire pour les héritiers qu’autant qu'il se trouve des légataires qui aient _ 
intérét & son accomplissement et que 1a, ol son accomplissement ne peut 
étre d’aucune utilité aux légataires, la aussi les héritiers, dont il entrave 
le droit de propriété, peuvent le faire cesser @ leur gré. 13 Merlin Rep. 
verbo Héritiers. 
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Les pouvoirs de l’exécuteur testamentaire expirent lorsqu’ils sont 
devenus sans utilité par la délivrance des legs aux légataires et qu’il n’y 
a@ plus d’instances pendantes dans lesquelles il ait intérét a intervenir. 
Journal du Pal. 1860 p. 445. 

In our case it is not a question when the powers of an executor 
cease, but shall they begin at all? We have seen in Dupuy’s case it has 
been held that the appointment should not be operative when there are 
no debts to pay and no testamentary disposition to execute. 

The counsel for the executor concede as much in their brief, and ask 
the questions, “ who is authorized to take possession of the property ? 
the tutor ad hoc? The answers are ready. Not the tutor ad hoc, since 
theré is not such person designated by law in such case to represent the 
minor, but the tutor, regularly appointed and qualified. 

The difficulty in the mind of the judge of the lower court seems to 
have been in reconciling the rule, that a succession can only be accepted 
for a minor with benefit of inventory, with the pretension of the party 
applying for the tutorship in this case, and for the possession of the 
property in antagonism to a named executor. That difficulty vanishes 
when it is remembered that we are dealing with a succession admittedly 
without debts, and with a will that of itself shews there are no legacies. 
There is no need to repeat the well-settled principle that the law does 
not permit a succession to be accepted for a minor otherwise than with 
benefit of inventory, nor to say that the appointment of an executor 
must be operative when there are debts to pay and legacies to discharge, 
since in this case there are neither the one nor the other, but only a recog- 
nition by testament of the one heir who at law is entitled to the 


. whole estate. 


Objection was made to the right or power of Ames to provoke a 
judicial sequestration of the property. We are very clear that his 
power was ample. He is the nearest male relative, and bound under 
penalty of incurring damages to take charge of the tutorship, Civil Code, 
art. 2&6, and was therefore bound, in applying for the tutorship, to take 
at once any conservatory measures that were necessary for the protection 
of the minor’s property. Therefore 

It is ordered and decreed that the judgment of the lower court rati- 
tying and confirming the appointment of Samuel Walker as testamentary 
executor of his late wife, and setting aside the judicial sequestra- 
tion of the movable effects of her succession, is avoided and reversed, 
and it is now ordered that the application of Samuel Walker to be quali- 
ffed as testamentary executor of Jennie A. Walker is denied and dis- 
missed, and that the sequestration is maintained and continued in fcree 
until a qualification of a tutor to the minor heir to whom said effects 
may be lawfully delivered, Samuel Walker paying the costs of this appeal. 
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No. 7822. 


Succession OF DoMINIQUE Coco. ON OPPOSITIONS TO THE TABLEAU OF THE 
ADMINISTRATORS. 


The claim of the heirs of the wife for restitMtion of her dowry is a debt of the succession of 
the husband; and it must be placed, as such, on the account of the administrators of 
his succession. . 

Payments made to the widow by the administrators of the succession of the husband, with- 
out imputation must be applied to the debt due her for restitution of her dowry, and not 
to her share of the proceeds of community property in their hands. 

The mode of applying partial payments stated and explained. 

Where the marriage contract fixes the shares of the spouses, respectively, in the community 
in proportion to the values brought by each into the marriage, the liability of the succes- 
sion of the wife for the debts of the community must be in the same ratio, in the absence 
of a stipulation to the contrary. 

One of the heirs who was a debtor of the succession for advances, having been adjudicated a 
bankrupt, the differe:ce in his favor, if any, between his distributive share and his in- 
debtedness to the succession, passed to the assignee, and not his distributive share. 

The administrators will be liable for auy loss that may result from their failure to comply 
with the order of the court, which required them to take notes with two sureties, for 
property of the succession sold by them. 

Administrators are responsible fur debts due the succession, no longer collectible, which they 
might have collected by proper diligence. 

Where the husband, out of the means of the community, gave to each of his children a sum 
of money, and the wife, at the same time, gave to each of her children, by a former mar- 
riage, au equal sum which she received from her husband for that purpose, neither the 
wife nor her succession is liable to the succession of the husband for the sum so given to 
her children. 


roe from the Parish Court of Avoyelles. Hall, J. 


Aristide Barbin and Thos. H. Lewis for administrators, appellants : 

First—There is clearly an absolute want of jurisdiction in the parish 
court to hear and adjudge such a Ccontestatio litis. The succession 
of Melazie Ledoux is practically a party plaintiff, and the succes- 
sion of D »minique Coco a party defendant. The judgment of the 
parish court, overruling the plea of prescription, and ordering the 
claim to be placed upon the tableau, has precisely the same legal 
effect as would be a decision by the district court, if the opponents 
had sought in that tribunal to obtain a judgment against the admin- 
istrators by a direct action. One is as much the basis of res adjudi- 
cata as the other. 

Had the Sheldon heirs brought an action before the district court pray- 
ing judgment for the sum, it seems plain]that that tribunal could 


as a concurrent jurisdiction between these two courts, the authority 
of the district court must be exclusive. It is, however, proper in 
such cases to present an opposition before the parish court for the 





have taken jurisdiction of the case; and there being no such thing — 
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purpose of notice, and to stay the homologation until the subject 
matter can be litigated before the courts of competent jurisdiction ; 
such has been the practice. Con. arts. 85-87; succession of Bingay, 22: 
An. 101; Bynum, Adm’r vs. Bynum, Adm’r, 24 An. 126-453 ; Chopin 
vs. Forstall, 28 An. 303,716: Furnoy vs. Flournoy, 29 An. 737. 

Second—If the court is of opinion that the parish court properly exer- 
cised its jurisdiction over this claim, then the plea of ten years 
prescription is interposed by the administrators and several of the 
heirs of Dominique Coco. The action to enforce a payment of this 
claim is personal in its nature, and prescriptible by the lapse of ten 
years. C. C. 3544. 

Third—The measure of diligence required of an administrator is that 
of a prudent man in caring for his own estate. 


A. B. Irion and E. J. Joffrion for defendant and appellee ; 

First—Administrators are responsible for the amount of uncollected 
notes in their hands which they have negligently failed to collect ; 
and also for any loss resulting from a failure to obtain securities for 
a debt due the succession which it was their duty to obtain. 

Second—A controversy arising out of the adjustment of matters which 
necessarily form a part of an administrator’s account is one over 
which the parish court must have jurisdiction to pass upon those 
matters in order to be able to homologate the account. Any other 
interpretation, if carried out, would deprive the parish judge of all 
jurisdiction over successions above $500 in value. 


The opinion of the court was delivered by 

Marr, J. Dominique Coco, a widower, and Mélazie Ledoux, a 
widow, were married in 1851. She brought into the marriage, and con- 
stituted as her dowry, property and effeets valued at $18,739 51; and 
his property was valued at $92,708. One of the clauses of the marriage 
contract is as follows: 

“Tl existera une communauté de gains et d’acquéts entre les futurs 
époux, et la part ou portion des époux dans la dite communauté sera 
réglée et déterminée d’aprés la régle de société, en égard a l’apport de- 
chacun, ainsi que cet apport est établi dans le présent contrat. Sauf 
cette modification la dite communauté existera selon les dispositions du 

. Code Civil de cet état relativement 4 ce sujet.” 

In 1860 Coco gave $3000 to each one of his fourteen children ; and, 
at the same time, Mrs. Coco gave to each of her two daughters $3000, 
which she received from her husband for that purpose. That is, $48,000 
of community funds were divided, per capita, among the sixteen, with- 
out distinction between her children an J his. 
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On the 12th September, 1864, Dominique Coco died ; and two of his 
sons were appointed administrators of his succession. They distributed 
the cash on hand ; and, in 1867, they sold the separate property and the 
community property, on terms of credit, under order of the court, 
which required them to take the notes of the purchasers, with two good 
sureties; and, in 1870, they divided a large suin of money, giving -to 
each one of the full heirs $4000. 

In 1875 Widow Coco died ; and in September, 1877, the administra- 
tors filed their first account, which was provisional. Subsequently a 
compromise was made betwéen the administrators and some of their 
co-heirs, the result of which was the withdrawal of this account, an-l 
the substitution for it, on the same day, by consent, and by leave «f 
court, of what they style an “account and partial settlement of the 
estate of Dominique Coco, deceased, and community interest of his su:- 
viving wife, Mélazie Ledoux, also since deceased.” 

It appears by this account that the administrators ignored the right 
of Mélazie Ledoux to restitution of herdowry. They charge themselves 
with $65,681 09, received for accoul t of the community, of which they 
. < or $8210 13. They charge her with $11,- 
363 91,amount of her notes, and interest, given for community property 
and separate property purchased by her, an: cash paid her at different 
times; and they also charge her with $1068 73, half the community 
debts, leaving balance due by her $7222 51. It also appears that the 
purchaser of part of the real property of the community failed to com- 
ply with the terms, and it has not been sold; that the administrators 
hold the notes of some of the heirs for $4570, for real property of the 
community purchased by them, and other notes for $1479 42, for 
movables of the community; that there are debts to a large amount 
due the community, not collectible; and that the administrators also 
hold the notes of some of the beirs, for a large amount, for separate- 
property of their father, purchased by them, secured by mortgage. 

Oppositions were filed by the heirs of Mélazie Ledoux, and by the 
heirs of Dominique Coco who were not parties to the compromise. The 
heirs of Mélazie Ledoux admit all the items, aggregating $11,363 91, as 
charged in the account, except one for $4457 77, purporting to have- 
been paid to her, on the 10th September, 1867, by Adolphe D. Coco, one- 
of the administrators. They allege that this sum was not paid to her ;. 
and that her receipt for it was obtained “by undue and unfair repre- 
sentations.” 

They allege that she was not liable for half of the community debts, 
but for her part and portion, only, as fixed by the marriage contract. 

That the administrators were bound to charge themselves with the 
whole amount of the notes due for community property, for the reasons 


allow, as the widow’s share 
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that the order of court required them to take the notes of the purchasers, 
with two good sureties, which they failed to do; and that the distribu- 
tive shares of the heirs, makers of the notes, exceed the amount of the 
notes ; that the distributive share of Adolphe D. Coco, a debtor of the 
community, exceeds the amount of his indebtedness ; and that the ad- 
ministrators are bound to charge themselves with the amount. 

They also show that of the property brought into the marriage by 
Mélazie Ledoux, her dowry, there were slaves, valued at $6750, which 
were lost by emancipation; and her garde-robe, valued at $800, not 
chargeable to the husband, leaving $11,189 51, due for her dotal rights, 
with interest from the 12th September, 1865, or one year after the death 
of Coco, which they insist should be allowed, and placed to her credit in 
the account. 

The heirs of Dominique Coco claim that the succession of Mélazie 
Ledoux should be charged with the $6000, given to her daughters, in 
1860 ; that the administrators are accountable for the debts not c»llected ; 
and that they are chargeable with the full amount of the notes for prop- 
erty of the succession, as s> much cash for distribution. 

The administrators excepted to the jurisdiction of the parish court 
to entertain the demand for restituzion of the dowry ; they and their 
co-heirs plead prescription against that demand ; and they alleged that 
they were not liable for the debt due by Adolphe D. Coco, because, in 
1868, he was adjudicated a bankrupt, and was finally discharged in 1869. 

It was admitted on the trial that the debts reported as not collectible 
were properly so classed, except nine items, to which the oppositions 
were restricted. 

The parish judge homologated the account with respect to the 
heirs, parties to the compromise, who had consented to and accepted it. 
He was of opinion that the administrators should be charged with the 
notes given for the community property and the separate property, and 
the amounts due by Adolphe D. Coco, Valery Ledoux, and E. Alexander ; 
and that they must bring into the account, for distribution, $568, cash 
in hand belonging to the community, omitted through error. He decided 
that Mélazie Ledoux was liable for half the community debts, and was 
entitled to ers of the property and effects of the community ; that 
she was not liable for the $6000 received by her from her husband ; and 
that she was properly charged with the $4457 77 paid to her in 1867. 
He maintained jurisdiction with respect to the dowry; overruled the 
plea of prescription ; and ordered the claim to be placed to her credit, 
with interest from the date at which it became exigible. He also decided 
that, in addition to the value of the dotal slaves and the garde-robe, 
there must be deducted from the dowry $2796 56, for deficiency in the 
property and effects mentioned in the marriage contract, and for debts 
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‘and taxes due by the wife at the time of the marriage subsequently paid 
by the husband ; and he ordered the administrators to amend their ac- 
count in accordance with these views. 

The administrators and the heirs of Coco appealed ; and the heirs 
of Mélazie Ledoux in answer to the appeal, prayed that the judgment 
be so amended as to strike from the account the $4457 77 attacked in 
their opposition ; and to fix her proper share of liability for the debts of 
the community. 

First. The plea to the jurisdiction is not well founded. It is mani- 
festly impossible to settle the account of the administrators without de- 
termining the detal rights of Mélazie Ledoux. Her heirs were cited by 
the administrators to show cause why the account, which exhausted her 
credits, and left a balance against her of $7222 51, should not be homolo- 
gated. It was their right to show that the succession of Dominique 
Coco was indebted to Mélazie Ledoux for her dowry ; and that this debt 
had been improperly left out of the aceount, by the administrators, just’ 
as they had the right to show any other error in the account to their 
prejudice. We shall see, hereafter, that the greater part of the $11,- 
363 91 charged to Mélazie Ledoux in the account, was necessarily, and 
by law imputable to this debt, and extinguished it before her death. 

Second, It was admitted on the trial that the community property 
and the separate property of Dominique Coco were sold by the adminis- 
trators, in 1867, by order of court which required them to take the 
notes of the purchasers, with two good sureties ; and they did not com- 
ply with the order in this respect. 

Of the notes for $1479 42, given for movables of the community, 
and not paid, about one third the amount is due by the heirs ; and some 
of the heirs are also indebted for movables of the separate estate. All 
the notes remaining unpaid, for real. property of the community, 
amounting to $4570, were given by some of the heirs styling themselves 
“Coco Fréres ;” and these same brothers were the purchasers of the 
greater part of the real property of the separate estate of Dominique 
‘Coco, for which they gave their notes for $40,550; on account of which 
‘they have paid only $14,597 86. 

It is not difficult to understand why this succession has remained so 
long under administration. Itis, indeed, time that it should be closed ; 
and we shall endeavor to expedite the settlement. Nearly sixteen years 
have elapsed since the death of Dominique Coco, thirteen years since 
the property was sold, and four years since the death of the surviving 
widow. And yet part of the community property has not been disposed 
of, nor has it been put in condition to be partitioned ; and there are 
notes not collected, which must have been due for at least ten years, and 
which amount now, in capital and interest, to over $50,000. 
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¥ It would be premature now to hold the administrators personally 
“a 3 . liable, absolutely, for all these notes ; but they must all be brought into 
ie > the account, and distribution made as if they were paid. The distribu- 
tive shares of the several heirs, makers of some of the notes, must be- 
applied to the payment. It may be that their respective shares will be 
in excess of their indebtedness ; and, in that case, there will be no occa- 
sion to look to the administrators, personally, in their stead. But some 
of the unpaid notes were made by strangers to the succession ; and the: 
administrators must answer to their co-heirs, and to the heirs of Méla- 
zie Ledoux for any loss or deficiency which may have occurred, or which 
may hereafter occur to them, by reason of the failure to take the notes 
of the purchasers, whether heirs or strangers, with two good sureties, 
as the order of the court required. The administrators must make 
settlement and distribution of the entire community, so far as it is repre- 
sented by money collected, and by notes which have matured ; and the 
separate estate of Dominique Coco must be settled and distributed in 
the same manner. . 

Third. When Adolphe D. Coco went into bankruptcy he was bound 
to surrender, not any amount to which he might have been entitled as an 
heir or as a creditor, but his rights in and against the succession. The 
debt in question, which was represented, originally, by his notes to his 
father, can be regarded in no other light than as an advancement to him, 
to be collated ; and nothing would have passed to the assignee except 
the difference in his favor, if any, between his rights and claims against 
the succession and his indebtedness to the succession. If this indebt- 
edness exceeds his rights and claims against the succession, it may be 
that the excess will be covered by the discharge in bankruptcy, but the 
discharge cannot otherwise, or to any yreater extent, relieve him of his. 
obligations to the succession. This in:lebtedness must be brought into- 
the account for settlement and distribi'tion ; and his distributive share, 
and his fees and commissions as administrator, and any debt or demand 
he may have against the succession must be applied to the payment. 

Fourth. The proof satisfied the parish judge, and it satisfies us, 
that of the nine debts claimed as collectible, the greater part were really 
not collectible. Our attention is specially called to the note of Martin 
Couvillier for $200. The testimony of Ferdinand B. Coco, one of the 
administrators, is that “this claim was abandoned by agreement. My 
father had sold him a tract of land, and it proved to be deficient in 
quantity. Couvillier was threatening a suit to make the estate re- 
sponsible for the deficiency. He would have succeeded in the suit to the- 
best of my knowledge and belief; and according to the advice of the 
attorneys of the estate I agreed to surrender the $200 in settlement of 
the matter.” 
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There is no testimony to contradict this ; and there is no reason to- 
doubt. the entire good faith of the administrators in making this com- 
promise. 

We agree with the parish judge that the administrators must be- 
charged with the amounts due by Valery Ledoux and E. Alexander. No- 
effort was made to collect these debts ; and the proof shows that they 
might have been collected by proper diligence. We observe that the 
amount due by Valery Ledoux is stated by the parish judge to be $550. 
According to the account of the administrators the amount is $615 52. 
Whatever it may be, it must be carried into the account as cash for dis- 
tribution. 

We think the parish judge erred in not charging the administrators 
with $185 95 due by the convent. The proof is that this was for sugar 
and molasses furnished to the convent: that the Superior objected to- 
the prices charged ; and that no effort was made to collect the debt by 
suit. This must also be charged to the administrators, and distributed 
as cash. 

Fifth. By the terms of the marriage contract the part or portion of 
the spouses, respectively, in the community, was to be determined and 
fixed by the law of partnership d’aprés la régle de socicté, in proportion. 
to the values brought into the marriage by each. In the absence of an 
express stipulation to the contrary the liability of partners, inter sese,. 
for the debts of the partnership, would be in the same ratio as their 
shares, respectively, in the profits. As Mélazie Ledoux brought into the- 
marriage $18,739, and the property of Coco was valued at $92,708, the 
whole capital, or unity, would be composed of 111,447 parts. Her part 


of the profits would be expressed by the fraction a and his part by 
a. The debts of the community being $8137 46, her part would be- 
18.739 


ira of that sum, or $1368 25; and his part would be _. or $6769 21.. 


The parish judge erred in charging her with half the community debts, 








: * : . 8,739 
and in fixing her share in the community at pe Her sbare must be 
fixed at x es and her part of the debts at $1368 25. 
,t4i 


Sixth. We know of no principle which would make Mé¢lazie Ledoux 
liable for the $6000 received by her from her husband, and given by her 
to her daughters, one of whom was then the wife of Adolphe D. Coco. 
No doubt this distribution was a family arrangement, consented to by 
both parties. Coco disposed of $42,000, at the same time, in favor of 
his children ; and he seems to have considered it an act of simple justice- 
to his wife, as he was taking out of the community so large a sum, for 
gratuitous distribution among his children, to make similar and equal 
disposition in favcr of the daughters of his wife. Nothing indicates the 
intention, on the part of either of them that this money should be ac— 
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-counted for between the husband and the wife, or that it should be 
‘brought back into the community. If the $6000 are to be charged to 
her succession, the $42,000 must be charged to his succession, and the 
‘whole of the $48,000 must be brought back into the community for 
-settlement and distribution. If this should be done her part would be 
$8071, instead of the $6000 she received ; and his succession would be 
indebted to her succession in the sum of $2071, being the difference 
between the $42,000 disposed of by him, and the part to which he would 
have been entitled, under the marriage contract, as partner in com- 
munity. Neither Mélazie Ledoux, nor her heirs, who alone could pre- 
‘tend to have been prejudiced by this disposition, have made any com- 
‘plaint ; and the parish judge properly rejected this claim by the heirs 


-of Dominique Coco. 


Seventh. Thereis no proof in the record tending to show that the 
receipt of Mélazie Ledoux, for $4457 77, was obtained by undue or un- 
fair representations. Her signature was admitted ; and it was witnessed 
by her brother Valery Ledoux. He testified that he did not see any 
money paid to her, and that none was paid at the time of giving the re- 


-ceipt. But this does not prove that the money was not paid at some 


other time, out of the presence, and without the knowledge of Ledoux. 
It was a transaction between one of the administrators, Adolphe D. 


‘Coco, and his mother-in-law ; and they both might have preferred to 


have her brother witness her signature without acquainting him with 


‘the particulars. 


The receipt was not absolutely conclusive. It might have been im- 
peached, or explained ; but it is prima facie evidence that the money 
~was paid, as acknowledged. Inthe absence of proof to the contrary it 
is conclusive ; and the parish judge properly rejected the opposition to 
this item. 

Eighth. By the stipulations of the marriage contract, and the terms 
of the Civil Code, article 2368, specially referred to in the contract, the 
restitution of the dowry could not have been enforced until one year 
after the dissolution of the marriage, which occurred, by the death of 


‘Dominique Coco, on the 12th September, 1864. Deducting from the 


dowry, $18,739 51, the value of the dotal slaves, the garde-robe, and 
the $2796 56 for deficiency and for debts paid by the husband, as shown 
by ‘the testimony, there remained, at the death of Dominique Coco, 
$8392 95, for which bis succession was accountable to his surviving 
widow, in restitution of her dowry. This balance was a debt due by his 
succession, not exigible until 12th September, 1865, but nevertheless a 
debt, secured by mortgage on all his immovables, and privilege on his 


movables. 


There is no pretense that the administrators, or the succession, 
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owed Mélazie Ledoux any debt except for restitution of her dowry.. 
They were, indeed, answerable to her for her share in the community,. 


converted by them into money and notes; but this liability was not a 
debt in the ordinary sense. Her interest in the community was pro- 


prietary ; as survivor she was the owner of her part or portion of the 


community property or proceeds. The payments charged to her in the 
account, aggregating $11,363 91, or so much as may be necessary for 
that purpose, must be imputed to the debt owing to her by the succes- 
sion, a burdensome debt, a debt bearing interest, and secured by legal 
mortgage and privilege ; and they could not have been treated as ad- 
vancements to her on account of her community rights, which were un- 
liquidated, without her consent, or, at least, without such imputation 
having been expressly made by the administrators at the time the pay- 
ments were made. ‘ , 

These payments, where the dates are given in the account, are as 
follows: 14th November, 1864, $300; 27th January, 1866, $60; 19th 
August, 1866, $50; 10th September, 1867, $4457 77 ; 6th November, 1867, 
$50; 13th July, 1870, $732 ; 15th February, 1873, $100. The other payments, 


amounting to $5614 14, are without date; but as they consist, except a. 


small item of $50 72, of her notes and interest given for property of the 
community and separate property of Coco purchased by her, it is fair to 
assume that they were charged to her as cash at the time of the large 
distribution, 13th July, 1870. From the amount of interest charged on 
these notes, it would seem that they must have been settled about that 
time. 

A payment made before the maturity of a debt must be imputed to 
the principal, where no interest has accrued. The administrators were 
not compelled to make any payment on account of the dowry before 
the 12th September, 1865; but they were at liberty to pay at any time 
when they had means. The $300 charged on the 14th November, 1864, 
must be imputed to the $8392 95, remainder of the dowry at the death 
of Coco, leaving balance $8092 95, bearing interest at five per cent from 
the 12th September, 1865. 

The rule governing partial payments, as sanctioned by numerous 
decisions of this court, may be thus stated: Where the payment ex- 
ceeds or is equal to the accrued interest, it is imputed to be the aggregate 
of principal and interest due at the time it is made; and the balance 
becomes a new principal, bearing interest from the date of such pay- 
ment; and so, with each successive payment that equals or exceeds the 
interest due. Where the payment is less than the accrued interest, no 
rest is made until there is a payment which suffices to discharge the in- 
terest that has accrued. In such cases the interest is calculated up to 


the date of the payment which equals or exceeds the accrued interest ;. 
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sand all the payments up to that date are deducted from the 
samount of principal and interest due. The balance becomes a new 
principal, bearing interest from the date of the last payment; and so 











































‘with the successive payments. Hynson vs. Maddens, 1 N. S. 572; Union Ww 
Bank vs. Lobdell,10 An. 130; Bird vs. Lobdell, 10 An. 159; R. C.C. Fo 
earticle 2164. 

It is obvious, in this case, that the payments of 27th January and Ww 


19th August, 1866, were not equal to the interest. Interest must, there- 
fore, be computed from the 12th September, 1865, to the 10th Sep- 
“tember, 1867, on the balance of the dowry, $3092 95; and from the 
amount of principal and interest then due, the three payments of 27th 
January, 19th August, 1866, and 10th September, 1857, aggregating 
$4567 77, must be deducted. Interest will be computed on the balance, 
‘from the 10th September to the 6th November, 1867, when a payment ! 
“of $50, exceeding the interest then due, was made; and so, with each 
subsequent payment until the debt is extinguished. 
On the hypothesis that the other items charged to Mélazie Ledoux in 
‘the account, amounting to $5614 14, are to be imputed on the 13th I 
July, 1870, the entire debt for restitution of the dowry would be ex- 
tinguished at that date, and there would bea balance of some $1550, or, 
‘including the $100, charged under date 15th February, 1873, a total of, 
‘ay, $1650, to be added to her part of the debts of the community, 
‘fixed at $1368 25, and to be deducted from her part and portion in the 
ag ‘community. These figures depend upon the dates of the several pay- 
‘ments, which the account does not show; and we have made the fore- 
sgoing statement merely to show the manner in which the account must 
‘be stated, and the principles upon which the several payments, or items 
«charged to the debit of Mélazie Ledoux in the account, must be im- 
puted and applied. 

The judgment of the parish court, in so far as it is in conformity 
‘with the views herein expressed is affirmed; and it is annulled and 
reversed, in so far as it conflicts with this opinion and decree; and it is 
now ordered, adjudged, and decreed that the administrators of the suc- 
cession of Dominique Coco, Ferdinand B. Coco and Adolphe D. Coco, 
within thirty days after the filing of a copy of this opinion and decree 
‘in the clerk’s office of the proper court, in the parish of Avoyelles, 
make and file an amended account or tableau of distribution, in con- 
formity with the views herein expressed ; that this cause be remanded 
for further proceedings according to law, and to the principles laid 
a down and stated in this opinion, and that the costs of this appeal be paid 
& ‘by the succession of Dominique Coco. 
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No. 7768. 
STATE OF LOUISIANA vs. CAROLINE WILLIAMS. 


Where “an unknown person” is charged as principal in the first degree, in the commission 
of a rape, it is unnecessary tocharge that the party committing the rape was a male. 
Formal defects apparent on the face of an indictment must be urged by demurrer or motion to 

quash. 

When an indictment charges one as present, aiding, and assisting in the commission of a 
felony, the charge agaiust the principal should be in form and substance sufficient to 
maintain his conviction. 

‘The use of the word “ violently” in place of “ forcibly” in an indictment for rape, does not 
Vitiate it. It is an equivalent word, and conveys the legal idea aptly, which is sufficient. 
The tendeney of modern criminal jurisprudence is to look rather to substance than form, 
to ideas rather than words. 


PPEAL from the Superior Criminal Court, parish of Orleans. 
Whitaker, J. 


No brief for the State. 


J.J. Foley for the defendant : 

First—An indictment for rape is fatally defective which fails to charge 
that the act charged was done by force. Russell, vol. 1, p. 675; 
Blackstone, vol. 4, p. 210; 30 A. 1250; 39 Me, 322; 7 A. 519; Consti- 
tution of 1868, article 79; 29 A. 589; 10 A. 195. 

Secon 1—That it must appear from the face of the indictment that the 
unknown principal was a male capable of committing rape. 

Third-—If the indictment does not conclude against the form of the 
statute, and the offense is only prohibited by the statute, and not by 
the common law, it is insufficient, and no. judgment can found on it. 
2 Hawk Pleas of the Crown, ch. 25, sec. 116; 2 Mass. 116. 


The opinion of the court was delivered by 

Spencer, J. The defendant was indicted, tried, and convicted asa 
principal, in the second degree, in the crime of rape. The indictment 
charges in substance “that a certain person,” to the jurors unknown, 
“with force and arms, in the parish of Orlears, etc.,in and upon one 
Helen Monaghan feloniously and violently did make an assault, and 
her, the said Helen Monaghan, then violently and against her will, 
feloniously did ravish and carnally know; and the grand jurors, etce., 
further present that one Caroline Williams, ete., with force and arms, 
ete., feloniously was present, aiding, abetting, and assisting the said 
person, ete., the felony aforesaid to do and commit, contrary to the 
form of the statute, ete.” 

From a judgment sentencing her to imprisonment for life, de- 
fendant appeals. 
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Her counsel relies upon the following points for reversal of the- 
sentence: 

First. That the charge against the principal in the first degree 
does not contain the essential words “ by force,” or “words equally 
significant ;” that the word “ violently” is not synonymous with or the 
equivalent of “ forcibly,” and does not, therefore, aptly express the idea 
of the law inits definition of rape, which is defined to be “having un- 
lawful and carhal knowledge of a woman forcibly and against her will.” 
Blackstone, b. 4, p. 210. 

Second. That the charge against the principal in the first degree 
should have been that his act was “against the form of the statute, 
etc.” 

Third. That it should judicially appear from the face of the indict- 
ment that the unknown principal was a male capable of committing rape.. 

The two last-named objections have, we think, little force in them. 
The charge is that an unknown person did commit the crime of rape. 
If so, then the inference is inevitable that the person was capable of so 
doing. 

If there was any force in the second objection, it comes too late in 
a motionin arrest. It is a formal defect (if defect it is), apparent on the 
face of the indictment, and should have been urged by demurrer or 
motion to quash before trial. R. S. 1064. 

The first point presents more difficulty. It is true that where an 
indictment charges one as present, aiding, and assisting another in the 
commission of a felony, the charge against the principal in the first de- 
gree should be in form and substance sufficient to maintain his convic- 
tion. 

The only question as to its sufficiency in the present case arises out 
of the use of the word “ violently ” in place of “forcibly” or “by foree.’” 

It is not claimed that the indictment must follow, ipsissimis verbis, 
the language of the common-law definitions. But, it is claimed, and 
justly, we think, that where these words are not used their substi- 
tutes must be synonymous or equivalent, and apt for the expression of 
the legal idea involved in the definition. 

This precise question, i. e. the use of “violently” in place of 
“forcibly,” in charging rape, was presented in the case of “the State of 
Maine vs. Black,” reported in 39 Maine, 322. The Supreme Court of that 
State in that case held that the word “ violently ” was not an equivalent 
of “forcibly,” and did not convey with technical accuracy the idea of 
force, as involved in the crime of rape. We are not able to agree with 
that court in its conclusions on this question of philology. Webster de- 
fines “violence” as, in its primary sense, meaning “ physical force,’’ 
and “ violently” he defines as signifying “ with force,” “ forcibly. ” 
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We think, therefore, that where it is charged that the person un- 
known did “violently and against her will feloniously ravish and car- 
nally know” Helen Monaghan, the words do convey aptly the idea 
that the act was done “ by force” or “ forcibly.” The tendency of mod- 
ern jurisprudence is to relax the strict technical rules of the common 
law, and to look rather to substance than form, to ideas rather than 
words. 

We think there is no error in the judgment appealed from, and it is 
affirmed. 

Rehearing refused. 








No. 7763. 
Herrs oF WILLIAM PorTER vs. MARGARET A, Hornsby. 


“Objections on the trial of a cause to the offering of testimony taken under commission, based 
upon defects of form in the execution of the commission, come too late when a rule to 
show cause why the testimony should not be read on the trial has been made absolute 
without objection. , 

The prescription of five years bars nullities of form in the proceedings leading to the probate 
of a‘ will. 

Where an attorney of heirs was regularly appointed, but absented himself from the State 
before the entire conclusion of the mortuary procee iings, such absence does not render 
nulla sale validly made under a decree of the probate court. A purchaser at a probate 
sale, regularly ordered and made, is protected by the decree, and by the prescription of 
ten years 

The filing by an executor of a statement of debts, is an acknowledgment which interrupts 
prescription, aud suspends its course during administration. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Concordia. Hough, J. 


George S. Sawyer for plaintiffs and appellants : 


The judgment appealed from is erroneous for the following reasons, 
Viz.: 

First. The prescription of five years has no application. The will 
under which the testamentary executor qualified and sold the prop- 
erty now sued for by plaintiff was absolutely null, and, therefore, 
all subsequent proceedings under it were equally so. 1 Rob. 48; 
5 Rob. 483 ; 6 An, 242; 2 An. 726; 28 An. 697; 29 An. 560. 

Second. A probate sale of real estate founded on such proceedings 
cannot form a just title to serve as the basis of the ten-years pre- 
scription. 10 La. 553; 24 An, 251; 28 An. 697; 30 An. 560; 10 La. 
285 ; 30 An. 560. 

Third. The evidence shows that the ancestor of defendant was not a 
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purchaser or possessor in good faith ; but, on the contrary, that the 
sale was made by collusion and fraud between him and the 
executor. 


O. Mayo and Z. York for defendants and appellees: 

Though the will may have been probated on insufficient proof, the order 
of the probate court ordering its execution is primarily valid, and 
the purchaser is protected by the decree of sale. C. C. 1507; 10 An. 
684 ; 1 Rob. 50. 

The prescription of five years bars the attack for informalities in the 
probating of the will, and in the judicial sale. 

The debts of the estate, for the payment of which the property was 
ordered to be sold by the probate court, were recognized by the 
executor and not prescribed. 29 An. 493; 30 An. 853; 31 An. 713. 

Defendants have held by public and uninterrupted possession, under a 
just title and in good faith, for more than ten years. 

The charge of collusion and fraud is shown to be entirely without 
foundation. 





The opinion of the court was delivered by 

Waite, J. The plaintiffs sue to recover the ownership of a certain 
plantation. The facts upon which the controversy turns are as follows : 
William Porter, a resident of the parish of Concordia, died there in 
1859. Atthe instance of A. T. Welch, on the 9th of February, 1859, his 
nuncupative will, by private act, was admitted to probate, and Welch 
appointed testamentary executor, an order having been rendered ap- 
pointirg an attorney of absent heirs and for an inventory. The inven- 
tory taken showed assets amounting to $51,154 93, consisting of two 
pieces of real estate, valued, respectively, at $7600 and $6750, the 
balance being slaves, and movable rights or credits. The inventory was 
signed by the attorney for absent heirs. In March, 1862, the executor 
filed a statement of debts, praying for publication thereof, and for 
notice to the attorney for absent heirs. The attorney for absent heirs 
accepted service of the petition and statement, which showed debts to 
the amount of $6525 86. Nothing further appears to have been done 
until January, 1866, when the executor, representing the existence of 
debts, prayed a new inventory and a sale; the order was granted ; the 
new inventory taken showing property to the amount of $7034 11, which 
was sold and adjudicated on the 21st March, 1867, to B. R. Hornsby, 
under or through whom the defendant holds. The claim of plaintiff is 
based upon the following propositions : 

First. That the proof upon which the will was probated was not 
such as the law required, rendering, therefore, the probate absolutely 
null and void. 
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Second. That the executor not having the seizin, was without au- 
thority to sell the real estate. 

Third. That there being no attorney for absent heirs, the sale was 
null, 

Fourth. That there were no debts, and the proceedings were in 
fraud of the heirs, and intended to deprive them of their property. 

1. We think there can be no doubt, although three of the wit- 
nesses testified on the application of the executor for the probate of 
the will, that the testimony was not sufficient to have justified the 
admitting the will to probate. However, we do not think this fact of 
material importance, because there is evidence in the record showing 
the will to have been formally executed. The proof results from the 
testimony of one of the subscribing witnesses, who was not examined 
at the time of the probate, and who has abundantly made out the 
validity of the will. This witness was examined under commission, and 
certain exceptions or objections to the admissibility of the testimony, 
growing out of the mode of execution of the commission, as well as to 
the admissibility of the evidence, are pressed in the brief of counsel; 
but, we think, they are untenable; that to the mode, because on a rule 
taken to show cause why the depositions should not be read on the trial 
the court made the rule absolute, and no bill of exceptions was re- 
served; that to the testimony itself, because we think it self-evident 
that if the plaintiff has a right to disregard the probate and trial of the 
decree therefor as null on account of the insufficiency of the evidence 
upon which it was rendered, the defendant, must, as a matter of course, be 
allowed to defend by showing the formality and validity of the will. 
One of two conclusions seems inevitable: either the decree of probate 
is prima facie binding, or itis not. If itis, then this suit being a col- 
lateral attack is without foundation. If it is not, then, of course, the 
party holding up the will as a muniment of title must be allowed to es- 
tablish its validity. But apart from this consideration, the prescription 
of five years, which has been pleaded, is, we think, applicable, Miller 
vs. Miller, just decided. 

2. This objection is, we think, covered by the teat of C. C. 1668. 

3. As we have seen, an attorney of absent heirs was appointed 
and signed the inventory, and also had notice of the filing of the state- 
ment of debts. It is now contended that he never qualified or took the 
required oath; and that he had left the State when the second inven- 
tory was taken and the sale ordered. We consider it questionable 
whether such facts would be good ground for nullity. Heirs of Herri- 
man vs. Janney, 31 A. 276. But at all events the attorney having been 
appointed, the facts relied on would nct be sufficient to take the pur- 
chasers out of the protection afforded by decree of the probate court 
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ordering the sale, or render inapplicable the ten-years prescription 
which has been specially pleaded. 

4, There is nothing to controvert the statement of debts, which 
has, on the contrary, been supported by evidence on the trial of this 
eause, and which, we think, was properly admitted. It is said that the 
debts were préscribed when the application for sale was made; but 
such clearly was not the case. The filing of the statement of debts was 
a recognition of the claims by the executor, which suspended prescrip- 
tion during administration. Maraist, Syndic, vs. Guilbeau, Adminis- 
trator, 31 A. 713, and authorities there cited. 

Judgment affirmed with costs. 

Rehearing refused. 


HERNSHEIM & BrotuHer vs. L. A. Levy. 


Where defendant in attachment reconvenes, the allegation in his plea in reconvention that 
* plaintiffs by their unlawful attachment of his goods have damaged him in his business 
to the amount of ten thousand dollars,” is sufficiently clear and certain to admit of any 
evidence tending to show the amount of the pecuniary loss suffered by him in his busi- 
ness by reason of the attachment. 

An attachment based upon Nos. 4 and 5, art. 240, R. C. P. cannot be maintained without satis- 
factory proof of some act indicating the fraudulent intent of defendant to place his prop- 
erty beyond the reach of his creditors, or to give an unfair preference to some of them. 
The daily selling of his .goods, in the regular course of his business, by a permanent 
dealer, is not such an act, although he be financially embarrassed. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Boarman, J. 


Alexander & Blanchard and Looney & Elstner for plaintiffs and 
appellants : : 

First—That misrepresentations as to the ownership of goods by the 
defendant after the ownership had ceased, supplemented by other 
suspicious circumstances, will justify the plaintiff in attaching. 29 
An. 635. 

Second—The plea in reconvention is not sufficiently explicit of the cause 
of action, in stating the manner in which defendant was damaged— 
how damaged—the items going to make up this aggregate of dam- 
age, ete. 6 M, 510. 

“ Every circumstance which may he considered proper to be known, in 

order to put plaintiffs on a just defense of the reconvention, ought 

to have been stated.”—Jd. 
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The plea is too vague and indistinct ; general allegations will not suffice ; 
plaintiffs ought to have been informed of the nature of the damages 
intended to be proven in order to prepare themselves to disprove 
it. 17 L. 371; 2 R. 216; 2N. 8.85; 5 N.S. 18; 3 R. 258, 364; 2 An. 

" 932; 7 An. 635; 9 An. 6; 4 An. 381; 11 R. 347. 

“A general allegation of indebtedness in a gross siim, without specifica- 
tion of the time, place, or manner in which tle debt accrued, is too 
vague to authorize proof of it.” H. D. p. 1155, No. 5; 6 L. 77. 

“ Pleas in reconvention must be set forth with the same certainty as to 
amounts, dates, ete., as if advanced in a direct action.” H. D. page 
1173, No. 1. 


T. F. Bell and J. C. Moncure for defendant and appellee : 
First—That a resident debtor is not amenable to the writ of attach- 
ment for selling goods in the usual course of trade. 
Second—That one who has been illegally attached has a right to recover 
all damages caused by such attachment. 





The opinion of the court was delivered by 

Marr, J. Plaintiffs, merchants of New Orleans, brought this suit 
against defendant, a merchanut.of Shrevepcrt, for the balance due on 
account, some $2000. The petition charges that plaintiffs “ verily be- 
lieve that defendant has assigned or disposed of, or is about to assign 
and dispose of his property, rights, or credits, or some part thereof, 
with intent to defraud his creditors, or give an unfair preference to some 
of them ; or that he has converted, or is about to convert his property 
into money or. evidences of debt, with intent to place it beyond the 
reach of his creditors ;” and they prayed for an attachment. An agent 
of plaintiffs made affidavit that the allegations of the petition were true, 
“to the best of his knowledge and belief;” and the attachment was 
ordered. Writs were issued to the sheriff of Caddo, and to the sheriff 
of Webster parish, under which the sheriff of Caddo seized the lease for 
three years of defendant’s store at Shreveport, appraised at $500; the 
stock of goods appraised at $5607 32; and other effects, appraised at 
$335; and the sheriff of Webster seized, in the store of A. Levy, at 
Minden, the stock of goods, appraised at $2381 25. 

Defendant moved to dissolve the attachment on the ground that 
the allegations of the petition and affidavit were not true, and did not 
warrant the attachment.. This motion was referred to and tried with 
the merits. In his answer defendant adopted the allegations of his 
motion to dissolve ; and he plead the general denial. He alleged that 
plaintiffs were non-residents of Caddo parish, and that “ by their unlaw- 
ful attachment of his goods, they have damaged him in his business to 
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the amount of ten thousand dollars,” for which he prayed for judgment 
in reconvention. 


There was no dispute as to the account of plaintiffs ; and there was 
judgment in their favor for the balance due. The attachment was dis- 
solved ; and there was judgment in favor of defendant, on his recon- 
ventional demand, for $1425, general damages, and $250, special damages 
for attorney’s fees, aggregating $1675. Plaintiffs appealed suspensively ; 
and defendant, in answer to the appeal, prays that the damages be in- 
creased. 

On the trial plaintiffs objected to all the evidence offered by defend- 
ant to prove damages caused by the attachment, on the ground that the 
demand in reconvention was too vague and uncertain to authorize 
proof. The district judge overruled this objection. Defendant’s only 
cause of complaint was the unlawful uttachment of his goods. The 
allegations on which the attachment was granted were traversed ; and 
the facts, which it would have been necessary to recite, in an independ- 
ent suit for damages, already appeared of record in the cause. On the 
dissolution of the attachment the plaintiffs would be liable in damages ; 
and the most direct and obvious damage would be that which defendant 
would suffer in his business by the seizure of his goods, and the closing 
of his store. Plaintiffs have no cause to complain that defendant chose, 
by his pleading, to limit his demand in reconvention to the actual pecu- 
niary loss suffered by him in his business; and the allegations of the 
answer are sufficiently clear and certain to admit of any evidence tend- 
ing to show the amount of the pecuniary loss suffered by defendant in 
his business, by reason of the attachment. 

The questions to be determined are: 

1. Was the attachment wrongfully obtained ? 

2. Ifit was, what pecuniary loss and damage resulted to defendant ? 

We shall endeavor to give a condensed statement of the facts upon 
which the s lution of these questions depends, without attempting to 
analyze the entire mass of testimony in this voluminous record, much 
of which we consider irrelevant. 

Defendant commenced business at Shreveport in 1872. He was 
young, energetic, and industrious ; and he acquired a good reputation as 
a business man, and built up a profitable business. Notaries and bank 
officers testified that he met his pecuniary engagements promptly ; and 
that his name had never been dishonored by protest. 

In December, 1877, Tomkies’ Bank, in which he kept his account, 
failed, with a balance to his credit of $1300, about half of which was 
lost. In February, 1878, his store, the upper part of which he occupied 
as a dwelling, was destroyed by fire. He was covered by insurance to 
the extent of $11,000 ; but his books and papers were burned ; and he 


















NEW ORLEANS, MARCH, 1880. 





Hernsheim & Brother vs. Levy. 





had some difficulty in making a satisfactory statement of his loss, which 
he estimated at $22,000, in goods, furniture, and apparel. The insurers 
sent agents and adjusters to make a settlement with him ; and they 
finally offered to pay him something over $8000, with the alternative of 
immediate acceptance, or a lawsuit. He accepted the amount offered, 
as a compromise, and to avoid the ruinous delays of a litigation with 
the underwriters, He says, and there is no proof to the contrary, that 
he used this money in paying his debts, dollar for dollar. On the third 
day after the fire he wrote to plaistiffs that his insurance would pay his 
debts, and for the furniture which he needed ; that he believed his credit 
was good every where ; and that the bank would indorse for him for all 
he wanted. The object of this letter was, through the influence of 
plaintiffs, to procure furniture on credit, for immediate use. 

On the failure of Tomkies’ Bank, Johnson, a banker at Shreveport, 
without solicitation or request on the part of defendant, offered to assist 
him pecuniarily ; and on the 28th December, 1877, Johnson’s Bank 
opened an account with him, beginning with a deposit of $50, anda check 
of same date for $321 ; and he was allowed to overdraw as convenience 
required. In April he took a lease, for three years, of a new store, at 
the annual rent of $1000, payable monthly ; and, with the assistance 
afforded by the bank, he fitted up the store and commenced business 
again, carrying but a small stock during the summer. 

In September defendant went to New York, and purchased goods 
on time ; and he made arrangements there, and at St. Louis, to have his 
orders filled as his business might justify and require. Shortly after 
his return from New York one Focke, traveling agent for plaintiffs, 
arrived at Shreveport ; and while he was there he received instructions 
from plaintiffs to press the settlement of the account due by defendant. 
The immediate cause of this seems to have been that when defendant, 
was in New York he did not call at plaintiffs’ establishment in that city, 
which was a branch of their New-Orleans house. When Focke mentioned 
this to defendant, defendant told him he had not called on plaintiffs in 
New York for want of time ; that he did not intend to increase his in- 
debtedness to plaintiffs until he had made some payments; that he had 
on his shelves but few goods in plaintiffs’ line ; that he would pay Focke 
something on account; and would give his notes for $100, payable 
weekly, or for $200, payable every fifteen days, until January, when he 
would be able to pay the whole. He attributed his present inability 
to pay to the loss by fire, and the rigid quarantine, caused by the epi- 
demic of 1878, which had seriously interfered with business. Neverthe- 
less, he paid Focke $100, on account on the 16th October. 

There was much correspondence between Focke and plaintiffs, by 
telegraph, the result of which was that Focke was authorized to take 



















SUPREME COURT OF LOUISIANA, 





Hernsheim & Brother vs. Levy. 





defendant’s notes, at short dates, to be secured by indorsement. De- 
fendant said he had never indorsed for any one; that it was a delicate 
matter to ask any one to indorse for him; that his name was good 
enough ; and that he had never been protested. Finally, he said his 
brother at Minden, whose indorsement Focke was authorized to accept, 
would be at Shreveport on Sunday ; and that he would indorse the notes. 

For some reason the brother did not come, but his brother-in-law 
Peiser, the managing partner of the Minden house, came. He refused 
to indorse, and said the Minden brother would not indorse the notes ; 
and, after some discussion, in which defendant told Focke he could not 
compel any one to indorse for him who was not willing, Focke left, 
telling defendant he must take the consequences. On the next day, 
Monday, 21st October, by authority of a telegram from plaintiffs of 
same date, this suit was brought and the goods were attached. 

Focke arrived at Shreveport on the 12th October. He had no per- 
sonal knowledge as to the allegations of fact on which the attachment 
- was issued; and he made the affidavit, as agent, “ to the best of his 

knowledge and belief.” There is nothing positive in these allegations. 
The plaintiffs verily believe “ to the best of the knowledge and belief” of 
their agent, that defendant has assigned or disposed of, or is about to 
assign and dispose of his property, rights, or credits, or some part 
thereof, with intent to defraud his creditors, or give an unfair preference 
to some of them; or that he has converted, or is about to convert his 
property into money or evidences of debt, with intent to place it beyond 
the reach of his creditors. It is not possible to say what plaintiffs ver- 
ily believed defendant had done, or what he was about todo. If an 
attachment can be validly issued on such an affidavit, a point which we 
shall not now decide, it cannot be maintained without satisfactory proof 
of some act on the part of defendant, plainly indicating the fraudulent 
intent to place his property beyond the reach of his creditors, or to give 
an unfair preference to some of them. 

In October, 1877, when defendant was doing a large business at 
Shreveport, he established a store at Minden, under an agreement with 
his brother, A. Levy, and his brother-in-law, H. Peiser, that, when they 
returned to him the $900, advanced by him in starting the business, 
they should be the sole proprietors. The proof is that this amount was 
returned early in January, 1878. The business which had been con- 
ducted in the name of defendant alone, was thenceforth conducted in the 
name of A. Levy ; the license and lease were taken in the name of A. Levy; 
and the sign, and the advertisement in the local paper were changed by 
substituting the name of A. Levy for that of defendant. A. Levy really 
meant the partnership composed of A. Levy and H. Peiser; and 

'Peiser, from the beginning, was the business manager of the concern. 
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The first purchases for the Minden store were made by de- 
fendant. After his interest ceased all the purchases were made in the 
name of A. Levy, by Peiser in person, or in orders. In February, 1878, 
Peiser purchased goods of plaintiffs, in person, in the name of A. 
Levy; and they were marked A. Levy, and shipped to A. Levy at 
Minden. Peiser told plaintiffs that he was a partner in the firm of 
A. Levy, and from that time A. Levy was a regular customer of 
plaintiffs. Goods were purchased, for the Minden store, of Gregg & 
Ford, of Shreveport. At first defendant told Gregg & Ford that he 
was interested in the Minden store. Afterward, he told them he 
was no longer interested ; and goods were thenceforth purchased of 
Gregg & Ford, either by Peiser in person, or in orders, and always 
in the name of A. Levy. The Minden house was always a customer 
of defendant, and ordered goods, and paid for them, sometimes in 
money, sometimes in drafts. Defendant paid plaintiffs for one bill only 
purchased for the Minden house, and that was the first; and Peiser 
says the Minden house furnished the money. 

It seems that some one at Shreveport told Focke that defendant 
was sending goods from his Shreveport store to the store at Minden ; 
and that a wagon-load of goods had left defendant’s store, marked 
with the name of A. Levy. Somebody else had told him that the stock 
at Minden was much larger than that of defendant at Shreveport ; and 
defendant told him that the Minden store did not belong to him. The 
truth seems to have been that the wagon-load of goods in question had 
been ordered by the Minden house ; that they had but recently arrived 
at Shreveport by rail; and that they were taken by the wagon from the 
‘depot. The returns of the sheriffs of Caddo and Webster parishes, 
respectively, on the writs of attachment, show that the stock seized at 
Shreveport was appraised at nearly three times as much as that seized 
at Minden. 

It would be difficult to connect the establishment of the store at 
Minden, in October, 1877, under the original agreement, or the retire- 
ment of defendant in January, and the corresponding changes then 
made, with any fraudulent intent by which defendant may be supposed 
to have been actuated at the time this suit Was brought in October, 
1878. 

The relations between plaintiffs and defendant had been very 
friendly. Defendant had dealt with them for six years. The account 
sued on shows that on the 5th April, 1878, there was a balance against 
defendant of $800. From that date to the 20th August, inclusive, the 
debits, including two items of cash, one of $400, on the 13th April, the 
other of $575, on the 25th April, had increased to $3159 95; and the- 
credits, up to same date, including two items of cash, one of $575. on. the: 
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‘22d April, the other of $500, on the 3d June, amounted to $1078, or 
$103 more than the two items of cash to the debit. It seems, there- 
fore, that defendant had done nothing to impair his credit with plaintiffs, 
nothwithstanding his losses by the failure of Tomkies’ Bank, and the 
disastrous fire of 10th February. 

In a letter of 26th April, 1878, defendant wrote to plaintiffs: “I 
‘wanted ‘o send you funds from my Minden store; but business is very 
dull there, and I have to rely on my own resources.” On the 29th July 
the Minden house remitted $100 to plaintiffs, on account, and wrote: 
*“ Would have remitted sooner, but was under the impression that L. A. 
‘Levy had done so. Would ask of you for the balance due until 1st of 
September, and will assure you that, in the future, will be more prompt. 
-Hoping to hear from you soon, I remain 

“A, LEVY, per PrisEr.” 

If the letter of 26th April would have created the impression, with 
a stranger, that defendant owned the Minden store, it could not have 
had that effect with plaintiffs, because they had a running account with 
that store, in the name of A. Levy ; and Peiser had told them, in Febru- 
ary, when purchasing goods for that store, that he wis a partner of A. 
Levy. This letter could have had no effect in enlarging defendant’s 
credit, because it plainly informed plaintiffs that the Minden store was 
not one of his own resources for the payment of his debts; and of the 
entire amount to his debit on the 20th August, $3159 95, only $489 30 
“were for goods sold after the date of that letter. 

The letter of 29th July, offered in evidence by plaintiffs, plainly in- 
-dicated that the Minden store did not belong to defendant ; and it re- 
peated, what plaintiffs knew from their dealing and accounts, that the 
‘firm of A. Levy was the ostensible owner, and their ackowledged debtor 
for the goods sold to that firm. It may be that defendant had expected, 
before the letter of 26th April was written, to receive money, either on 
account of goods previously sold to the Minden firm, or for temporary 
accommodation ; and that the firm of A. Levy, before the letter of 29th 
July was written, had expected a remittance of $100 to be made by de- 
fendant to plaintiffs, either on general account or as a temporary ac- 
-commodation. 

But this testimony is of no importance in the solution of the pre- 
cise questions at issue. The proof shows that defendant had no prop- 
erty except the goods, furniture, and fixtures pertaining to his business ; 
and there is no testimony tending to show that he had offered, or at- 
tempted, or intended to dispose of any thing that he had for sale other- 
“wise than in the legitimate course of his regular business, as a perma- 
ment merchant and dealer. No doubt he was embarrassed financially ; 

Sut his credit sufficed to enable him to take a lease for three years of 
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‘tthe store in which he resumed business soon after his losses by the fire 
were adjusted. He went to New York with only $500, in money ; and 
he had purchased, on time, a stock of goods which he was selling every 
day. No one except plaintiffs was pressing him. No one had brought 
suit against him. He had no domestic creditor whose debt was then 
due, except the bank ; and the bank, in which his account had been over- 
drawn for several months, to the extent of $1800, had not thought it 
necessary to take steps against him. He was, apparently, doing well, 
with a new stock on hand, and goods en route; and his cash sales from 
the 1st to the 21st October, inclusive, amounted to $1978. According to 
the testimony of business men at Shreveport, the sales in November 
are usually double those in October, and the December sales are double 
those of November. There was reason, therefore, for the opinion ex- 
pressed by one of the witnesses, himself a creditor, that defendant 
would have paid his debts if he had been let alone. The attachment 
came most inopportunely for him, just after the raising of the quaran- 
tine, at the beginning of the most active part of the business year; and 
when he had purchased, on credit, a large stock of goods, which he 
could have paid for only out of the sales. : 

There are other facts which merit brief notice only because of the 
importance attached to them in the argument. Besides his store, defend- 
ant had a candy factory, capable of making 750 pounds a day, from 
which he derived good profits. He had also an ice-cream saloon, in 
which there were four mirrors, worth from $20 to $25 each. At the 
close of the season he had no use for those mirrors ; and two merchants 
who wanted, each, two mirrors for their stores, offered to buy them. 
Defendant said they were not for sale, but that he would lend them, on 
condition that they were to be returned, at the opening of the season, or 
be paid for if injured. These mirrors were publicly exposed in the two 
stores ; and they were attached by plaintiffs, and were promptly given 
up to the sheriff. 

There werealso some parts of a soda-fount, a box supposed to con- 
tain silver, it was really plated-ware, worth from $25 to $35, and some 
marble slabs, tops of tables, used in the ice-cream saloon, which had 
been removed into the bed-room, over the store, occupied by defendant 
and his brother, for the reason that the ice-cream saloon was wanted 
and was used for a warehouse. When the sheriff attached the goods in 
the store, defendant’s brother and a colored servant moved their articles 
into the adjoining room, occupied by Gilham. Defendant says this was 
done without his consent. Be this as it may, they were not claimed by 
Gilham ; and they were subsequently attached under plaintiffs’ writ. 

It is evident that defendant was not able to pay all his debts imme- 
diately ; but this involved no moral turpitude. According to his 
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estimate his losses by the fire largely exceeded the insurance; and he 
was compelled to submit to considerable reduction on his policies in 
order to effect a settlement with the underwriters. He resumed busi- 
ness within a very short time after the fire; he took a lease of the new 
store for three years ; and at the beginning of the business season he 
had an ample stock on hand, and arrangements made for future supplies. 
The $100 which he paid Focke on account on the 16th October, he had 
just received from a customer for a bill of goods sold for cash ; and on 
the day the attachment was levied he protected his name in bank by 
paying a note or bill which matured that day. His entire conduct shows. 
that it was his intention to continue permanently in the same business 
which he had pursued for six years ; and to protect the credit which he: 
enjoyed. 

The right to attach depends upon the state of facts existing at the: 
time the writ is issued ; and there is no proof of any fact from which it 
could reasonably be inferred that defendant had disposed of, or that he 
was about to dispose of any part of his property with intent to place it 
beyond the reach of his creditors, or to give an unfair preference to 
some of them, or otherwise to defraud them. The attachment was: 
properly dissolved ; and plaintiffs are liable in damages, on the recon- 
ventional demand. 

The charges on which the attachment was granted in this case are- 
precisely those which would affect most injuriously the character and 
credit of a merchant. The attachment effectually broke up defendant’s 
business ; and it must have destroyed his credit. There are no reliable 
data upon which the amount of pecuniary loss suffered by defendant 
can be estimated, otherwise than conjecturally. If he had been per- 
mitted to go on in business he might have made large profits, or he 
might have suffered losses, and have failed. The district judge did not 
give any opinion in writing ; but we ier from the testimony that he 
fixed the amount awarded as general damage by estimating the profits 
which defendant might have derived from the sale of the goods attached. 
This damage was the direct and inevitable consequence of the seizure 
and detention of the goods; and the amounts allowed for general and 
special damage ‘seem to us just and reasonable. Ona mere question of 
the quantum of damage we would not be inclined to disturb the verdict. 
of a jury, or the estimate of the judge, who saw and heard the witnesses, 
except where manifest injustice has been done ; and weshall not increase 
the damages in this case. 

The judgment appealed from is, therefore, affirmed with costs. 















he 


si- 
WwW 
he 


rd 
on 
Vv 
vs. 
33 
1e: 


Tr yvVvwevVvVTteefFe &wFm @ 


baad 








NEW ORLEANS, MARCH, 1880. 


State vs. Thomas. 











No. 7652. 


State vs. Mitty Tuomas. 


‘All objections to the manner of drawing juries, or to any defect or irregularity that can be 
pleaded against any array or venire, must be urged on the first day of the term. 

In an indictment for manslanghter the word “ slay" is not essential; and it suffices to charge 
that the accused, “‘ with force and arms did willfully and feleniously shoot and kill” the 
deceased. 


‘The distinction between the right of the State, in cross-examining the witnesses of the ac- 


cused, and the right of the accused in cross-examining the witnesses of the State, as 
stated in Swayze’s cuse, 30 An. 1327, approved and affirmed. 

It is error in the district judge to restrict the counsel of the accused, in his cross-examination 
of a witness for the State, to the matters brought out on the direct examination. 


PPEAL from the Ninth Judicial District Court, parish of Grant. 
Blackman, J. 





J. C. Egan, Attorney-General, for the State : 

First—That the question of the regularity of the jury being a question 
of fact can not be examined on appeal. 22 An.9; 25 An. 418; 26 
An, 383 ; 23 An. 149. 


‘Second—The question of continuance in this case was one of sound dis- 


cretion involving facts and not reviewable by this court. Having 
gone to trial and the jury impanneled, it was too late to ask fora 
continuance for services of the venire. She had waived this right, 
and this she had the power to do. The indictment is evidently a 
good one, and charges all that is necessary in a prosecution against 
the prisoner for manslaughter. There is nothing to show what 
questions were desired to be asked the witness, and therefore the 
court cannot rule that the testimony had any thing to do with the 
case, and was improperly overruled, or could have injured the ac- 
cused, The court states that the attorney was only stopped after 
he was proceeding to ask questions on matters not connected with 
the case. Some discretion must be vested in the lower court to 
stop attorneys in examination, and confine them to the issues in the 
case. As the questions asked are not before this court, it can not 
decide that they were improperly overruled. 


James Jeffries, Robt. P. Hunter, and H. L. Daigre for defendaut : 
First—That the indictment should be quashed on two grounds ; first, 
because the indictment was found by an illegal grand jury on the 
3d day of October, 1878, at a call-term of the court, which was held 
without notice and advertisement as required by law; that this not 
being a regular term of the court, and in order to put parties 
charged with crimes upon their guard, it was necessary that the 
proper advertisement should be made. Second. Because the clerk 
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of the court, as one of the jury commissioners, was not sworn as 
required by law; hence, she prays that the indictment herein found 
be quashed and set aside, and she be discharged. 30 An. 1028. 
Second—That the defendant in a criminal case is entitled to a continu- 
ance on account of the absence of a material witness, who was un- 
known to defendant up to the day of trial. 
Third—That defendant in a criminal case is entitled to a continuance 
on account of the absence from the State of his principal counsel. 
Fourth—That defendant is entitled to be served with a list of jurors 
and copy of the indictment two clear days before the trial. 
Fifth—That defendant on cross-examination of a witness for the State 
is not confined to such answers as have been brought out by the 
State. 





The opinion of the court was delivered by 

Marr, J. The accused appealed from the judgment of the district 
court of Grant parish, sentencing her to imprisonment, at hard labor, 
in the penitentiary, for the term of five years, for the crime of man- 
slaughter. 

The indictment was found at a called term, on the 3d October, 1878. 
The accused was brought into court in custody of the sheriff, and ar- 
raigned. She plead not guilty ; and asked fora trial by jury. On the 
same day she moved for a continuance, which was granted, on the 
ground that her leading vounsel was absent ; and at the regular term, 
in January, 1879, she asked for a continuance, which was granted. 

At the July term, 1879, counsel for accused made motions to set 
aside the venire ; and two motions to quash the indictment. The first 
motion to quash was on the grounds: 

1st. That the indictment was found at a called term, which was 
held without notice and advertisement as required by law. 

2d. That the clerk of the court, as one of the jury commissioners, 
was not sworn as required by law. 

All objections to the manner of drawing juries, or to any defect or 
irregularity that can be pleaded against any array or venire, must be 
urged on the first day of the term, or they shall be considered as 
waived, and shall not afterward be urged. Act of 1877, p. 58, sec. 11. 

The second motion to quash was on the ground that the crime is 
not charged in accordance with the statutes of Louisiana, nor with the 
common law of England ; and that the indictment is fatally defective in 
that it does not allege that the accused did “ kill and slay” the deceased. 
The law relied upon is section 1048, of the R. S. of 1870, the last clause~ 
of which is: “It shall be sufficient in every indictment for man- 
slaughter to charge that the defendant did felonivusly kill and slay the 
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deceased.” The charge in this indictment is that the accused, “ with 


force and arms * * * did willfully and feloniously shoot, and kill”: 


the deceased. The complaint is that these words do not charge the 
crime of manslaughter. 

The word “slay ” adds nothing to the force and effect of the word 
“kill,” when used with reference to the taking of human life. It is 
particularly applicable to the taking of human life in battle; and when 


.it is not used in this sense, it is synonymous.with “kill.” The man that 


is slain is killed ; and the man that is killed by the hand of bis fellow- 
man is slain. It suffices to charge that the accused “did feloniously 


kill and slay” the deceased ; and it equally suffices to charge that the: 


accused, with force and arms * * * “did willfully and feloniously 
shoot and kill” the deceased. 
The district judge properly overruled both the motions to quash. 
It appears by one of the biils of exception that, after the State had 
examined a witness, Harriet Newman, and turned her over to the de- 


fense for cross-examination, the counsel for accused proposed to examine: 


her on matters not brought out on the examination-in-chief; to which 
the district attorney objected on the ground that the defense was con- 
fined, on the cross-examination, to such matters as were brought out on 
the examination-in-chief. The court sustained the objection “ only after 
the counsel of the accused had proceeded to interrogate the witness on 
mutters not directly connected with the case.” We take it for granted 
that the words quoted were added by the judge in explanation of his 
ruling. 

In the State vs. Swayze, 30 An. 1327, we laid down clearly the dis- 
tinction between the right of the State, in cross-examining the witnesses 
of the accused, and the right of the accused in cross-examining the wit- 
nesses of the State; and we held then, as we hold now, that the accused 
must be allowed to cross-examine the witnesses of the State as to any 
fact tending to establish his defense, whether it be or be not connected 
with the facts testified to in the examination-in-chief. 

The district judge improperly restricted the counsel of the accused 
in his cross-examination of the witness Harriet Newman to the matters 
brought out on the direct examination ; and for this error a new trial 
must be granted. . 

It is therefore ordered, adjudged, and decreed that the judgment 
and sentence of the district court be avoided and reversed; that the 
verdict of the jury be set aside ; and this cause be remanded for a new 


trial, and to be proceeded with according to law and the views herein. 


expressed. 
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No. 7811. 


‘PIERRE FILuAsTRE vs. A. St. AMAND. ON OPpposITION OF JULIE PoURCIAU. 


‘The giving of a twelve-months bond does not extinguish the claim of the seizing creditor 
against the seized debtor. 

"While the claim is not extinguished guoad the mortgage, the sale transfers it to the proceeds, 
the right to take these proceeds when in esse being evidenced by the twelve-months 
bonds. 

‘The mortgages being transferred by operation of law to the proceeds, which take the place of 
the property, they are transferred with the rank existing on the day of sale. 

Where property has been sold under execution to pay mortgage debts, the rights on the 
property to which the price was to be applied are extinguished as far as the property is 
concerned and are transferred tothe fund. It is not, therefore, necessary to re-inscribe 
the mortgage to preserve their rank as against the fund. 

But where the seized debtor buys at a sale on twelve-months credit, the sale operates a mere 
prolongation of time with security, and the mortgages are not transferred from the prop- 
erty to the fund. Re-inscription is then necessary. 


« 4 PPEAL from the Seventh Judicial District Court, parish of Pointe 
Coupée. Yoist, J. 


Hewes & Parlange and C. E. Schmidt for plaintiff and appellant : 

‘The third opponent cannot contend that plaintiff's twelve-months bond 
under which the property was sold is extinguished, and at the same 
time claim the proceeds of the judicial sale made to satisfy that 
very bond. 29 An. 274; 3 An. 454; 22 An. 135; 23 An. 245. 

‘The mortgage at the foreclosure of which the property was sold ona 
twelve-months bond ceased to exist after the sale. The law substi- 
tutes to it the special mortgage which secures the bond. C. P. art. 
693, 2 7. It is, therefore, unnecessary to re-inscribe the original 
mortgage. 

When, as in this case, the sheriff has taken from the purchaser several 
twelve-months bonds, corresponding to the respective claims of the 
‘mortgagees, and execution afterward issues on one of said bonds, 
the creditors should be paid from the proceeds, according to their 
original rank, which the bonds represent. 


Edward Phillips for third opponent and appellee : 

The respective original mortgages of plaintiff and third opponent having 
been lost for want of re-inscription, and both parties holding the 
twelve-months bonds of the purchaser, furnished when plaintiff’s 
said original mortgage was foreclosed, the third opponent is entitled 
to a pro rata distribution of the proceeds of the sale afterward 
made by execution on the twelve-months bonds. 9 La. 1; 16 La. 
164; 3 An. 144; 7 Rob. 73; 2 An. 242. 

It is only as long as the proceeds of the sale remain in the hands of the 
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sheriff that they are subject to the original mortgages, but no longer. 
©. P. art. 401 ; 7 Rob. 87; 14 An. 423. 

As soon as the proceeds have been distributed by order of court the 
mortgages cease to exist. The twelve-months bonds are the pro- 
ceeds themselves of the sale, and the holders of the same are ona 
footing of equality together. 





The opinion of the court was delivered by 
Waits, J. Fillastre, and Pourciau, the third opponent, held special 


‘mortgages on certain real estate. In 1871, Fillastre obtained a writ of 


seizure and sale to enforce his claim, under which writ the property was 
sold. At the date of the sale, which was made on twelve-months credit, 
the mortgage of Fillastre was first, that of Pourciau second in rank. 
The twelve-months bonds furnished by the purchaser were given first 
to Fillastre, then to Pourciau, to the amount of their respective shares, 
or rather claims, the price bid being sufficient to pay both. The deed of 
sale by the sheriff with which the twelve-months bonds were identified 
was duly recorded, as were also the bonds furnished by the purchasers, 
all on the same day,in the order of rank of the respective mortgage 
creditors for whose claims they were given. Thereafter, the original 
mortgages of both Fillastre and Pourciau perempted, after which 
Fillastre took execution on his twelve-months bond, and bought the 
property for an amount less than the sum due him under the bond held 
by him, and on which the execution issued. Pourciau, as third opponent, 
claims a pro rata distribution of the proceeds, on the ground that the 
failure to re-inscribe the original mortgages reduced both claims to an 
equality of rank. This proposition is founded upon the theory that as 
the twelve-months bonds did not extinguish until payment the original 
claims, therefore, the right of the parties as to rank of mortgage de- 
pended after the sale upon the continuation of the rank existing prior 
thereto ; and as both mortgages are perempted, no guide by which to 
determine the priority exists, and the parties as holders of ‘concurrent 
bonds furnished as the price of a sale are equal in dignity of claim. 
That the giving of a twelve-months bond does not before its payment 
extinguish the claim of the creditor against the seized debtor, has long 
since been determined. Offut vs. Hendsley,9 La. 1. In fact, even without 
the guide of jurisprudence, a like conclusion would, as an original 
question, be inevitable, since to hold the converse would be to say that 
by the act of seeking to enforce payment the creditor would without 
obtaining the payment which he sought of necessity abandon his claim 
against his debtor. 

We take it that the effect of the giving of a twelve-months bond is 


‘to create without novation a new debtor, the extinction of the new 
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obligation carrying with it the extinction pro tanto of the old. This: 
being true, does it follow as a necessary consequence that the original 
mortgage continues notwithstanding the sale, in a case like the one now 
before us, where the sale was made at the instance of the first mortgage 
creditor, and, there being no privileges ranking that of the seizing 
creditor, the bonds were delivered to and and accepted by the creditors ? 
We think not, because, as a legal consequence, the effect of the sale is to 
pass the property to the purchaser free from mortgages, and to transfer 
them to the proceeds. Offut vs. Hendsley, 9 La. 1; Tollain vs. Brous- 
sard, 9 Robinson, 72. 

In fact, to hold the converse would be of necessity to say that the 
drawer of the twelve-months bond would on payment be subrogated to 
the original mortgage and claim, a theory now long since negatived. 
3 A. 66, 205, 540. Nor is it an answer to say that the effect of the giving 
of the bond not being to extinguish the claim until payment of the 
bond, therefore the accessory right of mortgage should subsist. The 
fallacy lies in confounding the extinction of the mortgage with its trans- 
mission to the proceeds, which for the purposes of distribution take the 
place of the property. This being an inevitable deduction, it follows 
that the rank of the mortgage existing on the property need not be pre- 
served after the sale, as it only thereafter exists quoad the proceeds. To 
obtain the opposite view would not only involve a logical absurdity, that 
it was the duty of the ranking mortgage creditor to preserve his mort- 
gage as regards property upon which it no longer bore, but also to hold 
that the act of the first mortgage creditor in attempting the legal 
enforcement of his rights had destroyed them. That this reductio ad 
absurdum cannot be escaped is obvious ; for if the mortgage on the 
property be raised by operation of law, and the bond given to the first 
mortgage creditor as evidence of his pro tanto right to the proceeds be 
concurrent with the bond given a second mortgage creditor for his pro 
tanto share, then, by operation of law, the first mortgage creditor would 
have destroyed the rank of his mortgage. The true theory is, that the 
proceeds are as it were considered in place of the property, and the 
mortgages attach to them with the rank which they had on the prop- 
erty. Now, where the sale is made on twelve-months credit, the bond 
evidences simply a right to take the proceeds with rank as fixed by the 
sale, and hence, with priority of rank in favor of the mortgages in their 
order. Nor can it be said that as re-inscription would have been neces- 
sary to preserve the rank of mortgages on the property, therefore, the 
proceeds taking the place of the property, it was alike required. The 
rights were fixed by the sale, and as lcng since said by this court: 
“Where property has been sold under execution to pay mortgage debts, 
the mortgages upon the property to which the price was to be applied 
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are extinguished as far as the property is concerned, and the rights of 
parties are transferred to the funds.” Itis not, therefore, necessary to 
re-inscribe the mortgages to prevent their inscription being barred by 
ten-years prescription. Wright, Williams & Co. vs. Trustees of the 
Bank of the United States, 7 A. 123; 8 A. 505; 13 A. 559, 

These reasons dispose of the question presented from a purely ab- 
stract view. There is, however, a question of fact which renders them 
not entirely applicable. Alphonse St. Amand was the seized debtor ; 
at the sale on twelve-months credit the property was adjudicated to 
himself and A. Bonanchand, they thus becoming undivided co-proprietors. 
The doctrine that the mortgages are transferred to the proceeds does 
not obtain where the seized debtor becomes the purchaser. Offut vs. 
Hendsley, 9 La. 1. Such a sale is considered a mere prolongation of 
time with security. 9 La.99; 12R. 206. This being granted, we consider 
that quoad his purchase the original mortgage remained on the prop- 
erty, and its re-inscription was necessary to preserve its rank, and that 
hence a pro tanto distribution follows as to one half of the proceeds, 
Of course our opinions above expressed are restricted to the case before 
us, and are not to be extended to cases arising where from the nature 
of the sale the fact that it was not made by the first mortgage creditor 
might possibly give rise to the application of other principles. 

The judgment below is reversed, and, rendering such judgment as 
should have been rendered below, it is ordered that the plaintiff be rec- 
ognized as entitled to take by preference over the third opponent one 
half the fund, the other half to be distributed pro rata between the 
plaintiff and the third opponent, the costs of appeal to be borne by the 
third opponent, those below by the plaintiff. 

Rehearing refused, 





No. 7807. 


Succession oF A. G. Payne. 
The decision in succession of S. O, Rhea, 31 A. 323, affirmed. 


oe from the Parish Court of East Feliciana. Brame, J. 


T. B. Lyons for appellant: 
The judgment was rendered by a judge interested therein. 31 A. 323; 
Const, 1868, article 90. 


Appellee unrepresented. 





The opinion of the court was delivered by 
Spencer, J, D. C. Hardee, executor of said succession, rendered 
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his final account thereof, which was duly advertised and homologated 
by the parish court. The tutor of the minor heirs of Payne appeals, 
and urges the nullity of the judgment of homologation, for the reason 
that the judge of the parish court who homologated the account was 
himself put down thereon as a creditor for one hundred dollars, and 
was, therefore, incompetent to try the case. Such is the fact, and the 
judgment must be annulled. See succession of 8. O. Rhea, 31 A. 323. 

It is therefore decreed that the judgment appealed from be an- 
nulled, and this cause is remanded to the court a qua, to be proceeded 
with according to law. Appellee paying costs. 








No. 7224. 


Frasu, Lewis & Co. vs. L. Scowapacker & Co, A. Levy, INTERVENOR. 


By arule of court a second rehearing is not permissible ; but when a case is before the court 
on rehearing, and when the court of its own motion dismisses it for want of jurisdiction, it 
will, on having it brought to its attention that its action resulted from a manifest error 
of fact, set aside the order of dismissal, and proceed to determine the case on its merits. 

When the claim of an intervenor was for the ownership of things seized, amounting in value 
to more than $1000, this court has jurisdiction. 

The creditors of consignor cannot seize goods after he has lost control of them, by remitting 
the bill of lading to consignee. 


— from the Sixth District Court, parish of Orleans. Rightor, 
J. 





‘McGloin & Nixon for plaintiffs and appellants : 

First—Where a third opponent claims to be the owner of a specific 
thing, the value of that thing is the test of the jurisdiction of this 
court. 25 A. 651; 12 A. 48; 11 R. 217; 28 A. 432; C. P. 398. 

Second—The intervenor contends that this motion to dismiss comes too 
late, after a decision and the re-opening of the case. This would be 
correct if the motion were made on any other ground than the lack 
of jurisdiction ratione materie. If the transcript were deficient, for 
instance, or if there had been no citation of appeal, or if the bond 
were informal, we would be precluded from objecting thereto at this 
time ; and the reason of that is that we would be presumed to have 
waived those formalities by going to trial on the merits ; but where 
the court is absolutely without jurisdiction, it will itself, without 
motion, at any time, take notice thereof, and dismiss the appeal. 
16 L. 182; 7 A. 492; 13 A. 336; 19 A. 276; 22 A. 400; 24 A. 94, 

Third—Levy has intervened in our suit because, as he alleges, we have 

seized his property. The only interest that he has in this suit, and 
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the only part he will be allowed to take in it is, to test the question 
whether the property seized is his or not. With questions of the 
jurisdiction of the court, or the regularity of the attachment or 
sufficiency of the affidavit, he has nothing whatever to do. 20 A. 
174; 8 M. 55; 27 A. 239; 4N.S, 488; 21 A.118; 8 R. 123; 3 L, 183; 
21 A. 643; 13 A. 222; 28 A. 241; 3 A, 222; 5 N.S. 501; 19 L. 154; 
C. P. 392-3 ; 12 A. 341. 

Fourth—Goods in the hands of a consignee, who is the mere agent of 
the consignor, may be attached by the creditors of the consignor. 

The onus is upon Levy as intervenor to clearly show his title to the 
gold and drafts in question. 24 A. 90; 8L. 146; 5 L. 486; 7 A. 587. 

There could be no transfer of the drafts to Levy, until the parties to 
them had been notified thereof. A mere order to deliver notes is 
not a transfer of them. Lassiter vs. Bussy, 14 A. 710; 15 A. 654; 
24 A. 90. 

Fifth—The affidavit in an attachment suit setting forth that defendants 
reside out of the State will be taken as true until disproved. 9 R. 
94; 24 A. 284. 

Sixth—A defendant who resides out of the State is liable to attachment, 
even if he isa member of a commercial firm domiciliated in this 
State. 10 A. 726; 28 A. 526; C. P. 240. 

Seventh—But the curator has answered to the merits, and has thereby 
put it out of his power to file an exception which goes to the dis- 
missal of the attachment, on grounds which might have been urged 
on a rule to dissolve. 7 M. 360; 8 R. 30; 8 R. 428; 1 A. 372; 
Ealer vs. McAllister, 14 A. 821. 

Eighth—The curator cannot be heard. His only standing in this court 
is as an appellee ; and it is well settled that the judgment of the 
lower court cannot be reversed by the Supreme Court as between 
appellees. See Converse, Kennett & Co. vs. Steamer Lucy Robinson, 
ete., 15 A. 433; Lallande vs. McRae, 16 A. 193 ; Succession of Egana, 
18 A. 263; Noble & Kaiser vs. Powell, 20 A. 121 ; LeBlanc et al. vs. 
LeBlanc, 20 A. 206; Boisee vs. Hederick, 20 A. 307; Bowman vs. 
Kaufman, 30 A. 1021, and authorities there cited. 


F. L. Richardson for defendants and appellees : 


Defendants desire to reply to only one point raised by plaintiffs in their 
brief. 

They claim that defendant being an appellee cannot be heard to ask for 
a reversal of the entire judgment, for the reason that he can only 
pray for the partial reversion of the judgment, under article 592, C. P. 

This question was decided adversely to the position of plaintiffs in 
Oger vs. Daunary, 7 U.S. 657, where the court held: 
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“The object of the legislature in this article was to save the appellees 
the trouble and expense of a distinct appeal where the case was 
brought up by the adverse party. It would be strange to allow the 
appellee a relief without a second appeal in case of a partial error, 
and deny it to him in case the judgment was wholly erroneous.” 


D.C. & L. L. Labatt for intervenor: 


First—Service of supplemental petition on a garnishee is not sufficient 
to bring him into court when no copy of the original petition has 
been served on him. 17 L. 547; C. P. 251. 

Second—Non-resident debtors having a commercial domicile here can- 
mot be attached. 2 A. 962. 

Third—Intervenor urges that, if under the answers of garnishees the 
court had no jurisdiction, it is clear that the sheriff could not confer 
jurisdiction by taking the property out of the hands of garnishees, 
for that purpose, even under written instructions from plaintiffs. 
The sheriff had no order of court to authorize him to take the 
property inquired about out of the hands of garnishees, and it was 
their duty to have retained it until its ownership was determined, 
and which their answers failed to disclose. The testimony in the 
record shows it was duly shipped and consigned to A. Levy, as his 
property, to liquidate pro tanto a bona fide indebtedness. A written 
receipt or bill lading was issued, and in intervenor’s possession at 
the time of the seizure (see p. 243), and the rule of law is that 
“ where the owner has lost his control over the property and cannot 
ehange its destination, and when the title to it has been legally 
vested in another, his creditors cannot attach; but whenever the 
owner can sell and deliver the creditor can attach.” Armor vs. 
Cockburn, 4 N. S. 667; 7 N. 8.139; 4 L. 183; Hepp vs. Glover, 15 
L, 461; 18 L. 321, 447; 2 R. 251; 5 R. 124; 12 R. 409; 3 A. 78; 8 A. 
45; 4R.517; 2L. R. 514; 13 L. 570. 

Fourth—Another principle invoked by intervenor is that by the Statutes 
of the United States, p. 776, sec. 3988, it is made the duty of the 
captain, before breaking bulk, to deposit all letters and packets in 
the nearest post-office ; and the plaintiffs cannot be permitted to get 
illegal possession of letters and packages of money thus transmitted 
any more than if they were to seize letters in the post-office before 
their delivery. It is upon this principle that property fraudulently 
or surreptitiously brought within the jurisdiction of the court must 
be returned to the place where it lawfully belongs. 14 A. 441; 4A. 
108 ; 6 A. 207; 5 A. 710; 8 A. 369 ; 24 Wend. 369; 12 Pick. 270. 

Fifth—When the undisproved answers of garnishees declare that they 

have no property in their hands belonging to defendant, the actual 
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seizure of goods in their hands by the sheriff will not give the court 
jurisdiction. 8 0.8. 511; 6 A. 782. 








The opinion of the court was delivered by 

Manninea, C. J. The plaintiffs sued for the recovery of $2,473.80 
and took out process of attachment, under which a package of gold 
‘coin, in amount $235, was seized. A curator was appointed to the de- 
fendants who excepted to the jurisdiction, which was overruled, and the 
general issue was then pleaded. Levy intervened claiming the owner- 
ship of the gold; the plaintiffs had judgment against all parties. The 
intervenor appealed. The defendants did not appeal. 

The defendants’ curator has not filed an answer to the appeal, nor 
prayed the amendment of the judgment. In his brief he asks for its 
reversal. He cannot be heard to do this. Heis appellee. If he desired 
the reversal of the judgment he should have appealed from it. 

The intervenor is not interested in the judgment on the principal 
demand, and we are not therefore to consider it. The right to the gold 
coin is the only question before us, and our jurisdiction of the principal 
demand carries with it jurisdiction of this smaller sum. Colt v. O’Cal- 
laghan, 2 Ann. 189 and cases there cited. 

The following bill of lading or receipt was given by the captain of 
tthe vessel for the coin ; 

Received Ruatan Nov. 24, 1875, from Mr. S. Bernstein one package 
‘said to contain two hundred and thirty-five dollars in gold, to be de- 
livered to Mr. A. Levy care Hoffman, Marks, & Co. New Orleans. Wm. 
W. Ryan Capt. Schooner Anita. 

Levy had received this bill of lading before the attachment was 
levied, and urges that hence the property of the consignment was 
vested in him. The plaintiffs concede “ there is but one question before 
the court, and that is, to whom did the gold seized by the plaintiffs be- 
long. If tothe defendants, then the judgment of the lower court must 
be maintained ; if to the intervenor, then it must be reversed.” 

The object of a great part of the testimony was to prove that Levy 
was but an agent of the defendants, and that the shipment was to them, 
and the property of the gold was in them continuously. The package 
had written on it, “can be delivered to Mr. Rideau,” and he was a clerk 
of the firm in New Orleans. The testimony is too voluminous to be 
recited. We have drawn from it the conclusion that on the receipt by 
Levy of the bill of lading the property of the gold vested in him, and 
neither the defendants nor their creditors could seize or attach it to his 
prejudice. 

It is indisputable that creditors cannot attach the property of their | 
debtor after he has lost all control over it. The package of gold had 
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been. consigned to Levy, and the bill of lading was in his hands when 
the creditors of the consignors attached it. Whether the consignment 
was to pay a debt due Levy or some third party, it is equally true that 
the consignors could not have changed the destination of the gold after 
the bill of lading had reached the consignee. If a consignor direct his 
goods to be sold for the payment of one of his creditors, and the con- 
signee promises to do so, the goods are not liable thereafter to be at- 
tached for another debt of the consignor. Armor v. Cockburn, 4 Mart. 
N. 8S. 667. This isa stronger case. It was money sent to pay certain 
debts of the consignors. 


This principle has received the assent of this court in numerous 
decisions which may be consulted to shew the different circumstances in 
which it has been applied. Babcock v. Malbie,7 Mart. N. 8.137. Hepp 
v. Glover, 15 La. 461. Bank v. Morton, 12 Rob. 409. Oliver v. Lake, 3 
Annual, 78. Hill v. Simpson, 8 Annual, 45, and cases there cited. 


It is therefore ordered adjudged and decreed that the judgment of 
the lower court against the intervenor A. Levy is avoided and reversed, 
and that he now have judgment against the plaintiffs upon his demand 
and for the costs of his intervention in the lower court and the costs of 
appeal. 


Marr, J. Under the writ of attachment issued in this case, a 
package of gold coin, containing $235, and another package containing 
three drafts, each for $400, were seized. Intervenor claimed the owner- 
ship of both packages; and he alleged in his petition that the package 
containing the drafts exceeded $500 in value. He appealed from the 
judgment rejecting his intervention; and gave bond in the sum of 
$3000. 

In the oral argument in this court it was stated by plaintiffs’ coun- 
sel, in good faith, we have no doubt, that the only matter in dispute was 
the package of gold coin. This was not denied, at the time; and the 
impression of every member of the court was that, by some agreement 
between the parties the title to the drafts had been eliminated from the 
controversy ; and that it was an admitted fact, disclosed by the record, 
that the dispute was narrowed down to the ownership of the gold coin. 
Our original decree, and the order dismissing the appeal, proceeded 
upon this hypothesis, which we did not consider it necessary to verify 
by searching through the pages of the three large transcripts contain- 
ing the history of this litigation. 


Counsel for intervenor has called our attention to the facts that the 
judgment rejecting the intervention necessarily passed upon the title to 
the drafts as well as upon the title to the coin ; that the bond of appeak 
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presupposes a value in controversy far beyond that of the coin; and 
that the title to these drafts is in dispute on appeal. 

After a final decree on the merits, and the granting of a rehearing 
a motion to dismiss an appeal could not be entertained, as such. But 
every court is compelled, ex officio, to take notice of its want of jurisdic- 
tion, ratione materi, at any stage of the cause, and whenever the 
suggestion is made; and while, after the granting of a rehearing, motion 
to dismiss could not be entertained, the court would be compelled, of its. 
own motion, to dismiss the cause, if it had not jurisdiction. We dis- 
missed the appeal, in this case, as of our own motion, upon the fact as- 
sumed in the original opinion, that the amount in dispute was only 
$235. 

By a rule of this court a second rehearing is not granted ; but all 
the orders and decrees of this court are subject to the control of the 
court until they have become irrevocable by the lapse of six judicial 
days, or by the issuing of the mandate to the court of first instance, 
where this delay is not required. What the court may do, on the appli- 
cation of parties litigant, and what it may do of its own motion, in 
order to correct manifest error in its own proceedings, are things wholly 
different. As we dismissed the appeal iv this case of our own motion, 
- without regard to the merits, for supposed want of jurisdiction, it is 
our province now, of our own motion, to revoke, vacate, and annul the 
order of dismissal, upon the suggestion that we have proceeded upon 
a misapprehension of the facts upon which the jurisdiction depends, in 
order that we may ascertain from the record what the amount in dis- 
pute actually was at the time the appeal was taken ; and may deal with 
the case, on the rehearing, as the facts may require. 

It is therefore ordered that the opinion and order dismissing the 
appeal for want of jurisdiction be revoked, vacated, and annulled ; and 
that this cause be re-instated, and restored to the position which it 
occupied by the submission on the rehearing, as jf the opinion and 
order of dismissal now revoked, vacated, and annulled had not been 
rendered. 


On REHEARING. 


Marr, J. The rehearing in this case was granted solely upon the 
question of jurisdiction. 

Under the writ of attachment issued at the suit of plaintiffs against 
the property of defendants, a package of gold coin, amounting to $235,,. 
was seized. Alexander Levy, who was not a party to the suit, inter- 
vened by way of third opposition, and claimed to be the owner of the 
coin; and he appealed from the judgment rejecting his claim. Obvi- 
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ously, therefore, the matter in dispute is the ownership of this coin ; 
and there is no other controversy between plaintiffs and Levy. 


‘On the authority of Colt vs. O’Callaghan, 2 An. 189, and the cases 
there cited, we held that the amount demanded by plaintiffs of de- 
fendants was the test of appellate jurisdiction. 

The Code of -Practice, articles 395 et seq., authorizes a third person 
to arrest the order of seizure or the judgment rendered in a suit, or to 
regulate the effect of such seizure so far as it relates to him, for two 
causes : 

1. When he pretends to be the owner of the thing which has been 
‘seized. 

2. Wher he contends that he has a privilege on the proceeds of 
the thing sold. 

Article 398 provides that when the third opposition is based upon 
the first of these causes, the pretended ownership of the thing seized, 
“such opposition shall be considered as a separate demand, distinct 
from the suit in which the order was granted.” 


The demand of Levy, in this case, was, therefore, a separate de- 
‘mand or suit, and the matter in dispute in that separate demand would 
seem to be the test of jurisdiction. We yielded to what we believed ta 
be settled jurisprudence in regarding the amount demanded by plain- 
tiffs of defendants as the test. 

In Colt vs. O’Callaghan, 2 An. 189, the report is meagre; but the 
parties intervening are styled “intervenors,” from which we infer that 
they did not claim to be the owners of the thing seized ; but asserted 
a privilege on the proceeds. This was the case in another suit between 
the same plaintiff and defendant, 2 An. 984, in which the jurisdiction 
was maintained on the ground that the intervenors had united in their 
petition of interventior ; that the aggregate amount of their claims ex- 
ceeded the appealable limit ; and that “the value of the thing seized,” 
as well as the amount of plaintiff's demand, also, exceeded the limit. 

The two cases referred to in Colt vs. O’Callaghan, 2 An. 189, are 
Hart vs. Ludwick, 8 La. 164, and Buckner vs. Baker, 11 La. 459. 


In the first of these cases, plaintiff demanded some $2400; and 
attached defendant’s interest, one fourth, ina steamboat. The boat was 
sold, and the proceedswere in the hands of the sheriff. The intervenors 
were privileged creditors, for wages, etc.; and the plaintiff appealed from 


the judgment maintaining the interventions. One of the intervenors 


moved to dismiss, on the ground that his demand was below the ap- 
pealable amount. The court said: 

“We are of opinion that the amount claimed by plaintiff * * * 
imparts to the suit its character in relation to its susceptibility of being 
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‘the object of an appeal; that is, so far as regards the plaintiff, all the in- 


cidents in the suit are subject to an appeal.” 

In Buckner vs. Baker, the plaintiffs, ordinary creditors for some 
$2500, attached a steamboat, which was sold; and the contest was be- 
tween the seizing creditors and the intervenors, who claimed the right 
to have their privileged demands for wages, aggregating $600, paid out 
of the proceeds. The appeal was by plaintiffs from the judgment main- 
taining the claims of the intervenors. The court maintained the juris- 
diction on the authority of Hart vs. Ludwick, and upon the same 
grounds. 

There is an obvious distinction between those cases in which a fund 
is to be distributed according to the rank and priority of the several 
contesting creditors respectively and those in which a third person op- 
poses the seizure on the ground that the property seized belongs to 
him. In the first class of cases it has been held, perhaps it may be con- 
sidered as finally settled, that the amount claimed by plaintiff, and the 
amount of the fund to be distributed, must control the question of 
jurisdiction ; but in the second class, where the contest is not as to the 
distribution of a fund, but as to the ownership of a particular object 
seized, the amount demanded by plaintiff is not the matter in dispute ; 
and it cannot be the test of jurisdiction. The demand of the third op- 
ponent is a separate and distinct one, in which the matter in dispute is 
the right to the specific thing seized, which he claims as owner ; and no 
appeal lies from the judgment determining that right, where the value 
of the thing is below the appealable limit. 

The want of jurisdiction is apparent on the face of the record ; and 
we erred in ovr former conclusions. 

It is therefore ordered that the original opinion and decree herein 
rendered be set aside and reversed ; and that this appeal be dismissed. 


Spencer, J. Having re-instated this case upon the docket, it only 
remains to consider the questions presented on the rehearing. 

The intervenor claimed the ownership of three drafts of $400 each, 
‘and a package of $235 in gold, which bad been attached by plaintiffs in 
their suit against defendants. The judgment appealed from rejected 
intervenor’s demands in toto, thereby denying his ownership of the 
drafts, as well as of the gold. It is manifest his interests as asserted 
and adjudged exceeded $1000, and that we have, therefore, jurisdiction. 

On the merits, we are satisfied with the correctness of the legal 
\principles announced in our first decree. 

It is said that there was no bill of lading for the gold. This isa 
mistake. The receipt of the vessel for this package is in the record, 
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and by it the vessel agreed to transport and deliver the package to the 
consignee. 

It is also sown that Levy was in receipt of duplicates of the 
drafts at and before the time of the attachment. 

It is therefore ordered and decreed that the judgment appealed from 
is, so far as concerns the intervenor, annulled and reversed, and it is 
now decreed that said intervenor be and he is declared owner of the 
package of gold ($235), and of the drafts attached in this case; that 
said attachment is set aside, and that intervenor recover the costs of 
his intervention in this court and the court below. 


No. 7799. 
In THE MATTER OF THE ESTATE OF JOHN F. ALTEMUS. 


Mere illegality in the appointment of an administrator or curator, will not vitiate the acts. 
done under it. The acts of the officer in such case are valid, although he should have 
been illegally appointed. 

The fact that the officer appointed to administer a vacant estate is styled an administrator, 
instead of curator, does not render void his acts. The duties of these two officers are 
substantially the same. 

The legality of the appointment of an administrator cannot be questioned by way of opposi- 
tion to his account. 

The appointment of one who is at the same time an ordinary and a commercial partner of 
deceased, as administrator or curator is not absolutely void. 

In the settlement of the accounts of the administrator or curator of a vacant estate, minor 
heirs who are absentees, are properly represented by the attorney of absent heirs, and 
a tutor ad hoc should not be appointed for them. 

Courts of probate have no jurisdiction to settle the accounts of the liquidator of a partner- 
ship, but they have jurisdiction of the settlement of the accounts of an administrator, 
and where the administrator incidentally brings into his account th> details of an extra- 
judicial settlement made of the interest of dece:sed in a partnership, the probate court 
has jurisdiction to ascertain and determine whether the administrator has accounted for 
all the effects of deceased, and therefore incidentally to inquire into the partnership 
settlement. 


—— from the Parish Court of Iberville. Cole, J. 


Samuel Matthews for administrator and appelJant : 

First—The legality of the appointment of a tutor, curator, or adminis- 
trator, who has been duly appointed and has qualified, cannot be 
collaterally questioned. 30 An. 268. 

Second—Where a partnership between two persons was not exclusively 
commercial, the surviving partner has a preference over every one 
else to administer the succession of the deceased partner. C. C. 

1122, 2825, 1121. 











the 
the 
‘om 
, is 

the: 


hat 
of 


si- 


or 


= 


~ 











NEW ORLEANS, MARCH, 1880. 








In the Matter of the.Estate of Altemus. 





Third—The administration of a succession which has been closed can- 
not be re-opened and a new one provoked on the ground that the 
one who administered did it under the name of “ administrator,” 
instead of curator. C. C. 1049, 1139, 1140 ; 15 An. 250. 

Fourth—Minors are properly represented by a tutor ad hoc, and not by 
an attorney of absent heirs, in proceedings to homologate an ad- 
ministrator’s account. 12 L. 81. 


Geo. Wailes and Barrow & Pope for defendants and appellees : 


First—Until an heir be recognized, and admitted as such, he has no 
action to compel the curator to account or to deliver to him the 
property of the succession. Stein vs. Bowman, Curator, 9 La. 284 ; 
11 La. 182. 

In 4 R. p. 43, where the question was, as stated by the court, “ whether 
the applicant, as universal legatee of James Lilly, can be allowed 
to proceed, ex parte, to cause himself to be recognized as such, and 
to take possession of the estate,” the court said, answering the 
question in the negative. C. C. 1181, 1193, 1194, 1216; C. P. 1000-1- 
2-3-9, ’ 

Second—The succession of Altemus, being a vacant succession, cannot 
be represented by an administrator. An administrator is only ap- 
pointed to a succession where the heirs being present, or absent, 
and represented, accept the succession with benefit of inventory. 
See C. C. 1043 to 1049. The administrator represents creditors. 
The curator of the vacant estate represents the estate, which under 
the civil law is a fictitious entity. 9 L. 142; C. C. 1097. 

Third—An absentee must be represented by a curator ad hoc, not by an 
advocate. 13 An. 405. 

Fourth—Roth was the commercial partner of Altemus. Art. 1122 (1115) 
is prohibitory. 

The partner or partners of a commercial house having accounts to ren- 
der to the heirs of their deceased partner, “can, in no case, be 
appointed curators to the vacant succession, or that of the absent 
heirs of the deceased.” Hence his appointment was an absolute 
nullity. 6 An. 565; 1 An. 267; C. C. 12, 2895; 15 An. 343; 18 An. 
24; 2 An. 492; 30 An. 806. 

Fifth—On a dissolution by the death of a partner, the surviving part- 
ners cannot sue for debts due the partnership, unless they obtain 
authority from the proper tribunal or be joined by the representa- 
tives of the deceased ; nor can they sue as surviving partners for 
the use of all. 3 L. 358; 71.196; 19 L. 402; 13 L. 484; 16 L. 31; 
1 R. 54; 9 L. 150; 18 An. 260; C. C. 1131. 

Sixth—It is faintly said the estate of Altemus is not a vacant estate! 
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Both petitions deny it. No heirs have yet been made known to the- 
court. Certain persons have claimed to be heirs, and passed extra- 
judicial acts purporting to seil their interest, but they have not yet 
proved themselves such. Certainly, no heirs presented themselves 
within ten days. C. C. 1101 (1093). But why, if the succession is 
not vacant, was Geo. Wailes, attorney for absent heirs, appointed 
and cited ? 

That there is a greater distinction than that of a name, is shown by the 
following: A curator of a vacant succession or of absent heirs 
must give a bond for one fourth over and above the inventory, bad 
debts excepted. C. C. 1126 (1119), 1127 (1120), 1128 (1121). The com- 
mercial partner, claiming to administer, must give bond to the 
curator of the vacant estate. 


The powers of a curator of a vacant estate and those of an administrator 
are not the same. An administrator, only representing the credit- 
ors, cannot maintain a suit for partition, but a curator to the 
vacant estate, or of absent heirs, can, and it is made his duty to 
institute such a suit, where the deceased holds property in common 
with others. C. C. 1135 (1128). 

The curator of the vacant estate represents a different entity or person 
from an administrator, so that whether or not there was such a 
representative becomes of vital importance to the rights of per- 
sons in the settlement of successions. 

Seventh—Until a curator of the vacant estate is appointed, the attorney 


for absent heirs is the only person having authority to represent 
the estate. C. C. 1213 (1207); C. P. 1009. 





The opinion of the court was delivered by 

Spencer, J. John F. Altemus died in the fall of 1878, in Iberville, 
where he resided. He was a member of the commercial firm of Roth, 
MeWilliams & Co. of that parish, and was also a partner with Roth and 
MeWilliams in planting ; so that Roth was at the same time a commercial 
and an ordinary partner of Altemus. The heirs of Altemus, it seems, 
resided out of the State, but were not unknown. They were his father, 
mother, seven brothers, a sister, and a niece. 

In September, 1878, Roth made formal application for administra- 
tion of said estate, reciting the above facts, and prayed to be appointed 
administrator, and that an attorney of absent heirs be appointed and 
an inventory made. After due notice and delay, he was appointed and 
duly qualified as administrator. George Wailes, attorney-at-law, was 
named attorney of absent heirs, and a full and elaborate inventory 
made of the assets of the commercial firm and its liabilities, and also of 
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he- the property owned by the ordinary partnership, in both of which Alte- 
‘a- mus owned an interest of one fourth. 
et On 26th June, 1879, Roth as administrator, rendered in the probate 
es court his final account, representing that all the debts of the partner- 
is ships had been paid, that the major heirs of Altemus, representing 
x6 16-18ths of his estate, had sold their interest therein to petitioner and 
MeWilliams, and that the remaining 2-18ths belonged to two minors, for 
1e whom he prayed a tutor ad hoc to be appointed. He presented in his 
's account a statement of the personal debts of deceased and those of the 
d administration, and prayed permission to pay them, and that upon doing 
\- so he be discharged and his account homologated. E. B. Talbot, 
e attorney-at-law, was appointed tutor ad hoc for the absent minors. Tal- 
bot, as tutor ad hoc, opposed the allowance to Desobry, the notary, for 
r making inventory, as excessive. 
. Desobry thereupon filed an exception to Talbot’s capacity to stand 
y in judgment, on various grounds. Geo. Wailes, attorney of absent heirs, 
) having been cited, appeared, and for answer, and as cause why the ac- 
: count should not be homologated, shows : 





First—That the succession of Altemus is a vacant succession, and 
that Roth was a commercial partner of deceased ; that the said suc- 
cession can only be settled by a curator duly appointed ; that Roth has 
not been, and cannot legally be, appointed such curator, as the law for- 
bids the appointment of a commercial partner ; and that his acts as ad- 
ministrator are therefore null and void. 

Second—That in so far as said account purports to liquidate the 
affairs of the commercial firm of Roth, McWilliams & Co., the parish 
court is without jurisdiction. . 

The court sustained these exceptions, rejected the account, and dis- 
missed the petition of Roth, administrator. It also sustained Desobry’s 
exception, and dismissed the opposition of Talbot, tutor ad hoc. There 
are therefore presented for our consideration four questions, to wit : 

First—Where the heirs of deceased are all absentees, is the appoint- 
ment of an administrator, instead of a curator, absolutely null ? 

Second—Where a person occupies toward the deceased the double 
relation of a commercial and an ordinary partner, is his appointment as 
administrator or curator, as the case may be, abs:lutzly void ? 

Third—Is the appointment of a tutor ad hoc for absentee minors, 
in matters relating to the accounts of successions, illegal ? 

Fourth—Had the parish or probate court jurisdiction of the ac- 
count rendered in this case ? 

It seems to be conceded, and indeed we do not think it can be 
denied, that unless the appointments of administrator or curator, as the 
case may be, in cases put in our first and second inquiries, are abso- 
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lutely void, the acts done by them in such capacities are legal and bind- 
ing ; for it is now elementary that the mere illegality of the appointment 
will not vitiate the acts done under it. This is so true that the law will 
not allow a suspensive appeal from a decree app%inting such officers ; 
but declares that such decree shall have immediate effect, notwithstand- 
ing the appeal, and therefore regardless of the legality or illegality of 
the appointment. See C. P. 1059: also, Succession of Dugart, 30 An. 
268. 

We are not prepared to admit that mere absence of the heirs makes 
an estate a vacant one. C. C. art. 1095 defines a vacant succession as 
one “when no one claims it, or when all the heirs are unknown, or 
when all the known heirs to it have renounced it.” Now the heirs may 
all reside out of the State, and yet none of these conditions exist. But 
if we concede the vacancy of the succession, we do not think that the 
appointment of an officer to administer it would be rendered void by 
the fact that he is called administrator instead of curator. Art. 1097 
C. C. says that “ vacant successions are managed by administrators ap- 
pointed by courts, wnder the name of curators.” Substantially there is 
no difference between the functions of an administrator and curator. 
Their duties are the same. C. C. 1049. True, the courts have some- 
times said that “vacant estates” are fictitious beings, representing the 
deceased, its owners, until acceptance or renunciation by the heirs. May 
not the same be said of a succession accepted with benefit of inventory, 
or where the heirs claim time to deliberate for acceptance or renuncia- 
tion? The estate is so distinct an entity in that case that the heir pre- 
serves all his rights against it, may sue it and otherwise treat it asa 
stranger to him. And yet such an estate is represented by an adminis- 
trator eo nomine. There is nothing of substance constituting a differ- 
ence between the duties and functions of an administrator of a succession, 
accepted, or pending its acceptance by the beneficiary heir, and those of a 
curator of a vacant succession. It will be a sad day for the security of 
titles in Louisiana when its courts, on the strength of fancied differ- 
ences of duty between these officers, declare void their acts because 
done under one name rather than under the other. It not unfrequently 
happens that it is difficult, if not impossible, to ascertain whether a 
man’s heirs live within or without the State—in other words, upon oppo- 
nent’s theory, whether the estate is vacant or not. A curatoris appointed, 
and it turns out that the heirs or some of them are present in the State. 
An administrator is appointed, and it happens that the heirs are absent. 
It is often the case, too, that there is doubt as to who is the heir, one 
present or an absentee. Is it possible that in cases such as these the settle- 
ment of successions and the resulting titles are affected with radical 
nullities because the court made an error in the name of the adminis- 
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trator appointed to administer? When the court decrees that there 
‘shall be appointed an administrator or a curator, as the case may be, 
and appoints him, that decree by the express terms of the law must 
have immediate effect, and all acts done under it are valid, and bind the 
estate, and the appointment is good until that decree is set aside by 
appeal or action of nullity. C. C. 

We therefore answer our first inquiry in the negative. 

Second—What we have already said goes far to answer the second 
question. Under the principle we have just announced, that decrees 
appointing officers to administer successions must have effect until 


' annulled, and that the acts done by the person appointed are valid 


although their appointment be illegal, it is manifest that the acts of 
Roth cannot be treated as absolutely void. It is equally manifest that 
his appointment cannot be collaterally attacked. It must be questioned, 
if at all, not by way of opposition to his account, but by direct action. 
The law says that one who is debtor of the minor cannot be appointed 
tutor. It excludes him. C.C. The law also directs that the nearest 
male relative having the requisite qualifications shall be tutor in certain 
eases. C.C. . 
Would the appointment of this relative be absolutely void if it 
should turn out that he was, perhaps unknown to himself, at the time 
of his appointment debtor of his ward? What security would there be 
for the public if such doctrines were maintained? So, in the present 


ease, Roth was, as an ordinary partner, called by preference to the ad- 


ministration, but as a commercial partner he was excluded. C. C. 

The court by decree appointed him. That decree is valid, and must 
have effect until annulled in one of the ways provided by law. 

Third—We think that the absent heirs, whether minors or majors, 
are in the settlement of the account of the administrator or curator 
properly represented by the attorney of absent heirs. C. P. 1009. The 
appointment therefore of a tutor ad hoc was improper and unnecessary. 
It is unnecessary to decide what would be the proper appointment for 
eases of partition and other actions against minors. The case before 
us is one of account, and article 1009 C. P. seems to provide for that 
case, and makes no distinction between absentees, whether minors or 
majors. 

Fourth—It is very certain, and we have held, that courts of probate 
have no jurisdiction to settle the accounts between the deceased and 


the surviving partners of a commercial partnership. See Executors of 


Patterson vs. Mendelsohn & Newman, 31 An. 152. But we do not un- 

derstand that this is a proceeding to settle the accounts of the liquida- 

tor of a partnership. It is an account of the administration of the 

individual estate of Jno. F. Altemus. The administrator has assumed 
24 
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and undertaken to settle extra-judicially the affairs of the partnership, 
and in his accounts as administrator he incidentally sets forth the 
manner in which it has been settled, and the mode by which the interest. 
of the deceased therein has been ascertained. There has been no legal 
administration of the partnership affairs. The administrator does not. _ 
seek the authority of the court in that regard. He says the partner- 
ship consisted of such assets and owed such debts, which have all been 
paid; that there remain certain partnership effects, of which deceased 
owned one fourth, with which he charges himself, as part of the indi- 
vidual estate of Altemus. We do not understand the law as making a 
special and separate liquidation of the commercial partnership indis- 
pensable. It is a privilege which the surviving partner may claim, but 
is not obliged to exercise. If he do not see fit to claim the privilege, 
the administrator of the estate of the deceased partner must of neces-- 
sity take charge and control of the decedent’s interest therein ; this 
would necessitate the administrator charging himself, in account, with 
the share of the deceased in the assets, and crediting himself with the 
debts paid, etc. 

Of course, prudence would require him to effect this settlement and 
separation of the deceased’s interest therein through the courts of ordi- 
nary jurisdiction. But if he chose to do so extra-judicially, he must be 
prepared to show affirmatively that what he has done is legal, and that 
the estate has suffered no loss thereby. The probate court certainly has 
jurisdiction to ascertain and determine whether the administrator has 
accounted for all the property of the estate, and has legally disbursed 
its funds. In the instant case Altemus owned one fourth undivided in 
certain effects. The court can compel the administrator to show what 
disposition he has made of them, and condemn him to pay therefor if 
he bas acted improperly therein. 

We think the court has jurisdiction. In conclusion, we are unable 
to see the relevancy at present of the question as to who are the heirs of 
Altemus. It will be time enough to raise that question when the ad- 
ministrator has settled his account, and the estate is to be turned over 
to, or partitioned among, the heirs. If the parties who sold to Roth 
& MeWilliams are not heirs, their purchase amounts to nothing, and 
cannot prevent the real heirs from taking the estate. 

It is therefore ordered and decreed that so much of the judgment 
appealed from as dismisses the opposition of Talbot, tutor ad hoc, is 
affirmed. That in all other respects the judgment is annulled and re- 
versed ; and it is ordered that this cause be remanded and re-instated: 
on the docket, and that the court a qua proceed to hear and determine 
the matter of the final account of the estate of Altemus, presented by 
Roth, administrator ; that the costs of appeal be paid by the succession.. 
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No. 7759. 


IN THE MATTER OF THE MoraGan R. R. Ann S. S. Co. Prayine For 
APPOINTMENT OF COMMISSIONERS. 


Perfect ownership consists of the use, the enjoyment and the disposal of the thing—the wsus, 
Fructus and abusus. 

Perfect ownership gives the unlimited right of disposal and enjoyment. Imperfect owner- 
ship gives this right only when it can be done without injuring the rights of others, that 
is, of those who may have real or other rights to exercise upon the same property. 

The usus, fructus and abusus are the three elements of perfect ownership and constitute 
the jura inre. The right of a lessee is not a veal right—a jus in re. It is a jus ad rem. 
The lease of real estate does not therefore operate a divestiture of any element of prop- 
erty, but it prevents or encumbers the exercise of the right of full ownership. The right 
of a lessee is substantive, and is independent of changes in the ownership of the thing. 
Hence the purchase or expropriation of the rights of the owner does not necessarily em- 
brace or operate upon the right of the lessee. That right, in order to be affected, must 
itself be the object of the purchase or expropriation. 

The purchase or expropriation of the rights of the owner simply gives subrogation therete— 
no more, no less—and are the measure of the rights of the purchaser or expropriator. 

If the right of lessee is worth no more than he has agreed to pay in futuro for it, the expro- 
priator of that right would pay him nothing, as it is worth nothing. But if the right of 
lease will bring a greater sum than it is to cost the lessee, the latter is entitled to be paid 
the amount of such excess, which amount cannot be charged upon the sum fixed for the 
rights of the owner, unless the owner has received the rent in advance, or unless the 
value of his right has been fixed by reference to the present actual value of the lease. 

The true test of the value of the rights of the less@e is found in the excess which it will now 
sell for over the amount he has agreed to pay for it. 

The improvements put by the lessee on the leased premises belong to him. The owner of the 
premises has the right of electing to take them or not. But the owner can not be com- 
pelled to take them. 


from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Leovy & Kruttschnitt, for the railroad, appellant: 


First—The whole theory of the company’s case is based upon the 
mathematical axiom that the parts cannot be greater than the 
whole; that the amount to be paid by the company is a fixed sum, 
is the value of the land, and does not vary whether the fee be a 
unit, or whether it be split up into a thousand estates ; and the only 
variables are the amounts to be paid to the owners of the different 
interests in the land. 

If we express our whole case in the form of an equation, we have: 


Value of lease + Value of remainder = Value of fee. 


In which equation the value of the fee is a fixed quantity, and the value 
of the lease and of the remainder are variables, Mills on Eminent 
Domain, 2 68, 73. 
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Second—In the above calculations we have rot touched upon the ques- 
tion of improvements, which are really included in the above 
figures, and which now demand our attention. Those improve- 
ments belong to the lessee. They are worth, according to the 
appraisers, $1200. What is to be their fate? 

Upon the termination of the lease, the lessee has the right to remove 
the improvements, unless the landlord elects to retain them at their 
fair value. C. C. 2726. By the expropriation proceedings the lease 
is terminated, and we must now fix the right of the parties. The 
value of the improvements is fixed at $1200. 


C. E. Schmidt, for Montagnet, appellant : 


First—It would be strange, indeed, if the lessee could be thus turned 
adrift at the instance of a private corporation, dispossessing him of 
the benefits of a valuable contract to serve to its own purposes of 
gain in the prosecution of works deemed advantageous to the 
public, and if he were to be compelled to submit without redress to 
such an impairment of the obligation of his contract, and to such 
an unceremonious divestiture of vested rights. 

If the law creating this operation gave it such a right, such law would 
evidently be unconstitutional. Constitution of 1868, article 110; 
Constitution of 1879, article 155. 


As said by Mr. Mills in his treatise on the Law of Eminent Domain, 2 
37, “the Legislature may not destroy or impair the rights secured 
to individuals by virtue of their contracts. Const. U.S. art. 1 210. 
The rights of individuals in and to property contained in their con- 
tracts of transfer are protected by the Constitution, but this does 
not interfere with the power of the State to condemn the property 
thus affected on giving due compensation. The property and the 
eontracts must yield to the demands of the sovereign. The con- 
tract is not thereby impaired, for full compensation is given. A 
State may not annul or modify a grant of land, or a lease, or a 
mortgage on it, but it may take the land for public use on making 
compensation.” 10 Md. 87; 6 Mass. 251. 

Second—Act 37, of 1877, being the charter of the Morgan Company, re- 
quires that all owners or persons interested in the real estate shall 
be notified of the proceedings in expropriation. Sec. 17, 2 5th, and 
sec. 19 of same act. 

Third—The power, under the act of 1879 (modifying section 20 of the 
original act of 1877), given to this court, to make such order as it 
may deem proper on a review of the proceedings had, and evidence 
adduced in the cause, would seem to be ample to authorize it to 

render such judgement as it may deem just and equitable, and to 
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put an end to acontroversy which the law contemplates should 
be brought to a speedy termination. 49 Mo. 557; 115 Mass. 15; 
Mills on Eminent Domain, 2 65; 66 Penn. 425 ; 26 Penn. 238. 


Fourth—The company purchased the reversion of the lessors, and 





then, in virtue of their grant of eminent domain, appropriated the 
lot to their own use. They thus extinguished the estate of the 
lessees, both their actual interest under the two-years term in the 
lease, and their possible interest under the covenant of renewal. 
They took all the lessees had in thatland. Ought they not pay for 
all?’ A renewal of the lease agreeably to the covenant was out of 
the question. Although the company had succeeded to the rights 
and powers of the landlords, yet they wanted the lot for a depot, 
and this was incompatible with a renewal of the lease for the pur- 
pose of the defendants. The direct injury to them, or in other 
words, the value of the thing taken away from them, was to be 
measured by the worth of the lot, at the stipulated rents, for the 
residue of the term of two years, and for the whole of the term of 
three years. No assessment of damages or compensation would 
have been just or adequate that did not embrace both these terms, 
for the true measure of the interest the lessees had in the land was 
‘the joint value of the two terms. 32 Wisconsin, 569; Mills, 2 246 ; 
26 Vermont, 345. 


W. E. Murphy for appellees: 


First—‘“ The valuation made by the assessor for purposes of taxation is 


not admissible in evidence, the determination of value having been 
made for a different purpose.” Brown vs. Providence Railroad, 5 
Gray, 35. “Nor is the return made by the owner conclusive upon 
him.” Virginia Railroad vs. Henry, 8 Nev. 165; Mills on Eminent 
Domain, 2 172. 


Second—We find no guide on this subject in our own jurisprudence ; the 


constitution of 1879 provides that “private property shall not be 
taken nor damaged for public purposes, without just and adequate 
compensation being first paid.” Art. 156. And yet it is the damage 
they themselves have caused that they invoke for the purpose of 
reducing the value of property from $10,000 to $3000, or $3600. 


Mills on Eminent Domain, 2 168, says, “the owner is entitled not simply 





to such sum as the property would bring at forced sale or under 
peculiar circumstances, but to such sum as the property is worth in 
the market, that is, to persons generally, if those desiring to pur- 
chase were found who were willing to pay its just and full value. 
Ordinarily, sales of property similar to that proposed to be con- 
demned are not admissible in evidence, for the reason that the jury 
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cannot determine what motives of necessity may have dictated the 
prices obtained.” 2170. 

Third—“ In such a case the finding of the jury of rine, ought to 
be conclusive, unless, perhaps, where the misbehavior of the jury 
may be inferred from the- inadequacy or exorbitancy of the dam- 


ages awarded.” Carrollton Railroad Company vs. Avart, 11 La. 
192; Mills on Eminent Domain, 2 245, 246 ; .26 Vt. 345. 




































The opinion of the court was delivered by 
Spencer, J. This is a proceeding under the charter of said com- 
pany and acts amendatory thereof, to expropriate a certain lot of ground 
in New Orleans for the use of said company. 

The lot in question is owned by J. B. Trescazes and others. It is 
under lease to the firm of H. J. Montagnet for a term of three years, 
with privilege of renewal for three years more, at a rental of sixty dol- 
lars per month. The lessees keep thereon a coal-yard, and have con- 
structed upon it certain buildings for their own use and convenience. 

Commissioners were appointed, and after hearing the various par- 
ties in interest, made their report, awarding compensation as follows : 


First—To the owners of the lot, its value................... $8000 00 
’ Second—To the owners of the lot, the right of accretion, which 
ah clita bho cdi niduneiasuecearubibesesexes 500 00 
: * + Third—To the lessees, the value of their improvements...... 1200 00 


Fourth—To the lessees, the value of their lease 


eee ewe eee eens 








TOGEE BO WO PONE BY COTRPERT. .0.00 ccc ccvccscccccccccvces $13,720 00 


The report of the commissioners was opposed in the court a qua, 
which, on hearing, confirmed it as to the first and third items and re- 
jected the second and fourth. 

The company and the lessees appeal. The owners pray for the 
affirmance of the decree below. 

We think the evidence abundantly establishes that the rights of the 
owners in and to said lot are worth $8000. We deem it unnecessary to 
recapitulate it. The company must therefore pay, for the rights held by 
these owners and thus expropriated, the sum of $8000. 

Perfect ownership consists of the use, the enjoyment, and the dis- 
posal of the thing—the wsus, fructus, and abusus. 

The Code, article 490, says: ‘Ownership is perfect when it is per- 
petual, and when the thing which is the subject of it is wnencumbered 
with any charges toward any other person than the owner.” It is im- 
perfect * * * “if the thing which is the subject of it being an im- 
movable is charged with any real right toward a third person, as an 
usufruct, use, or service.” 


fo 

































fo 















NEW ORLEANS, MARCH, 1880. 375 


In.the Matter of the Morgan R. R. and S. 8. Co. Praying for Appointment of Commissioners.. 








Perfect ownership gives the unlimited right of disposal and enjoy- 
ment. C.C. 491. 

Imperfect ownership gives these rights only “ when it can be done 
without injuring the rights of others, that is, of those who may have 
real or other rights to exercise upon the same property.” C. C. 492. 

The rights of use, enjoyment, and disposal are said to be the three 
elements of property in things. They constitute the jura in re. The 
right of a lessee is not a real right,i.e.a jusinre. In other words, 
the lessee does not hold one of the elements of property in the thing. 
His right is a jus ad rem, a right upon the thing. While therefore, tech- 
nically, the lease of real estate does not operate a divestiture of any 
elements of property, it does by the express terms of article 492 C. C. 
prevent or encumber the exercise of the right of perfect ownership. 
That article says that not only real rights but “ other rights,” vested in 
third persons, limit the exercise of full ownership. The right of a lessee 
‘is substantive, and is independent of changes in the ownership of the 
thing. C. C. 2733. The purchase or expropriation of the rights of the 
owner does not therefore necessarily embrace or operate upon the right 
of the lessee. That right in order to be affected must be itself the ob- 
ject of purchase or expropriation. If the rights of the owner are alone 
the objects of the purchase or expropriation, the right of lease is un- 
affected and continues. The purchaser gets only the thing encumbered 
by the lease. That is all he can get, for that is all the owner has. In 
other words, the purchase or expropriation of the owner’s rights gives 
simple subrogation thereto, no more, no less. This of course gives the 
right to take any sums, falling due, in futuro, for rents of the thing. 

We find therefore that the rights of the owner, expropriated by the 
company, constitute the measure of its rights against the lessee. What 
are those rights? They are: 

First—The full ownership of the thing encumbered by a lease. 

Second—The monthly rents, at sixty dollars per month, during the 
tterm of the lease. 

But the company has also demanded the expropriation of this right 

of the lessee—this encumbrance upon the full ownership. If that right 
‘is worth no more than the lessee has agreed to pay for it, then, as the 
price, or rent in futuro, is yet to be paid, and as the company, holding 
the owner’s rights, is the payee thereof, the ccmpany would owe the 
lessee nothing. But if this right is worth more than the sum so agreed 
to be paid for it, the lessee is certainly entitled to be paid the amount of 
this excess. He must have the value of the right which is taken away 
from him. 

But it is said that the company having paid the owners the value of ' 
the property in full ownership, the amount to be allowed the lessee 
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must be taken out of the sum awarded to the owners. This would be 
just in the case when the owners had received in advance the rents, and 
where the right of lease was worth no more than the sums paid for it. 
But where the value of the property has been fixed, as in this case, by 
reference to the rent stipulated, and not by reference to the actual 
present value of the lease, and where the company becomes subrogee 
of the owner of the stipulated rents, it would be exceedingly inequitable 
to charge the owner with this difference between the stipulated rent and 
actual value of the lease. Such a process might result in giving the 
owner absolutely nothing where he had granted a lease at a small price, 
and when from unforeseen and temporary causes the leasehold had ac- 
quired an extraordinary and unexpected value. In this case all the 
experts, the commissioners, and the court evidently fixed and predicated 
the value of the lot by reference to the rental stipulated in the contract 
of lease. If the price of the fee is to be charged with and diminished 
by the difference between the stipulated rents and the actual present 
value of the leasehold, then the price of the fee should have been 
calculated oh a rental equal to such actual present value—a process which 
would have largely increased the amount to be paid the owners of the 
fee. 

We understand that the $8000 awarded to the owners is compensa- 
tion for what the company takes and acquires from them. We have 
seen that this consisted of, first, the ownership in fee, encumbered by a 
lease, and, second, the rent stipulated in that lease. What the owners. 
have not cannot be taken from them. They are to be paid only for what 
‘was taken from them, and are to be charged only with what they have 
received. The right of the lessee did not belong to the owners of the 
fee. It was a substantive right vested in him, and its acquisition by the 
company is derived from and through him. He is to be paid its value,. 
i. e. the excess of what it will bring over what he has agreed to pay for 
it, and that excess cannot, in this case, be justly charged upon the 
amount awarded the owners. 

The only true test of this excess of the value of the lease over the- 
stipulated rental or price thereof, is to ascertain what sum the right of 
lease, or leasehold, will bring over and above the rent stipulated to be 
paid. In the case before us the rental is sixty dollars per month. If 
the right of lease would sell for seventy-five dollars per month of its 
term, then the excess of its value over its price is fifteen dollars per 
month. 

The right of expropriation being a legal one, its exercise does not 
give rise to any other than actual damages ; consequently, damages are- 
not to be considered. The law fixes these actual damages where the 
whole of a thing or right is taken at the fair value of that thing or 























































NEW ORLEANS, MARCH, 1880. 387T 





In the Matter of the Morgan R. R. and S. S. Co. Praying for Appointment of Commissioners. 





right. The fact that the owner or lessee might build a store, or a fac- 
tory, or warehouse on the lot, and derive large profits from that business, 
would not make those contemplated profits a proper element in fixing 
its present value. So the fact that the lessees, by keeping a coal-yard 
on the lot, and having free access to the wharf (which they have not, by 
reason of the privileges accorded to this company by the city), might 
realize large profits from that business, would not justify us in taking 
the amount of these prospective and problematical profits as the value: 
of the lease. 





The true question is, what advance could the lessees get for the 
lease over the price or rent they are to pay? In other words, if the 
lease was put on the market for sale, what sum in excess of sixty dol- 
lars per month could be obtained for it, the improvements put thereon 
by the present lessees being excluded from the calculation? These im- 
provements belong to the lessees, the lessor or owner having the right 
of electing to keep them at an estimation. The owner and not the 
lessee has this right of election, and he cannot be compelled to take 
them, it being by law a matter of option on his part. The commis- 
sioners and the court erred, therefore, in charging unconditionally these 
improvements as part of the amount to be paid by the company. C. C. 
2726, 508. 


We think the evidence shows that the right of lease is worth more 
than sixty dollars per month. We are satisfied, however, that some of 
the witnesses exaggerate it when they fix itas high as $120 per month. . 
They make too many conditions to that estimate, some of which have: 
already been rendered legally impossible by the action of the city in. 
granting the use of the wharf to the company, and in removing the: 
Third District ferry-landing. 


We think that the interests of all parties will be subserved by a. 
final determination of this controversy. The lessees formerly paid 
seventy-five dollars per month, but induced the owners, under the 
present lease, to reduce the rental to sixty dollars. We see nothing in 
the present condition of affairs, as disclosed in the record, to justify the: 
belief that the right of lease would sell at a greater price than seventy- 
five dollars per month, which would be fifteen dollars per month advance - 
over the sum to be paid. We think, therefore, that an allowance to the 
lessees of fifteen dollars per month for the unexpired term of the lease 
will do justice. 


It is therefore ordered, adjudged, and decreed that the judgment 
appealed from is amended as follows: 

First. By fixing the amount to be paid the lessees for value of 
their lease at fifteen dollars per month from the date of the company 
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taking possession to the expiration of the term for which said lease 
may continue. 

Second. By fixing the value of the improvements put by lessees on 
the lot at twelve hundred dollars ; by giving the company the right to elect 
whether it will take said improvements at that price, said election 
to be made in writing within thirty days from the date this decree is 
filed in the court a qua; said improvements to be removed by the 
lessee, if the company elect not to keep them; that as thus amended 
said judgment is affirmed. The costs to be paid by the company. 

Rehearing refused. 








No. 7774. 
SaraH LoseeE, TuTrix, vs. JoHN ORSBORNE, EXEcuUToR. 


The filing, by an executor, of a list of the debts of a succession, cannot be the basis of a final 
or conclusive judgment; and the homologation of snch list is not sucha judgment as can 
be revived. 


PPEAL from the Parish Court of Rapides. Thornton, J. 


No brief filed for plaintiff and appellee. 


R. J. Bowman for defendant and appellant : 


First—Because no such thing as a mere list of debts is recognized in 
law as a basis upon which a judgment can be rendered, nor can the ° 
creditor or heirs be cited to sanction or oppose such a proceeding by 
notice through the public prints, and said pretended homologation 
as to them is an absolute nullity. 30 An. 702; 8 R. 121; 2 An. 895 ; 
12 An, 268; 30 An. 692, 363. 

Second—That the homologation of an account is res judicata only so 
far as the funds on hand and proposed to be distributed, is too well 
settled to be controverted. 9 An. 85; 12 An. 96; 13 An. 286; 10R. 
118; 1 An. 92. 

There being no funds on hand to distribute, this tableau of debts could 
not be the basis of a judgment of res adjudicata. 

“‘Third—Those who are not creditors of a succession cannot oppose the 
tableau of the administrator. 21 An. 561. 





The opinion of the court was delivered by 
Marr, J. Mrs. Eliza Huie, late of the parish of Rapides, was execu- 
trix of the last will of her husband, Josiah Huie. In December, 1866, she 
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gave a power of attorney to H. 8. Losee, to represent her in all business 
of the estate; and, in 1867, she removed to Texas, whence she did not 
return, and where she died, 

In September, 1868, Losee, as attorney, filed what he styled a 
“tableau of the debts of succession of Josiah Huie, deceased ; together 
with a petition praying that this tableau be advertised according to 
law, after which, and the legal delays, that said tableau be duly ap- 
proved and homologated, and for all further orders necessary, and for 
general and equitable relief.” 

This tableau was simply a list of debts, one being for the attor- 
ney’s fees of Losee, $3000. Opposition was filed by creditors of Mrs. 
Huie, individually, which was dismissed by the court: “ and there being 
no further opposition * * * itis hereby ordered, adjudged, 
and decreed that the tableau of debts presented by said executrix, Eliza 
Huie, be and the same is hereby approved and homologated, and that 
the funds of said succession be distributed in accordance therewith.” 
Signed 16th June, 1869. 

This suit is brought by the widow in community, and natural tutrix 
of the minor children of Losee, to have this judgment revived. Ors- 
‘borne, dative executor of the will of Huie, was cited; and he answered 
that the judgment of homologation was a nullity; that the statement 
of debts did not pretend to distribute any funds, or that there were any 
on hand to be distributed ; and, finally, that the said tableau was not 
filed by the executrix, but by her agent Losee; “and was, virtually, an 
attempt of an agent to confess judgment in favor of himself as plain- 
tiff.” 

The parish judge revived the judgment, “to have the same force 
and effect from this date as when rendered;” and the executor ap- 
pealed. 

The filing of a‘list of debts might interrupt prescription ; but the 
homologation of it is not a judgment in favor of any creditor ; and it 
cannot be revived. A judgment homologating an account, or a tableau 
oi distribution, is conclusive with respect only to the fund to be distrib- 
uted ; but the mere list or statement of debts cannot be the basis of a 
final or conclusive judgment. 

The judgment appealed from is, therefore, avoided and reversed ; 
and it is now ordered, adjudged, and decreed that plaintiff's petition and 
writ be dismissed, with costs in both courts. 
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No. 7747. 
ADELE PEepEsciavx, WIFE or P. Lanpry, vs. MarGaRet C, LEeGaArs. 


In April, 1869, there was no law of this State which declared the vendor's lien on real estate 
forfeited and lost if not recorded on the day of the contract. 

The court feels obliged to accept the conclusions of counsel when they agree, as to matters ot 
fact; but not so as to the law. That we take from the Code or Statute, and not from the 
counsel. 

If a privilege exists it primes all mortgages. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Poché, Judge ad hoc. 





Edward N. Pugh for plaintiff and appellant : 

First— We propose now to discuss the legal results guoad the ownership: 
of this note flowing from Mrs. Landry, intrusting the husband with 
the administration of this note and the obtaining judgment on the 
same, This question was thoroughly ventilated in the leading case 
of Succession of Gilmore, 12 A. 562, where the doctrine is laid down 
“ that where the wife’s paraphernal property was sold and negotiable 
notes taken payable to the husband, and on which the husband 
sued the makers and obtained judgment, the legal ownership of 
the judgment was in the husband ; that the original notes were 
merged in and novated by the judgment, and that the judgment 
might be compensated by any debts equally liquidated due by the 
husband to the judgment debtor.” C. C. 2362; 12 R. 525; 19 L. 
440; 13 A. 537; 25 A. 288; 6A. 110; 19 A. 457; 28 A. 164. 

Second—We assert that if the husband Lecomes the owner of the prop- 
erty of the wife (8 A. 288), he necessarily owes her the value of 
that property, which is secured by mortgage. In conclusion, on 
this branch of the case, we say that Landry, in 1861, by novating 
the claim and re-loaning the money, assumed the‘ownership of the 
note, the paraphernal property of the wife, and became bound to 
her for $7000. If the court should hold that that act did not consti- 
tute a conversion, then we assert that the suit in 1865, on the new 
note, made Landry the owner of the judgment, and was a disposal 
of the same for his individual interest in the meaning of art. 2390 
C.C.; 4N. 8. 408; 6 A. 592; 2 A. 824; 18 L. 431; 20 A. 208; 21 A, 
54; 18 A. 472; 2 A. 891; 16 A. 145. 

Third—We understand that where the husband allows the wife to obtain 
judgment against him without proof, that then it is a consent decree ; 
but where the wife proves up her claim, the fact that the husband 
has not in some incidental matter insisted upon all the formalities of 
law, that this by no means has the effect of making the judgment a 
consent decree. 28 A, 547 ; 27 A. 687 ; 23 A. 279. 
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Fourth—On the question of erasure of mortgage without the consent 


or making the mortgagee a party, we refer your Honors to 20 A. 
425; Herton vs. Cotton, 28 A. 334; 29 A.550; Hin. IV. (b. 2), No. 7. 


But grant for argument’s sake that the judgment of separation in 1860 


has lapsed for want of execution, would not the registry of this 
judgment in the book of mortgages of the parish of Ascension on 
the 29th of April, 1869, (where the property is situated) under the 
provisions of Act No. 95 of 1869, suffice to preserve the wife’s 
mortgage? 8 A. 478; 29 A. 846; 10 A.550; 30 A. 266; 31 A. 674. 


Fifth—We repeat that article 123 and ucts of 1869 were framed and 


made for the express purpose of doing away with tacit and latent 
mortgages ; that publicity of these claims was made a pre-requisite 
under the new order of things to their having effect against third 
persons. Art. 123 recognized the existence of tacit mortgages, and 
did not prohibit them in the future. It designated how their exist- 
ence to affect third persons should be made to appear. 28 A. 365. 
If prior to the year 1869 plaintiff's judgment had been of record, 
there would have been no necessity of recording it again under the 
act of 1869, 23 A. 689, 363 ; 27 A. 406 ; 25 A. 613. 


The object of registry is notice, and it certainly cannot be said that 


plaintiff's judgment, which was very full, did not convey to the 
practice all that the law required. 5 A, 225; 6 A. 242; 10 A. 502; 
25 A. 643. 


In 24 A. 190, as to the recording of inventory to preserve minor’s mort- 


gage under Act No. 95 of 1869. 


Sixth—aA privilege primes all mortgages. 31 A. 518 ; C. C. 3186, 3187, 3371. 
Seventh—Question as to existence of vendor’s privilege, the court says : 


“In order to preserve his privilege, the law requires the vendor of 
an immovable or slave to cause the act to be duly recorded. His 
privilege is valid against third persons from the date of the act, 
when such act has been duly recorded within six days from the 
date, ete. C. C. 3238-3240. But where the act has not been recorded 
within the time thus prescribed, article 5241 C. C. declares it shall 
have no effect as a privilege, that is to say, it shall confer no prefer- 
ence on the creditor who holds it over creditors who have acquired 
a mortgage in the meantime, which they have recorded before it ; 
it shall, however, still avail as a mortgage, and be good against 
third persons from the time of its being recorded. In the case at 
bar, it is clear that the act of sale, in consequence of its non-registry 
within the time required by law, can only take effect in favor of the 
appellant from the date of its inscription, 6th of October, 1841.” 18 
A. 143; 20 A. 225, 80; 27 A. 407; 29 A. 416; 27 A. 246; 23 A, 286; 
24 A. 610; 25 A. 232; 28 A. 80, 305, 536; 30 A. 833. 
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R. N. Sims for defendant and appellee : 


First— Admitting, for the sake of argument, that the appellant did have 


a valid judgment against her husband on the 5th of August, 1871, 
we maintain at the threshold of this discussion that the mortgage 
resulting from the inscription of that judgment on the 29th of De- 
cember, 1869, was wiped out and extinguished by the sheriff’s sale 
to Dr. Legaré. 


Second—The mortgage granted by Landry on the 3d of April, 1869,. 


could not be enforced in part, but was made executory by the fiat 
of the judge to the order of seizure and sale, as to all the stipula- 
tions in the act which it was given to secure, particularly that clause 
relating to his assumption of the antecedent mortgage debt due to 
the Consolidated Association. The assumption by Landry of that 
ranking mortgage on the Souvenir plantation was as much a part 
of the consideration of the sale to him as the notes given by him to 
represent the balance of the purchase price. Pepperktal vs. Dunlap, 
16 La. 170; Adams et al. vs. Lear et al. 3 An, 124. 


Third—tThe failure to record the act of sale on the day on which it was- 


passed in the mortgage-book of the recorder’s office could in no 
manner affect the mortgage rights of the Consolidated Association:; 
that mortgage, as we have seen, was given by Valery Landry in 
1838. 


Fourth—The judgment of separation is a nullity. It was rendered by 


consent. Plaintiff's husband accepted service of her petition, and’ 
waived delays ; and he allowed her to have a judgment entered up 
against him for interest during thirteen years prior to any demand 
for the restitution of her paraphernal property. No effort was ever 


‘made to execute the judgment. No execution ever issued, and not 


a single act appears to have been done showing any intention to 
execute it. There was an utter absence of every legal requisite to. 
show a bona fide non-interrupted suit to obtain judgment. 


Fifth—The only reason assigned for not having executed the judgment 


was that plaintiffs husband had no property subject to seizure. 
Nothing prevented plaintiff from carrying on a bona fide suit to 
obtain payment. She failed to comply with a positive injunction of 
the law. The nullity related back to the rendition of the judgment, 
and there was no dissolution of the community. C. C. 2428; 1 An. 
308 ; 7 R. 73; 4 A.513; 11 A. 696; 12 A. 193; 27 A. 401. 


Sixth—The judgment being a nullity, the community was never dis- 


solved, and the appellant cannot maintain her hypothecary action.. 
She is, and was, in 1869 and 1871, 4 partner in community with her 
husband, liable for one half of the community debts. The prop- 
erty against which she seeks to enforce her alleged mortgage was. 
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sold by the sheriff in 1871, to pay a community debt. Plaintiff 
has never renounced the community. The wife stands in the posi- 
tion of a third person only after she has renounced the community. 
McDonough vs. Tregre et al. 7 N.S. 70; Succession of Déjean, 5 
An. 594. 

Seventh—Plaintiff’s pretended tacit mortgage was never properly 
recorded. 

Eighth—A voluntary separation of property is null as to all parties. C.. 
C, 2427; 7 N.S. 48; 11 L. 533; 11 A. 696. 

Ninth—C. C. 2428 ; Hennen, p. 901, No. 2. 

Tenth—Plaintiff has not shown she ever had a valid claim against her 
husband. 29 A. 215; C. C. 2399, 2402. 

Eleventh-—The husband is not responsible for failing to collect funds or 
assets belonging to his wife during his administration of her affairs ; 
she can at any time resume the administration and protect herself. 
C. C. 2591; 15 An. 597; 20 An. 301; 10 A. 260; 12 A. 565. 

Twelfth—The wife’s proof of her demand against her husband must be 
strict, particularly where creditors are to be affected. 11 L. 559; C. 
C. 2367. 

Thirteenth—The lien and privilege of the vendor were preserved by the 
recording of the act of sale simultaneously in the books of convey- 
ance and mortgage. 27 A. 461, 237; 20 A. 80; C. C. 2266; 14 A. 
345; 5 A. 197; 6 A. 771. 





The opinion of the court was delivered by 

Spencer, J. On the 23d May, 1868, plaintiff obtained a judgment 
against her husband for $9050, with legal mortgage, etc., also dissolving 
the community, and restoring to her the administration of her separate 
estate. This judgment was advertised, but no execution was ever issued’ 
thereon, or other steps taken to satisfy it. 

On 3d April, 1869, her husband, Landry, bought from Mrs. Walker, 
by public act passed in New Orleans, a sugar plantation situated in As- 
cension parish, for $40,000, of which $10,248 36 was paid in cash, and for 
the balance the vendee assumed a pre-existing mortgage on the prop- 
erty, and gave notes atone and two years. The vendor reserved special’ 
mortgage and vendor’s lien on the property to secure the credit part of 
the price. This act of sale and mortgage was recorded simultaneously 
in the conveyance and mortgage books of Ascension, on the 14th April). 
1869. ; ' 

Landry having failed to pay the price, the vendor’s mortgage and 
privilege were foreclosed by Dr. J. C. Legaré, the holder of the notes, 
and the property was adjudicated to him in August, 1871, at less than 
the debt due. In August, 1876, Dr. Legaré sold the plantation to the 
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defendant. About a year later (in 1877), the plaintiff commenced the 
present suit, which is an hypothecary action to subject said plantation 
‘to her legal mortgage. 

The plaintiff’s theory is, that the law in force in April, 1869, required, 
‘din order to preserve the vendor’s lien, that the act of sale and mortgage 
should be recorded in the mortgage office “on the day of the passage of 
the act.” And strangely enough, counsel for defendant has discussed this 
case at great length, upon that hypothesis. 

When counsel agree as to what the facts of a case are, we feel 
obliged to accept their conclusions ; but not so as to the law. We take 
‘the law from the Code, and not from the counsel. The Revised Civil 
Code of 1870 was adopted only on the 14th March of that year. The 
provisions of that Code, therefore, are inapplicable to this case, and we 
must look elsewhere for the law governing it. 

Art. 3240 of the Code of 1825 provides that the vendor’s privilege 
on immovables is “ valid against third persons from the date of the act, if 
‘it has been duly recorded, that is to say, within six days of the date, if 
the act has been passed in the place where the registry of mortgages is 
‘kept, or adding one day more for every two leagues from the place where 
the act was passed to that where the register’s office is kept.” 

This article was amended and re-enacted in 1868 (see Act No. 126, 
approved September 29th), so as to read as follows: “ The privileges 
‘enumerated in the two preceding articles ” (i. e. those of the vendor and 
of architects, etc.,) “are valid against third persons from the date of the 
recording the act or evidence of indebtedness, as provided in the foregoing 
-articles.” The “foregoing articles” referred to simply require these 
privileges to be recorded in the mortgage registry of the parish where 
the property is situated. They fix no time within which the recording is 
to be done, under pain of forfeiture of privilege, as did the original 
art. 3240, and as did art. 3274 of the Code of 1870, which has been 
amended by act of 1877. 

There was not therefore in existence on the 3d April, 1869, any law 
‘fixing a delay within which registry must be made in order to preserve 
the existence of the vendor’s lien. On the contrary, the act of 1868, 
above quoted, provided that that privilege should be valid against third 
persons from the day it was recorded. There was no law forfeiting 
the privilege. There was no law which authorized a court to say that 
where an act was passed on the third and recorded on the fourteenth, 
the privilege was not preserved. The plaintiff's claim is by no means 
an equitable one, in that it is an effort to appropriate to herself 
property which her husband bought and never paid for; and that to 
‘the prejudice of the vendor, who had not only a legal but moral right 
of revendication for this failure to pay. We are not disposed in 
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the interest of such a demand to extend forfeitures of just rights by 


‘implication. Nothing short of a positive enactment would justify our 


holding plaintiff’s claims to be superior to those of the vendor. 

We have said that as between a mortgage and a privilege the ques- 
tion of priority of registry could not arise ; that if the privilege existed 
at all it of necessity primes all mortgages as being higher in its nature. 
Jacob vs. Preston, 31 An. 518. 

The vendor’s privilege in the case before us did exist and was pre- 
served by the registry on the 14th April. No law declared its forfeiture 
for failure to register on the 3d April, 1869. 

If we applied the rule of the original article 3240 of the Code of 
1825, the registry on 14th April was seasonable, for it is more than ten 
jeagues from New Orleans, where the act was passed, to the parish seat 
of Ascension, where the property was situated. 

We hold, therefore, that the vendor’s lien was in full force in 1871, 
and that the sale thereunder passed the property to the purchaser free 
of plaintiff's alleged mortgage. 

This view dispenses us from considering the many intricate ques- 
‘tions raised and discussed by counsel. 

The judgment appealed from is affirmed with costs. 

Rehearing refused. 





No. 7806. 


In THE MATTER OF THE ESTATE OF FRANCES PARKE LEWIS. 


A will which devises the whole of the testator’s property to one of her children, and the sons 
of that child, contains no substitution. ‘ 

The will of a non-resident which, without legal cause, deprives her children, or grandchildren 
of their legitime, must, as to the immovable property of the testator situated in Louisi- 
ana, be reduced to the disposable quantum. But as to the movable property of the 
testator in Louisiana, its disposition by will must be governed by the law of the State 
where the will was made, and where the testator resided. 

Where the testatrix leaving maior and minor heirs, and who at the time of her death resided 
in Mississippi, owned property in Louisiana and the executor appointed in her will re- 
fuses to act, and a contest arises for the administration of the property situated in this 
State between an administrator appointed by the court of Louisiana with the approval of 
the testator’s husband and son, and one apppointed by the court of Mississippi, the ad- 
ministration will be given to the one appointed by the court of this State. 


| from the Parish Court of Iberville. Cole, J. 


Geo. Wailes and Barrow & Pope for appellant : 
First—A will executed in another State devising property situated in 
Louisiana must as to that property, whether movable or immovable, 
25 
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be reduced to the disposable portion. C. C. 1493, 1502, 1504; R.S. of 
1870, sec. 3677 ; C. C. 1220; 17 A. 15; 23 A, 22. 

Second—The powers of administrators appointed in different States ex- 
tend only to the limits of the sovereigns creating them, and that 
neither allows the other to intermeddle with any assets within their 
respective jurisdictions. 17 An. 16; Burbank vs. Payne & Co., 19 
An. 42; 8 La, 508; 2.N.S. 20. 

The article C. C. above quoted says: “ The judge before whom such 

; succession shall be opened, shall proceed to appoint or confirm the 

A of % officer to administer it under the name and in the manner pointed 

; out by the existing laws.” 

Art. 1121 (1114) C. C. fixes the order of preference to be observed in 

making appointments. 

A dative executor is a private officer. C. C. 2817 (2788). 

Third—One who claims the administration of a succession must make 
due publication of his application. C. C. 1114, 1116; C. P. 966, 167 ; 
13 A. 582 ; 18 L. 402. 

Fourth—Andrew H. Gay, who holds a power of attorney from Lawrence 
L. Butler, a beneficiary heir, which authorizes him to represent said 
heir, has a preference over Henderson, a non-resident, and a 
stranger to the succession. 21 A.614;C. C.1121; 3 A. 261; 23 A. 22. 


Dani. Turnbull and Sam. Matthews for appellee: 


First—Mrs. Butler’s will was duly and properly probated, and in form is 
valid under the laws of Mississippi which govern its conception. 
(See transcript of probate proceedings before the Chancery Court 
of Harrison county. R. pp. 11 to 24, also sections 974, 995, 1785, and 
2388, Revised Code of Mississippi. R. pp. 40 to 43). 

As Mrs. Butler was a resident of, and domiciled in the State of Missis- 
sippi, and as movable property has no situs, but is governed by the 
law of the domicile, any disposition of property of that kind, valid 
under the laws of Mississippi, is valid every where. See Rev. C. C. 
art. 10 [10] ; 8 Rob. p. 414; 9 Rob. p. 438; 12 Rob. p. 334; and 15 
An. p. 155. 

The disposition of immovable property situated here is not null, but 
simply reducible. See Rev. C. C. art. 1502 (1489) ; 12 Rob. pp. 552 to 
558 ; 1 An. 142. 

Arguments made and authorities cited by counsel for appellants under 
this head are irrelevant, since the movable property belonging to 
this estate is not situated in the Etate of Louisiana. 15 An, p. 154. 

The claim that the will contains a prohibited substitution, and is void 
for ambiguity, we do not think it necessary to discuss, but will let 

the will plead its own cause. 
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Second—That an administrator who has been appointed by the court of 
the State where the will was made and the testator lived, and where 
most of her estate was situated, is entitled to the administration of 
the property of the succession as situated in this State. 15 A. 244; 
C. C. 1596 ; 6 L. 688; 8 N.S. 232; 8 L. 86; 30 A. 887. 


The opinion of the court was delivered by 

DeBianc, J. Mrs. Frances Parke Lewis, the wife of E. G. W. Butler, 
died in the State of Mississippi, leaving as her legal heirs two of her 
own children—Lawrence L. and Cora, and the issue of the marriage of 
a deceased daughter with George Williamson. 

In her last will, which was twice probated, here and in Mississippi, 
she declared—and this stands uncontradicted—that she was a citizen 
and resident of the last mentioned State, named—as her universal 
legatees—her daughter Cora, the widow of W. B. Turnbull and the sons 
of said widow, and designated—as the executor of her will—Charles M. 
Conrad, of New Orleans, who declined to qualify in that capacity. 

In 1876, on the 4th of September—a little over a year after the death 
of Mrs. Butler—Andrew H. Gay qualified as the administrator of her 
succession. He was appointed as such by the parish court of Iberville. 
On the 13th of said month, nine days after he had thus qualified, the 
administration of said succession, with the will annexed, was granted to 
Elliot Henderson, by one of the chancellors of the State of Mississippi. 


On the 30th of April, 1877, Henderson presented a petition to the 
parish court of Iberville, in which he asks to be recognized as the execu- 
tor of the last will of Frances Parke Butler, and that Gay’s appoint- 
ment as the administrator of her succession be revoked. 

In Gay’s answer, and in two interventions filed, one by the husband, 
the other by the son of the deceased, they contend : 

1. That Mrs. Butler’s will contains a substitution reprobated by 
our laws, and—if not—that the legacy made by her should be reduced 
to the disposable quantum. 

2. That her will has not been probated by any court of this State, 
and is so vague as tu render its execution an impossibility. 

3. That the appointment, by a foreign court, of an administrator 
with the will annexed, does not—of itself—authorize him to interfere 
with an administration previously conferred by a court of this State, 
nor entitle him—by preference—to the appointment of dative testa- 
mentary executor. 

4, That—if Gay’s appointment as administrator should be re- 
voked—one of the intervenors, the husband, as partner in community 
of the deceased, claims to be appointed as dative executor of her will. 
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In April last, we remanded this cause to the lower court, to try and 
determine two issues : 

1. The validity or invalidity of the will, whether in whole or in 
part. , 

2. Who is entitled to be appointed as the executor thereof. 

- 

Mrs. Butler’s will contains no substitution. She gave to her daughter 
Cora and the sons of the latter, the whole of the property of which she 
would die possessed, and then explained the causes which have induced 
her to thus favor only one of her several descendants. Those causes are 
not such as would justify any disposition intended to deprive her 
children or grandchildren of their légitime. This is not denied by their 
adversaries, and—therefore—as to the property situated in Louisiana 
and belonging to the succession of Mrs. Butler, the donation already 
referred to must be reduced to the disposable quantum. 

There can be no doubt, as held by our predecessors, that—when a 
person dies, leaving property in two or more States, his property in each 
State, is—for the purpose of its administration—considered as a 
separate succession ; but can we—from that fact—deduce, as a neces- 
sary consequence, that—of whatever it may be composed, that separate 
succession cannot be—to any extent—disposed of, by testament, otherwise 
than according to our laws ? 

The second paragraph of article 10 of the Civil Code provides “ that 
the effect of acts passed in one country to have effect in another, is regu- 
lated by the laws of the country where such acts are to have effect,” 
and the third paragraph “that the exception made in the second does 
not hold, when a citizen of another State of the Union, or a citizen or 
subject of a foreign state or country disposes by will or testament, or 
any other act causa mortis made out of this State, of his movable 
property situated in this State, if at the time of making said will or 
testament, or any other act causa mortis, and at the time of his death, 
he resides and is domiciliated out of the State.” 

Mrs. Butler died, and—at the time of her death—had her residence 
and domicile in the State of Mississippi, and there—by testament—dis- 
posed of the whole of her property, movable and immovable, and it is 
clear that, under the legislative provision which we have quoted, the 
effect of her testament—as regards her movable property—must be 
regulated by the laws of Mississippi, and—as regards the balance of 
said property—this is conceded—by the laws of this State. 

C. C. 491—(483). 

In Succession of Senac, this court held that fhe only exception to 
the rule laid down in article 483 of our Code, “that persons who reside 
out of the State cannot dispose of property they possess here, in a man-— 
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ner different from that prescribed by our laws,” is to be found in the 
10th article of said Code, and that it is only under the conditions speci- 
fied in that article, that foreign laws are permitted to operate in the dis- 
position of property in this State. 

2 R. 258. 

As regards her movable property, the effect of Mrs. Butler’s 
donation is to be regulated by the laws of Mississippi; and—to deter- 
mine the reduction to which said donation is liable under the laws of 
Louisiana, an aggregate must be formed of exclusively the property 
and things, or of the proceeds of the sale of the property and things 
which she owned in this State at the time of her death, and which—at 
that date and under our laws—were immovable by either their nature, 
destination, or the object to which they were applied ; and—this aggre- 
gate formed—by deducting therefrom the portion reserved to the forced 
heirs of the deceased. 

C. C. 1493, (1480). 

II. 

Henderson and Gay ask, the first to be recognized in a capacity 
which—as yet—has not been conferred upon him, and it is that of dative 
testamentary executor—and the other, to be continued as administrator 
of a succession, which—as to the minor Williamson—is, by operation of 
law, accepted with benefit of inventory. Gay’s demand is urged by the 
surviving husband and one of the forced heirs of Mrs. Butler. The 
two contestants seek to be recognized, each in his alleged capacity, and 
not one of them to be appointed as dative testamentary executor. 

Henderson claims on but one ground that Gay’s appoistment be re- 
voked, and that ground is that he alone, under his appointment by the 
Mississippi court, has the right to administer the successions opened 
here and in the adjoining State. In Burbank vs. Payne & Co., this 
court said: “It is our deliberate opinion that the powers of adminis- 
trators, appointed in different States, extend only to the limits of the 
sovereigns creating them, and that neither allows the other to intermeddle 
with any assets within their respective jurisdictions ; and had any ex- 
ception been taken to the right of the foreign administrator to stand in 
judgment, we should—without hesitation—have maintained it.” 

17 A. 16. 

The Code provides: “That the successions of persons domiciliated 
out of the State of Louisiana, and leaving property in this State at their 
demise, shall be opened and administered upon as are those of the 

citizens of the State ; and the judge before whom such succession shall 
be opened, shall proceed to the appointment or confirmation of the 
officer to administer it under the name and in the manner pointed out 
by existing laws.” C. C. 1220. 
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As a general rule, “if there be several heirs to a succession, some 
of whom have accepted unconditionally, and the others under benefit of 
inventory—as in this case—an administrator must be appointed to 
manage, until their partition, the effects of the succession.” We have 
so held ourselves, and in Girod’s Heirs vs. Girod’s Executors, this court 
had then already said: “If it be true that the heirs of the deceased 
are entitled to the benefit of inventory, they cannot be deprived of the 
right of administering the succession according to the provisions of the 
Code on this subject.” C. C. 1047 (1040); 18 L. 399 ; 30 A. 388, 801. 

Before it was ascertained that Girod had left a testament, two of 
his nearest relations had been appointed as curators of his succession, 
and—alluding to that fact—the court added: “Weare unable to per- 
ceive any valid reason why the circumstance of there being a will, the 
object of which is merely to make certain legacies which are to be paid 
out of the estate, and which are to become the debts of the heirs, if 
they accept, should alter their situation, and should have the effect of 
divesting them of their legal right to obtain the administration of the 
estate, whether it be under the denomination of administrator, or that of 
dative testamentary executor; the formalities to be observed, and the 
responsibilities and securities to which they are subjected are the same.” 

18 L. 400. 

Mrs. Turnbull, one of the three legatees of Mrs. Butler, died after 
the testatrix, and her sons, who are residents of this city, have accepted, 
and were—on the 4th of October 1876—put in possession of their own 

.mother’s succession, which comprises the latter’s share in the only 
legacy made by said testatrix—and we are at a loss to imagine, when we 
consider that all the heirs and legatees reside or are represented in this 
State, in whose interest, and under what principle of law or justice, we 
could—at the request of one who derives his authority, not from any 
clause of the will, but from exclusively his appointment by the court of 
a sister State—discharge an administrator appointed by a competent 
court of Louisiana, after legal delay and notice, on the application of the 
husband and with the approbation of the son of the deceased ; and— 
this done—place under the control of the foreign court and under the 
foreign administration, against the wish and will of the husband and 
son, the share of the first in the community, the légitime of the other! 

.“In regard to the title of executors and administrators, derived 
from a grant of administration in the country of the domicile of the 
deceased, it is to be considered—said Mr. Story—that the title cannot, 
de jure, extend, as a matter of right, beyond the territory of the govern- 
ment which grants it, and the movable property therein—as no nation 
is under obligation to enforce foreign laws prejudicial to its own rights, 
or to those of its own citizens.” Conflict of Laws, p. 840, No. 512. 
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He adds: “It has hence become a general doctrine of the common 
law, recognized both in England and America, that no suit can be 
brought or maintained by any executor or administrator, in his official 
capacity, in the courts of any other country, except that from which he 
derives his authority to act in virtue of the probate and letters of 
administration there granted to him. 


“Tf he desires to maintain a suit in a foreign country, he must 
obtain new letters according to the general rules of law prescribed in 
that country ;” but “the new administration is made subservient to the 
rights of creditors, legatees, and distributees, who are resident within 
the country where it is granted ; and the residuum is transmissible only, 
when a final account has been settled in the proper tribunal where the 
new administration is granted, upon the equitable principle adopted by 
its own law, in the application and distribution of the assets found 
there.” ‘ 

Conflict of Laws, pp. 841, 843, No. 513. 

“ Where administrations are granted to different persons in different 
States, they are so far deemed independent of each other, that a judg- 
ment obtained against one will furnish no right of action against the 
other, to affect assets received by the latter in virtue of his own adminis- 
tration ; for, in contemplatior of law, there is no privity between 
them.” 

Conflict of Laws, p. 868, No. 522. 


In Danes vs. Head, Chief Justice Parker said: “It would be but 
an idle show of courtesy to order the proceeds of an estate to be sent 
to a foreign country, the province of Bengal, for instance, and oblige 
our citizens to go or send there for their debts, when no possible preju- 
dice could arise to the estate, or those interested in it, by causing them 
to be paid here, and possibly the same remark may be applicable to 
legacies payable to legatees living here.” 

3 Pick. R. 128. 

Under these doctrines and our own law, a foreign administrator 
cannot sue to revoke the appointment made, by a competent court of 
one State, of an officer to administer upon a succession opened here, 
and more particularly when, as in this case, that officer was appointed 
on the application of the husband and-with the approbation of a son of 
the deceased, and when her legatees—though present in the State—did 
not oppose that appointment and do not ask its revocation. 


It is, therefore, ordered, adjudged and decreed that—in so far as it 
empowers Elliot Henderson to interfere with, and assume the adminis- 
tration of the movable property situated in this State and belonging to 
the succession of Mrs. Frances Parke Butler, and deprives Andrew H. 
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Gay of that administration, the judgment appealed from is avoided and. 
reversed, and Henderson’s action for the revocation of Gay’s appoint- 
ment as administrator of Mrs. Butler’s succession in this State, dis- 
missed at his costs in both courts. 

It is further ordered, adjudged and decreed that, as amended by 
that partial reversal—the judgment appealed from is affirmed. 








No. 7815. 


PETER Youne vs. Potice Jury oF Concordia. 


While the parish of Concordia may have plenary power to make enactments for levees, and 
incur any expense for their construction or repairs, its police jury cannot create any valid 
debt for such purposes, unless, in the ordinance creating the debt, means for its payment. 
are provided. 


PPEAL from the Thirteenth Judicial District Court, parish of Con- 
cordia. Hough, J. 


T. P. Farrar and J. 8. Boatner for plaintiff and appellant : 
First—The celebrated restrictive act of 1853, which is relied on by the 
defendant, ought not to be applied in this case, for the following 


reasons, Viz.: 

This debt was not “ created by an ordinance,” and, therefore, no pro- 
vision could be made for its payment at the time the debt arose, as 
provided in the act. It was, to all intents and purposes, a “ quasi 
contract.” 

The statute referred to was evidently enacted to prevent police juries 
from raising money by contract. It was certainly not intended to 
prevent them from causing a sudden crevasse in the levees to be 
promptly stopped. If they in accomplishing such a great and urgent 
work, had to call a meeting of the board, and make a contract, and 
levy a tax, allin the same ordinance, the country subject to inun- 
dation would be flooded before all these preliminaries could be gone 
through with. 

There is no legal inhibition against the parish being made liable for work 
done or for benefits received. 

Second—tThis restrictive act, being a general law, does not repeal the 
special act of 1829, p. 102, which gives to the parish of Concordia. 
plenary and unlimited powers to make all such enactments with 
regard to roads and levees as may be deemed necessary and proper,. 
etc. “A particular is not repealed by a general law, unless they be. 
so repugnant that they could not, under any circumstances, stand. 
together.” 20 A. 140; 5 N.S. 575; 6 L. 185; 3 A. 399; 15 A. 383. 
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Under this “particular ” law of 1829, then, the parish of Concordia 
could pass any enactments it might deem proper, in regard to 
levees ; could order them to be built, and cause taxes to be levied, 
either before or after the work was done, for its payment. 


Third—The prescription of ten years applies to accounts stated. But 


if it should be held that the prescription of three years is to govern 
the claim sued on, and that it is not an “account stated,” then we 
still maintain that it has not yet been accomplished as to any portion 
of the $1449 47 save, perhaps, on the sum of $370 57. 


The act of the Louisiana Legislature of 10th June, 1863, page 5, ex- 


pressly provides that prescription against debts shall not run 
during the existence of the late civil war. This portion of the act 
is certainly valid. It has been authoritatively settled that the civil 
war ended April 2, 1866. 12 Wallace, 700; 15 Wallace, 555, and 
600. 


Geo. Ww. Sawyer for defendant and appellee : 


First—There is no legislative authority shown in the police jury of 


Concordia to contract debtsin that manner, or to issue bonds, drafts, 
orders, or warrants of that kind. (See authorities cited above, first 
point). Clack vs. City of Des Moines, 19 Iowa, where this subject is 
fully discussed by Dillon, Justice ; Cooley on Const. Lim. page 215, 
where he says: “If these corporate bodies have no general power 
to issue negotiable securities, any one who becomes holder of such 
securities, even though they be negotiable in form, will take them 
with constructive notice of any want of power in the corporation to 
issue them, and cannot enforce them when that issue was unau- 
thorized.” 1 Dill. Munic. Corp. sec. 106,and pp. 196 and 211 ; Mayor 
vs. Ray, 19 Wall. 468 ; 14 A. 699; 24 A. 457; 23 A. 190, 232, 251; 15 
Wall. 566; 13 Gray, N. H. 318; 46 Maine, 318; 7 N. H. 278; 26 Vt. 
345; 11 Cal. 170 ; 35 Barb. 136 ; 5 Denio, 117 ; 19 Penn. 200 ; 5 Munic. 
280; 1 Dill. Munic. Corp. see. 10. 


Second—Police juries cannot delegate the powers which must be exer- 


cised by their legislative branch to any of their officers or agents. 
Cooley Const. Lim. p. 204; Sedgewick on Statute Law, p. 164; Dill. 
Munice. Corp. sec. 60 ; 47 Pen. St. Rep. 21, 382 ; 17 N. Y. 454. 


Nor can they validly ratify by subsequent action any thing done by 


another, which they only could do. 20 Cal. 96; 2 Kansas, 357 ; 20 
N. Y. 317; 6 How. 432; 11 Wall. 176; ©. C. 2272. 


Third—A police jury cannot create a valid debt when it does not provide, 





in the act creating the debt, the means for paying it. Rev. Stat. of 
1870, sect. 2786 ; constitution of 1852, art. 111; 10 A. 676; 23 A. 190, 
232, 251 ; 24 A. 457. 
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Fourth—The obligations issued herein being negotiable in form were 
prescribed in five years. C. C. 3040; 21 A. 645; 22 A. 76, 72; 21 
A. 611. 

Fifth—There has been no suspension or interruption of prescription. 
C. C. 3578, 3520 ; 12 W. 700; C. C. 3519, 2997; 4 L. 310; 25 L. 65; 
20 A. 131, 280, 397, 413, 422, 565; C. C. 3462; 10 L. 569. 





The opinion of the court was delivered by 

Mannine, C. J. The defendant is sued herein for $4,643.06 with 
interest, being the amount of scrip or certificates of indebtedness, issued 
to him and to others, of whom he is the assignee, for work done by him 
and by others on the levees, It is conceded by the plaintiff that the 
evidence will not warrant a judgment for more than $1,449.47. The de- 
fendant contests the whole claim. 

One of the grounds of defence is that the police jury, in creating 
the debt, did not provide the means of payingit. The plaintiff admits 
that such is the fact, but insists that the act of 1829 dispenses this 
parish from the necessity of providing for the payment of a levee debt 
when it is contracted. Sec. 52 of the act referred to exempts the parishes 
of Concordia and Ouachita from its operation, and proceeds to enact 
that the police juries of those parishes shall have plenary and unlimited 
power to make such enactments with regard to roads and levees within 
their respective limits,as may be deemed necessary and proper by them, 
including the power to authorize the assessment and collection of any 
taxes which they may deem necessary on the private land claims within 
any levee district established by them to cover the expenses of leveeing 
any public land included in such district, or other necessary work or 
expense, authorized by their ordinances. Sess. Acts 1829, p. 102. The 
prohibition of contracting a debt without providing for its payment is of 
a later date. Sess. Acts 1853, p. 234, now sec. 2786 Rev. Stats. 

The two laws are not inconsistent. The parish may have plenary 
power to make enactments for levees, and toincur any expense for their 
construction or repairs, and stiil be bound to provide for the payment of 
a debt thus incurred simultaneous with incurring it. The plaintiff’s 
counsel suggests that public policy requires the allowance of some 
latitude in this matter, for it cannot be expected or intended that when 
there is danger of a crevasse, the police jury of a parish must be con- 
vened and the repair or strengthening of a levee be ordered, and means 
provided for paying for the work, before any thing can be done for the 
public safety. We might meet this appeal for the public welfare by 
saying that the legislature of a State, that is subject to inundations from 
defective levees, must be supposed to have foreseen such events, and 
made all the provision for them it deemed necessary, and if it is inade- 
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quate the remedy must be supplied by that department of the govern- 
ment. But it can scarcely be doubted, if a sudden emergency required 
work to be done and it was done, the police jury would acknowledge in- 
debtedness for it, and could in the same ordinance provide for its pay- 
ment. That police juries must provide for paying debts when they 
create them has been decided as often as the question has been pre- 
sented. Benham v. Carroll parish, 28 Ann. 343 and cases there cited. 
Smith v. Madison, 30 Ann. 461. Police Jury v. Britton, 15 Wall. 566. 
Judgment affirmed. 


No. 7701. 
O. G. Burspank, TutTrrx, vs. Witt1aM Harris. 


After a judgment sustaining the exception of no cause of action it is too late for the plaintiff 
to amend his pleadings, even though the motion to amend is filed before the judgment is 
signed. 

In a suit for damages the judgment of this court remanding the case to ascertain the quantum 
of damages is not res adjudicata as to the question whether the plaintiff had made the 
averments necessary to enable him to maintain the action, more especially when in the 
judgment of this court the absence of the necessary averments was broadly intimated. 


PPEAL from the Fourth Judicial District Court, parish of St. Charles. 
Duffel, J. 


Wm. Reed Mills for plaintiff and appellunt: 

First—* Amendments will be allowed even after the cause is fixed for 
trial, if the litigation will thereby become closed, and the party who 
resists the amendment can point out no injury he will suffer.” 1 
Martin, 175. 

« Amendments not changing the issue will be allowed at any stage of the 
cause to further justice.” 2 M. 297; 11 M. 639; 2N. 8S. 625; 4N.8. 
516; 2 M. 297; 1 Bac. 108; 3 Lev. 345; 2 Stra. 890; 1 M. 183; 2 
N. S. 625; Louque’s Dig. p. 553 ; 27 An. 316, 715. 

Second—That the decree of the Supreme Court remanding the case to 
ascertain the amount of damages due by the defendant was res 
adjudicata as to plaintiff’s right to recover those damages. 


Breaux, Fenner & Hall for defendant and appellee: 
First—That no amendment tendering a new and essential issue can be 
allowed after the trial of the case has commenced. 30 An. 531; C. 
P, 419, 420; 7 An. 576; 22 An. 534; do, 351; 14 An. 355; 3 Rob. 126. 
Second—That no amendment of the pleadings can be permitted after 
the suit has been dismissed, even though the judgment of dis- 
missal has not been signed. C. C. 556/! 
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Third—That the decree of the Supreme Court was not res adjudicata 
as to plaintiff's capacity, under the pleadings, to recover. 





The opinion of the court was delivered by 

Mannina, C.J. This action, having for its object the recovery of 
seven thousand dollars damages for the destruction of a sugar-house 
upon a plantation leased to the defendant, resulted in a judgment in 
her favor. On appeal, it was reversed, the court saying that the fire 
was caused by the carelessness of the defendant, and he was responsible 
for it, but as the evidence did not establish the amount of the damage, 
the case was remanded, and is unreported. 

The second trial resulted in a verdict and judgment for the plaintiff 
for five hundred dollars, which was also set aside on appeal, and the 
cause remanded with instructions to admit of the origin and character 
of the plaintiff’s title, and any other evidence tending to establish the 
nature, duration, and value of the possession of the destroyed property, 
all of these being considered by us as elements entering into the proper 
estimation of the damages sustained. Burbank vs. Harris, 30 Ann, 487. 

On the third trial in the lower court the plaintiff offered in evidence 
of title a marshal’s deed, whereupon the defendant objected to its recep- 
tion on the ground that the pleadings contained no averment of title, 
and presented no issue to which evidence of title would be pertinent, 
' and instantly made an exception of no cause of action by reason of the 
want of such averment. The exception was sustained, and the suit dis- 
missed. This appeal is from that judgment. 

After the exception had been considered and sustained, the plain- 
tiff moved for leave to amend her petition by alleging ownership, which 
was refused. It was then too late. Tie amendment was not offered 
until after judgment, and was obviously )eyond the power of the court 
to consider in the then condition of the case. The plaintiff lays stress 
upon the fact that the amendment was offered before the judgment was 
signed. It was impossible for the judge to entertain it unless he had 
first set aside the judgment on the exception, and ordered a new trial. 
As it was, there was no case before him. We are specially invited to 
examine Debuys vs. Mollere, 2 Mart. N. S. 626, where it is said, amend- 
ments may be allowed at any stage of the proceedings in furtherance of 
justice. That has often been said since, and rightly said, but how, when 
the proceedings are not at any stage, but have come to anend? So 
also in McCubbin vs. Hastings, 27 Ann. 715, an amendment was allowed 
after the jury had been impaneled, but an amendment of pleadings after 
judgment of dismissal of the case is a judicial anomaly. 

Another complaint of the plaintiff is that the mandate of this court, 
in remanding the case, was to admit evidence of title—that it had 



























NEW ORLEANS, MARCH, 1880. 





Burbank vs. Harris. 





already been adjudged that she had cause of action when this court 
said on the first appeal, that some one was responsible for the damage 


inflicted, and remanded solely to ascertain the quantum—and therefore 


that the lower court was precluded from inquiring into any other mat- 
ter than that quantum. In other words that any and all faults of plead- 
ing had been condoned in and by the judgments on the previous appeals} 
and they were res adjudicata as to all matters save that which had been 
remitted to the lower court for further investigation. 

There was nothing adjudged touching the sufficiency of the plead- 
ings. On the contrary, there was more than an intimation of their 
defectiveness, when in the opinion read when the case was last before 
us we remarked the absence of an averment and proof‘of ownership. 
We held that such proof must be made before the quantum of damage 
could be properly ascertained, and gave the reasons for it, and sent the 
ease back for its reception. But we could not be understood to 
order proof to be admitted which was legally inadmissible. We knew 
that amendments to pleadings were admissible in the lower court, 
if offered in season, and on the assumption that all things would be 
made ready for the reception of such evidence, pointed out its necessity, 
and left the plaintiff to adopt the means to insure its reception. She 
seems to have overlooked the substantive parts of the opinion read on 
the last appeal, in which we broadly stated that we could not supply 
the omitted averment. It was not for us to direct an amendment of the 
pleadings. The omission to make that amendment lays at her own 
door. 

Judgment affirmed. 

Rehearing refused. 


Mr. Justice WHITE recuses himself in this case. 








No. 7785. 
Henry SHORTEN vs. Wm. S. Bootu, SHERIFF, ET AL. 


Where one makes a surrender and is discharged in bankruptcy execution cannot legally issue 
against him on a judgment rendered prior to his bankruptcy. 

If he have bought at bankrupt sale some of his own property subject te a mortgage resulting 
from that judgment, he must be proceeded against as any other third possessor, not per- 
sonally liable for the debt, ; 

A creditor who proves his whole debt, as one without security, against a bankrupt’s estate, 
thereby releases any mortgage he may have. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 
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Rouse & Grant for plaintiff: 


First—The judgment became vacated and discharged under the bank- 
rupt act the moment Horner & Gaff proved their debt against the 
estate of the appellant. Sec. 5105 and 5106 U. S. Statutes ; 6 Black- 

‘ ford, 254; Bump, 8 ed. p. 106; 9 Bankrupt Register, p. 508; 20 A. 
108 ; 151 A. G01 ; 22 A. 440; 27 A. 572; 29 A, 21. 


Second—Proving their debt as without security waives the security. 24 
A. 506; sec. 5075 and 5077 R. S. N.S.; 4 Bankrupt Rep. 485; 40 
Indiana, 239. 


Third—Shorten and his wife are third possessors, and should be pro- 
ceeded against by the hypothecary action, C. P. 71, and they can 
show the mortgage is discharged. 13 A. 382. 


C. D. Favrot and Favrot & Lamon for defendants: 


First—The property acquired in the name of Mrs. Shorten became 
subject to the provisions of law which regulate the community. C. 
C. 2399, 2406, 2402. It became liable for Shorten’s debts. 3 R. 528; 
12 R. 578; 2 A. 762; 12 A. 598. ; 


Second—Shorten fails to allege that Horner & Gaff were notified that 
the real estate affected by their mortgage (judicial) was to be sold, 
The proceedings in the U. S. Courts should be the same as that in 
the State courts; Brightly’s Dig. pp. 584, 794. 


Third—Horner & Gaff did not lose their mortgage by being a party to 
the bankruptcy proceedings. 24 A. 506; 25 A. 600; 28 A. 844. 


The opinion of the court was delivered by 

Spencer, J. Defendants, Horner & Gaff, recovered judgment in 
December, 1869, against Henry Shorten, plaintiff herein, for $2311 95, 
and interest. This judgment was duly recorded as a judicial mortgage 
on tenth of same month in the parish of East Baton Rouge, where the 
judgment was obtained. 


On 21st April, 1871, before any execution was taken out, Shorten 
filed his schedule in bankruptcy and made a surrender of his property 
to his creditors. He was duly discharged by the U. 8. District Court for 
Louisiana on 12th June, 1874. 

The claim upon which Horner & Gaff obtained their judgment was 
not of a nature excepting it from discharge by the bankruptcy. 

Among other property surrendered was a house and lot in Baton 
Rouge. In January, 1873, proceedings were taken in the bankrupt 
court to sell this property free of mortgage. The court ordered notice 
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of the application to be given to creditors appearing to have mortgages 
thereon, and among them to Horner & Gaff. 

In March following, a decree was entered reciting that the required 
notice had been given and ordering the sale free of encumbrances. It 
was accordingly sold and adjudicated to Mrs. Shorten, plaintiff's wife, 
between whom there existed a community of acquets and gains. 

Horner & Gaff made proof of their claim and judgment in the 
bankrupt court as one “ without security,” swearing that they held no 
“security whatever.” 

The proof is that Horner & Gaff were never legally notified of the 
proceeding to sell this property free of encumbrances. 

On the 15th May, 1878, Horner & Gaff took out a general writ of 
jieri facias on their judgment against Shorten and caused it to be levied 
on the property above referred to. 

Shorten enjoins the sale and claims damages. Hersets up his dis- 
charge from the judgment by operation of his bankruptcy, and claims 
to have acquired said property at bankrupt sale free of encumbrances, 
and that neither himself personally nor his said property is liable to 
execution for said debt, and that said writ of fi. fa. was illegally and 
wrongfully issued. 

First—It is manifest that the discharge in bankruptcy released 
Shorten from every sort of legal personal obligation to pay this debt ; 
and that no execution could legally issue against him on said judgment. 
U. S. Statutes, secs. 5105, 5106; in re Robinson, 6 Blatchford, 254; 
Dinges vs. Becker, 9 Bankrupt Register, 508 ; Bank vs. Buckner, 20 
How. 108 ; Beach vs. Miller, 15 A. 601; Murphy vs. Smith, 22 A. 440; 27 
A. 572; 29 A. 21. 

If not personally liable for the debt, he is a third possessor of the 
property, and if the same is subject to a judicial mortgage in favor of 
Horner & Gaff they should proceed by the hypothecary action, and not 
by execution. 

Second—This brings us to the consideration of a second question, 
which is presented by the pleadings and has been argued before us, to 
wit: Have Horner & Gaff a judicial mortgage on this property ? 

This court has repeatedly decided that the bankrupt court could 
not sell free of mortgage without giving notice to and making parties 
of the mortgage creditors. King vs. Bowman, 24 A. 506; Willard vs. 
Brigham, 25 A. 600; Pickett vs. Hayes, 28 A, 844. 

It has been held uniformly that a creditor who makes proof of his 
debt, with security, does not waive his mortgage. But it is contended 
that if he proves it as an unsecured debt, he does. Section 20 of the 
bankrupt act of 1867, being now section 5075 of the Revised Statutes of 
the U. S., provides : 
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“When a creditor has a mortgage or pledge of real or personal 
property of the bankrupt, ora lien thereon for securing the payment of 
a debt owing to him from the bankrupt, he shall be admitted as a cred- 
itor only for the balance of the debt after deducting the value of such 
property, to be ascertained by agreement between him and the assignee, 
or bya sale thereof, to be madein such manner as the court shall direct ; 
or the creditor may release or convey his claim to the assignee upon 
such property and be admitted to prove his whole debt. If the value of 
the property exceeds the sum for which it is so held as security, the 
assignee may release to the creditor the bankrupt’s right of redemption 
thereon on receiving such excess, or he may sell the property subject to 
the claim of the creditor thereon ; and in either case the assignee and 
creditor, respectively, shall execute all deeds and writings necessary or 
proper to consummate the transaction. If the property is not so sold 
or released and delivered up, the creditor shall not be allowed to prove 
any part of his debt.” Sec. 5077 of U.S. R. Statutes requires him to 
set forth under oath the securities of his debt. 

We think it fairly results from these provisions that where a cred- 


-itor comes in and proves jor his whole debt, as unsecured, he thereby re- 


leases any mortgages he may hold. The reason of this rule is apparent. 
One holding a special security should not come in and participate in the 
general dividends on the basis of his whole debt. In this very case 
Horner & Gaff have received, or at least were entitled to receive, and 
must be presumed to have received, on the basis of their whole debt, 
their pro rata of the proceeds of the sale of this very property. It is 
plain to see that it was the intent of the law, and that it is in consonance 
with reason, that they should not now be heard to demand again the 
proceeds of the same property. See Stewart vs. Isidore, 4 Bankrupt 


Reports, 485, 129. Houdly vs. Cawood, 40 Ind. 239; In re Bloss, 4 B. 


R. 37 ; Bump, 79, 328. 

Plaintiff claims damages, and we think him entitled to a reasonable 
sum for attorney’s fees, and will fix the amount at one hundred and 
fifty dollars. 

It is therefore ordered and decreed that the judgment appealed 
from is annulled and reversed ; and it is now ordered and decreed that 
the injunction sued out by plaintiff be re-instated and made perpetual, 
and the said plaintiff and the property seized in this case be and are 
declared not liable for the judgment sought to be executed. It is further 
decreed that plaintiff recover of defendants, Horner & Gaff, one hun- 
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t No. 7791. 

. DanreL FLetcHer vs. H. M. JeTer. 

t ‘Ina contest for an office where the plaintiff alleges that the commissioners’ returns have been 

'’ “fraudulently changed, altered and manipulated” so as to give the defendant, the com- 

: missioned incumbent, a majority, inferior or secondary evidence cannot be resorted to 

2 without proof of the loss or destruction of the official returns. F 
f | PPEAL from the Ninth Judicial District Court, parish of Grant. 


Blackman, J. 





e 
n 
" H. L. Daigre for plaintiff and appellee : 
1 _All of the testimony, together with ballots in the boxes, proves the fact . 
r that the plaintiff, Daniel Fletcher, was elected. Now, if he was 
d elected, could his opponent be returned and enjoy the fruits of the 
e office without fraud being perpetrated upon him as alleged ? 
O ‘The answer of Jeter sets forth the fact “that he was legally elected to 
the office of sheriff of Grant parish at the election, November 5, 
% 1878, by the ballots as deposited by the voters; he was so declared 
. by the returns of the commissioners of election, etc.” 
“This is a special plea in his answer, and evidence received under it in 





; aid of plaintiff's case, which would otherwise have been excluded, 
e seems to me would be sufficient, provided the evidence was such 
d as enabled plaintiff to make out his case. See Bullard vs. Carroll- 
t, ton Bank, 14 La. 189. 

s “The very facts referred to by defendant in his answer to support him in 
" his tenure to this office, i. e. the ballots as deposited by the voters, 
e establish the fact that the plaintiff, Daniel Fletcher, was legally 
st elected thereto. 

. R. P. Hunter, Alphonse Cazabat, W. L. Richardson for defendant 


and appellant. 





r No brief was sent to the reporter in behalf of the defendant. 

The opinion of the court was delivered by 
d Marr, J. Plaintiff alleges that, at the general election, 5th Novem- 
ut "ber, 1878, he was duly and legally elected sheriff of Grant parish ; that 
1, ‘the commissioners’ returns of the different precincts show a majority in 
e 


his favor of about seventy-seven votes ; and that the returning officers, 
a ‘Charles R. Nugent, sheriff, H. G. Goodwin, A. Hayes, and W. L. Richard- 
-gon, with other persons, have fraudulently changed, altered, and manip- 
ulated the returns so as to give Jeter a majority. 

The defendant Jeter claims to have been elected by the ballots as 
deposited by the voters. He was declared elected by the official re- 
turns as promulgated and published by the Secretary of State ; and he 
26 
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received his commission, took the oath of office, gave bond, and entered 
upon the discharge of his official duties. 

This case differs in no respect from that of McKnight vs. Ragan, 
31 An. 289, except that the office of parish judge was the subject of the 
contest in the McKnight’s case; and that the verdict and judgment in 
this case were in favor of plaintiff, against the commissioned incumbent, 
whereas, in McKnight case the defendant, the commissioned incum- 
bent, was maintained in his office. This case was tried immediately 
after that of McKnight ; and the testimony in that case was offered and 
received in this case. 

If the Secretary of State did his duty, as we must presume he did, 
he had before him, when he made up and promulgated the results of 
this election, the official return, made by the sheriff, and certified to be 
correct by the clerk of the court, and the tally-sheets of the several 
precincts, from which the official return was made. The comparison of 
these official proofs of the results of the election would have shown 
whether or not the returns of the commissioners of the different pre- 
cincts had been “fraudulently changed, altered, and manipulated,” as 
charged in the petition; and inferior or secondary evidence cannot be 
resorted to, without proof of the loss or destruction of the official 
returns. 

Practically this controversy is reduced now to the right to the fees 
and emoluments of the office of sheriff. Possibly plaintiff may be able 
to prove, by competent testimony, the serious charges, involving official 
corruption, perjury, and forgery, upon which he based his right of action; 

- and we shall remand the case, as we did McKnight’s case, to afford him 
an opportunity to produce and offer such proof if he can. 

The verdict of the jury is set aside ; the judgment appealed from is 
avoided and reversed ; and the cause is remanded for further proceed- 
ings according to law, appellee, plaintiff, paying the costs of this appeal, 
the costs in the district court to abide the final result. 








No. 7797. 
State oF LOvIsIANA vs. BENJAMIN BRADLEY. 


An indictment will be quashed when it appears that the clerk of the court who acted as.a 
jary commissioner for drawing the jury which found the bill, had never been sworn as 
such commissioner. 

PPEAL from the Ninth Judicial District Court, parish of Rapides, 
Blackman, J. 


The opinion of the court was delivered by 
Mannine, C. J. The defendant was indicted for horse-stealing, and 
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on conviction was sentenced to hard labour for two years. A motion 
to quash was made on three grounds, the first of which is that the clerk 
of the court was not sworn as a commissioner for drawing the jury 
which found the bill. , 

This was held necessary in State v. Williams, 30 Annual, 1028, and 
was repeated in State v. Vance, 31 Annual, 398. We havealso held that 
it did not vitiate the drawing when the clerk had not taken the oath af 
the drawing of this particular jury, provided he had before taken it 
during his then term of office. State v. Revels, Ibid. 387. 

It does not appear that the clerk had taken the oath of jury com- 
missioner at any time during his term of office prior to the finding of 
this bill, and under the ruling above cited the motion to quash was im- 
properly overruled. Therefore 

It is ordered and decreed that the verdict of the jury is set aside, 
the judgment and sentence of the court is avoided and annulled, the 
bill of indictment is quashed, and the prisoner is ordered to be held in 
custody to await the further action of the authorities. 


No. 7781. 
R. A. Hvunter vs. W. F. Buackman. 


In a suit against a district judge, the parish judge having cognizance of the cause, may order 
any insulting or impertinent expressicn inthe petition to be stricken out; but he has ne 
power or authority to order the petition to be taken from the record and returned to the 
plaintiff, on the refusal of the latter to say whether he intended any disrespect to, or re- 
flection upon the defendant by describing him in the petition as the “ acting” judge. 
PPEAL from the Ninth Judicial District Court, parish of Rapides. 

Thornton, parish judge, sitting in place of Blackman, J., recused. 

R. A. Hunter and Robt. P. Hunter for plaintiff and appellant. 

James Andrews for defendant and appellee. 

The opinion of the court was delivered by 

Marr, J. Plaintiff,a member of the bar, seeks, in this action, te 
recover damages, of defendant, the judge of the district court, for al- 
leged illegal and malicious conduct in causing him to be arrested and 
imprisoned for contempt. 

The suit was brought, necessarily, in the district court; and the 
judge, defendant, so far took cognizance of it, as to order the clerk to 
take the petition from the files as disrespectful; and to return it to the 
plaintiff by whom it was signed. On appeal we held, at the February 
term, 1879, that the defendant was incompetent to make any order in 
the case except one of recusation ; and we ordered the petition to be re- 





SUPREME COURT OF LOUISIANA, 





Hunter vs. Blackman. 





instated, and the cause to be remanded for further proceedings accord- 
ing to law. 

The district judge recused himself, and called the parish judge to 
try the case. On the same day he filed an exception that the petition 
disclosed no cause of action; and he submitted the case, on the excep- 
tion, without argument. The plaintiff read the petition, and was about 
to proceed with the argument, when the parish judge stated that he 
would be required, before proceeding further, to say whether the lan- 
guage of the petition was intended by him as a disrespect to the dis- 
trict judge, or casting a reflection on him, in speaking of him as the 
“acting” judge. 

Plaintiff objected that the parish judge had no right to propound 
such a question to him. Thereupon the parish judge informed him that 
if he would not explain whether his petition was intended as disrespect- 
ful he would order the clerk to take it from the record, and return it to 
him on the ground that it was in contravention of the Code of Practice. 
The only question which we can consider and pass upon in this appeal 
is, whether the parish judge erred in this ruling and order. 

The Code of Practice, article 172, paragraph 5, declares that the pe- 
tition “ must not contain any insulting or impertinent expression.” The 
precise expression objected to by the parish judge is that in which the 
defendant is styled “the acting district judge.” The qualifying word 
* acting was not necessary, to plaintiffs right of action; and the parish 
judge might have ordered it to be stricken out, if he considered it 
either insulting or impertinent. The use of this word adds nothing to, 
the omission of it would in no sense detract from, the force of the 
charges upon which plaintiff bases his right of action. It is of no con- 
sequence, either to plaintiff or to defendant, whether it be or be not 
stricken from the petition ; and the time and attention of judicial tribu- 
nals should not be occupied with a question which is absolutely without 
importance, so far as the rights of the parties are concerned. 

It was competent for the parish judge to order any expression in 
the petition to be stricken out, if he really believed it to be either in- 
sulting or impertinent. There is nothing in the petition which could be 
tortured into a contempt of the parish judge; and he had no power or 
authority to order the clerk to take it from the record, and to return it 
to the plaintiff. 

Defendant by his exception, had raised a question of law, admitting, 
pro hac vice, the truth of the allegations of the petition; and we had 
submitted that question to the court. It was the right of plaintiff to 
argue that question ; and he could not have done this without reading 
the petition. It was the business and the duty of the parish judge to 
have passed upon and decided this question of law; and if he had done 
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so, his decision would have been subject to review in this court. As it 
is, we have no power to decide any other question than as to the correct- 
ness of his ruling and order ; and it is clear that he erred. 

The order appealed from is, therefore, avoided and reversed ; and 
it is now ordered, adjudged, and decreed that the petition be re-instated 
and be filed as of the date of its original filing; that the cause be re- 
manded for further proceedings according to law ; and that defendant, 
appellee, pay the costs of this appeal. 





No. 7802. 
T. O. Meavx vs. W. B. Pirrman. 


Application to remove a cause to the Circuit Court of the United States comes too late after 
judgment, hence an application to remove a petition for seizure and sale after the rendition 
of the decree for the issuance of executory process should be refused. 


PPEAL from the Thirteenth Judicial District Court, parish of Mad- 
ison. Hough, J. 





J. C. Seale for plaintiff and appellant : 

This is a suit by executory process, issued by the Thirteenth District 
Court, parish of Madison. 

Defendant obtained from the same court an order removing the cause 
to the Circuit Court of the United States. , 

From this order the plaintiff has appealed and filed an assignment of 
errors : 

First. That the case is not transferable under any of the acts of Con- 
gress, being an action in rem, and no issue raised by the defendant 
upon which the court can act and pass judgment. 

Second. That the affidavit was made by defendant’s counsel without 
stating any reason why it was not made by the defendant himself. 

Third. That the attorney cannot make the affidavit. 


E. D. Farrar and J. W. Montgomery for defendant and appellee. 





The opinion of the court was delivered by 

Wuirst, J. The plaintiff, on an act importing confession of judg- 
ment obtained a decree for the issuance of executory process. The de- 
fendant applied to remove to the Circuit Court of the United States, 
which being allowed, the plaintiff appeals. The only question presented 
for consideration is, can a defendant in executory proceedings, after the 
rendition of the decree, remove the cause, when no issue exists on 
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the subject, and when the prayer of the petition has been granted by 
the rendition of the judgment? Upon this question we are clear that 
the case is with the plaintiff; for whether or not the order for executory 
proeess, or rather the application for its rendition, was a suit within the 
intendment of the act of Congress, need not be considered, for even if it 
be conceded that it was, there can be no doubt that the decree for the 
issuance of the executory process was a final judgment, exhausting the 
power of the court quoad the application, and leaving nothing to be de- 
cided, and no contest or issue between the parties. 2 An. 491; 3 An. 253; 
13 An. 256. 

Viewed in this light the application was to remove after judgment, 
or in other words to remove the judgment, and was not allowable. See 
Dillon on Removal of Causes, section 13, page 53, and numerous authori- 
ties there cited. The judgment below allowing the removal is reversed 
at the cost of the defendant. 


Strate oF LovistaNa vs. WILLIAM CRENSHAW. 


An indictment charging the killing to have been done by the accused “ willfully, maliciously, 
and of his malice aforethought, ” held to sufficiently charge malice. 
A medical man is competent, as an expert, to testify as to the cause of death. 


PPEAL from the Ninth Judicial District Court, -parish of Rapides. 
Blackman, J. 


J. C. Egan, Attorney-General, for the State, appellee: 

The indictment does explicitly and specifically charge that the accused 
committed the murder with malice aforethought. 

The admissibility or inadmissibility of a physician to testify as a med- 
ical expert, is inno manner affected by the time when the wound 
was inflicted, 


The opinion of the court was delivered by 

Waite, J. The accused having been indicted for murder, tried and 
convicted of manslaughter, appeals. The only matters presented for 
our consideration are: a motion to quash and a bill of exceptions. The 
first was based on the theory that the indictment did not charge that 
the killing was done with malice aforethought. It was correctly over- 
ruled, as it was not sustained by the indictment, which in terms charged 
the crime to have been committed “ willfully, feloniously, and of malice 
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-aforethought.” The second was taken to the overruling of the objec- 
tions to the testimony of the attending physician as to the fact that 

death resulted from the wound inflicted by the accused. The ground 

of the objection as stated in the bill is, “ that as the deceased was wounded 

on Tuesday night, and died on the next Sunday night, the opinion of ‘ 
said witness was his mere opinion as physician.” The objection was 

correctly overruled. State vs. Bailey, 4 A. 376. 

Judgment affirmed. 


















No. 7757. 








THE State. vs. CHARLES ANGELO. 





“When the credibility of a witness is to be impeached by any thing he has said or done in rela- 
tion to the cause, he must first be asked, on cross-examination, whether he has said or 
done that which is intended to be proved. 

The fact that a verdict against the defendant, out of eight witnesses for the State rests ex- 
clusively upon one biased and revengeful witness must be made to appear in a bill of 








exception. It cannot be presumed. 








PPEAL from the Superior Criminal Court, parish of Orleans. 
Whitaker, J. 







J. C. Egan, Attorney-General, for the State: 
‘The ruling of the court was correct. Tindal, C. J., page 183, Roscoe’s 
Criminal Evidence, says: ‘I understand the rule to be, that, before 
you can contradict a witness by showing that he has at some time 
said something inconsistent with his present evidence, you must ask 
him as to the time, place, and person involved in the supposed con- 
tradiction. It is not enough to ask the general question whether he 
ever said so and so; because it may frequently happen that upon 
the general question he may not remember having so said ; whereas 
when his attention is challenged to particular circumstances and 
occasions, he may recollect and explain what he has formerly said.” 

















S. Belden for defendant and appellant : 
The bill of exceptions show the grounds on which defendant relies for 
judgment in his favor. The position assumed by the State, in brief 
and authority referred to, is hardly tenable as applied to the law ; 
governing this case. One of the main purposes of the evidence was 
to show malice, and consequently bias, against defendant. State 
vs. Duncan, 8 R. 562 ; State vs. Brown, 4 An. 505; Siate vs. Adams, 
14 An. 620, with authorities in decisions referred to. 
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As the exceptions show that time is not of the essence, as in case where- 
a particular piece of evidence is sought to be introduced, as in the 
case of State vs. Cazeau, 8 An. 114, it does not apply. 





The opinion of the court was delivered by 
DeB.ano, J. Charles Angelo was indicted for murder, found guilty, 
and—in accordance with the qualified verdict returned against him— 
sentenced to hard labor in the State penitentiary, for the term of his. 
natural life. He appealed. 

It appears, by the record, that eight witnesses—among them one 
Mary Anderson—were called and examined in behalf of the State, and 
that the prisoner offered to prove by three parties sworn for that pur- 
pose, that—after his arrest—the said Mary Anderson had stated to each 
of those parties that “by this prosecution, she had revenged herself 
against Charles Angelo, because he had refused to pay her fine and re- 
lease her from the parish prison, when sentenced by J udge Milten- 
berger.” 

The testimony sought to be elicited was objected to on the ground 
that Mary Anderson had not been asked, while on the stand, whether 
she had ever made such statement, and to whom, where and when it 
was made. ‘Ihe objection was sustained, and the prisoner’s counsel: 
wag excepted. 

a The authorities on which he relies do not sustain his exeeption. 

The 33d section of the act of May 4 1805, provides “that all the- 
crimes, offenses and misdemeanors herein before named, shall be taken, 
intended and construed according to and in conformity with the eom- 
mon law of England; and that * * the method of trial and rules of 
evidence, shall be, except as is by this act otherwise declared, according 
to said common law.” 

“ Under that law, it is a general rule that, whenever the eredit of a 
witness is to be impeached by proof of any thing that he has said or 
done, in relation to the cause, he is first to be asked—on eross-examina- 
tion—whether he has said or done, that which is intended to be proved, 
in order that he may have an opportunity of explaining that which is. 
prima facie contradictory.” 

8 An. 115; Greenleaf on Evidence, vol. 1, p. 463 ; Wharton on Crim.. 
Law, vol. 1, pp. 817, 819; the Queen’s case, 2 Brod. & Bing, 313, 314;. 
Roscoe’s Crim. Evid. p. 183. 

a * In his brief, the prisoner’s counsel asserts that the verdict rendered 
a against his client is based on exclusively the testimony of Mary Ander- 
son, whom he denounces as a biased and revengeful perjurer. If so, he 
should have shown—by his bill of exception—that of the eight witnesses. 
_ examined on his trial, she alone swore to his guilt. This he did not do,, 
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and we cannot arbitrarily presume that the jurors’ verdict and the 
judge’s sentence rest upon a perjury. 

Life is as sacred as liberty, and the murderer’s liberty is the least. 
a State can exact as the price of his crime. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is affirmed. 

Rehearing refused. 


G. B. SHIELDS ET AL. vs. P. W. Case, Tax-CoLLEctor, ET AL. 


The failure of the attorney of a police jury to make all of the defenses to a suit that might 
have been made, cannot be considered as making the judgment subsequently rendered in 
the suit a confession of judgment by the police jury. 

The question of the validity of certain scrip on which a formal judgment was recovered 
against a police jury cannot be considered in a subsequent suit brought by taxpayers to 
enjoin the collection of taxes legally levied to pay the judgment by order of the court 
which rendered it. 

The repeal of the law authorizing a court to order the police jury of a parish to levy a tax to 
pay a judgment rendered by it, does not affect judgments rendered previous to the repeal- 
ing act. 31 An. 765, aftirmed. 

The law of 1872, restraining police juries from levying a tax for parochial purposes, for any 
year, exceeding the 100 per centum of the State tax of that year, did not, previeus to the 
10th of April, 1877, affect the power of a court to order the levy of larger tax, necessary to 
pay a judgment rendered by it. 

The action to annul a judgment is prescribed by one year from the date of the judgment. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Concordia. Hough, J. 


Wade R. Young for plaintiffs and appellants: 

First—That the plaintiffs were properly joined, having a common inter- 
est, and that the Supreme Court has jurisdiction of the case. 29: 
An. 105; 31 An. 765; 23 American Reports, 414; 6 Wall. 196; 7 
Howard, 624 ; 24 Howard, 451. 

Second—That the confession of judgment by the police jury being 
beyond their power, was null and void, and hence that the prescrip- 
tion of one year was not applicable to a suit to annul the judgment. 
Such a judgment cannot have the force of res adjudicata. C.C. 
439 ; 23 An. 191 ; 24 An. 457; 26 An. 59; 27 An. 320; 28 An. 343 ; 30 
An. 461 ; Henn. Dig. p. 833, I (6) No.9; Dillon on Munic. Cor. sec. 
371; 5 An. 218; 29 An. 599; C. P. 604-6-8. 

Third—That police juries cannot contract a debt without at the same 
time providing means to pay it, Rev. Stats. 1870, sec. 2786; nor 
levy a tax after the acts No, 42 of 1871 and No. 17 of 1872, to pay 
the general expenses of the parish, to exceed four mills per centum. 
of the assessed value. 
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Owen Mayo, parish attorney, and John S. Boatner for defendants 
and appellees. 


The opinion of the court was delivered by 

Mannina, C.J. The plaintiffs are taxpayers of the parish of Con- 
-cordia who have enjoined the collection of taxes, levied to pay a judg- 
ment rendered in favor of Peter Young for over nine thousand dollars 
-against that parish, and seek to have it annulled. Young’s judgment 
“was rendered April 5, 1877. Service of process in this suit, or its equiva- 
‘lent, was made September 2, 1879. The prescription of one year is 
pleaded. In Stevenson v. Weber, 29 Ann. 105 we applied that prescrip- 
‘tion to a similar case, but granted relief against the assessments to pay 
the judgments because of illegalities therein pointed out. 

The plaintiffs however proceed on the theory that the judgment of 
“Young is absolutely null and void because it was a consent judgment 
rendered upon the confessi-n of the police jury, and upon evidences of 
debt issued in violation of prohibitory laws. Rev. Stats., sec. 2786, and 
‘the revenue acts of 1871 and 1872. These prohibitions forbid police 
juries contracting any debt without providing at the same time for its 
payment, and limit parochial taxation to one hundred per centum of the 
“State tax. 

The record does not sustain the statement that the judgment was 
rendered on the confession of the police jury, or by its consent. An 
answer of general denial was filed. Testimony was introduced and 
‘judgment followed upon the proof, The words, confession of judgment, 
have a recognised meaning in law, and are certainly not well employed 
here. It is conceded that on Young’s agreeing to a compromise, by 
‘which accrued interest was remitted and the payment of future interest 
deferred and the debt divided in installments, it was at one time in- 
‘tended to enter a judgment by consent, but this project was abandoned 
* and the case regularly tried. It is said that the attorney for the police 
jury failed to make the defences which were open to him, and which 
were those now urged in this action to annul, viz. the inherent nullity of 
“the obligations sued on. But failing to make all defences that might be 
made to a suit, or defending it incompletely, cannot be considered as 
-confessing a judgment. There is no need therefore to invoke the author- 
‘ity of Parker vs. Scogin, 11 Ann. 629, upon that point, where it was held 
that a judgment, confessed by the police jury, is res adjudicata against 
each individual taxpayer, since here there was no judgment confessed, 
*but that case also decides the question of prescription in favor of the 
-defendant, and we held the same in Stevenson’s case above cited.’ 

It is obvious then that we cannot consider the question of the va- 
Aidity or illegality of the scrip since the judgment is conclusive on that 
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S matter. There can be no reason why judgments against police juries 
should not be subjected to the same rule as other judgments. The jury 
represent the parish, its property owners and tax owers, and these latter r 
must be concluded by a judgment, rendered by a court upon evidence 
= and issue joined, and without collusion. ; 
2 At the time this cas was rendered the law directed the judge 
's to order the assessment and levy of a tax to pay it, and this was com- 
it plied with in the present instance. That law was not repealed until 
L- April 10. Sess. Acts 1877, p. 87. We have already ruled that this re- 
is peal cannot affect judgments rendered previous to the repealing Act, 
- because a vested right in the judgment had been acquired, and it was 
y as much beyond the power of the legislature to emasculate the judg- 
ment in that particular as in any other. Shields v. Pipes, 31 Ann. 765. 
of The scrip or parish warrants were issued in the years 1873-1877 
It inclusive. Except the last year, when a tax of ten mills on the dollar’s 
of valuation of property was legalised, the maximum rate was four mills,, 
d and it is admitted that the police jury in each of those years levied 
e taxes at a rate in excess of four mills. In 1874 the rate was ten mills— 
Ss in 1876 it was fourteen and a half mills, and was manifestly beyond the 
e power of the police jury to levy for parochial purposes. under the restrict- 
ive law of 1872. Lafitte v. Morgans, 29 Ann.1. But the statute em- ‘ 
S powering a court to order a tax to be levied for the payment of a judg- 
n ment was also in force, and was a special means provided for the 
d satisfaction of judgments, independent of the action of the police jury. 
t, The law restricting the rate of taxation was designed as a curb on the 
d jury in their expenditures—in checking extravagance and preventing 
y waste of the public moneys. The law providing that a judgment against 
t a parish shall be satisfied by the collection of a special tax gave to the 
‘d judgment creditor the means of enforcing his judgment without regard 
d to the action of the debtor. The two may well co-exist. 
e _ While it is true that any excess of taxation over four mills, levied by 
h the police jury for parochial purposes between 1872 and 1877, is illegal 
f under the restrictive act of the first named year, unless for the purpose 
e ‘excepted therein or unless the tax is for a special purpose sanctioned by 
S law, e. g. for roads and bridges—it is also true that, when this judgment 
i was rendered, the parish assessors might lawfully be ordered to assess 
d and the tax collector to collect a tax sufficient to pay the judgment. 
t It is the exercise of this power by the collector, under the judgment, 


, that is enjoined, and not the levy by the police jury of a tax in excess 
of four mills for ordinary parochial purposes. The lower court dissolved 
the injunction. 

a Judgment affirmed. 

Rehearing refused. 


@ 
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No. 7707. 


SuccEssIon oF R. W. DovuGHERTY. 


Where the real estate of a succession is seized and advertised for sale under executory proc- 
ess by a mortgage creditor before the appointment of an administrator, and the adminis- 
trator fails to pay off the mortgage debt, the proceeds of the sale will not belong to the 
succession for distribution. 

The mules, wagons, and farming implements in use on a plantation at the time of its seizure 
under executory process, are included in that seizure, and the mortgage creditor making 
the seizure is entitled to claim the proceeds of their sale. 

The widow is entitled to an allowance of $1000 out of the husband’s succession, when there is 
satisfactory proof of her necessitous circumstances. 

Where the fees of the attorney of a succession set down by the administrator are increased 
by the lower judge without cause or proof to justify it, they will be reduced to the sum 
allowed by the administrator. 


a from the Parish Court of Bossier. Braden, J. 


Looney & Elstner for appellant : 

First—All the property, rights, and credits of the succession stand pre- 
cisely in the attitude that R. W. Dougherty and his property, rights, 
and credits stood at the moment of his death, in June, 1877. 

Second—At that moment the law fixes the obligations, privileges, desti- 
nation, and distribution of the property, rights, and credits of his 
succession. 

Third—No heir, creditor, or other person can by acts, agreements, 
or transactions defeat the rights vested by law on the other heirs 
or creditors of the succession without their consent. 


T. T. & A. D. Land, for Durham, opponent and appellee : 

An administration was wholly unnecessary. The widow and major heirs 
had bound themselves by their uncunditional acceptance to the pay- 
ment of their virile shares of the debts of the estate. C. C. 988, 
992, 999 ; 2 N.S. 475; 7 A. 553; 9 A. 517. 

Article 976 of the Code of Practice requires the appointment of an ad- 
ministrator only in case some of the creditors require it. C. C. 1047 
(1040) is modified by said article. Succession Story, 3 A. 502. 

As all the creditors stood by and acquiesced in the acceptance of the 
major heirs and widow in community, and did not demand a separa- 
tion of patrimony within the time required by law, they became 
owners of their respective interests in the estate, and liable for the 
debts of the same. 

We see no reason in law, the creditors consenting, which would prevent 
major heirs from accepting and becoming owners of an inheritance, 
although there might be a minor heir. If the succession be solvent, 
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the minor heir could demand an immediate partition, as in the suc- 
cession of Story. If insolvent, the minor heir has no interest. 

We believe that the opening of this succession and its administration 
are mere nullities, and an attempt to administer on the estate of the 
living. 

But considering it as a succession under administration, the widow and 
R. R. Dougherty, the administrator, have no claims or demands 
against this opponent, who has nothing to do with the contest 
between them and James Marks. 

If a succession is under administration, then the vendor’s privilege and 
special mortgage of this opponent on the mules, wagons, and other 
immovables by destination on the Red Chute plantation are superior 
to the judicial mortgage claimed by James Marks. That mules 
employed on a plantation are embraced in a mortgage of the lands, 
although not specially mentioned in the act, was determined by this 
court in the case of Templeman vs. Gilmer, decided at Monroe, 
July, 1878. 


Succession not represented. ~ 





The opinion of the court was delivered by 

Mannine, C.J. R. W. Dougherty died in June 1877. John B. Dur- 
ham was furnishing him supplies for the cultivation of his crop during 
that year, and at the time of his death the account for supplies was 
$917.91 in amount. The contract for the supplies had been recorded. 
He continued furnishing them under the contract during the remainder 
of the year, the widow and children remaining on the place, and a grown 
son acting as overseer. The crop was delivered to Durham, and was 


.sold by him, and did not pay all of his debt. There was no administra- 


tion of the succession as yet, and the settlement of the account with 
Durham was complete, so far as the crop effected it, before the succes- 
sion was formally opened. . This was not done until March 7, 1878, when 
R. R. Dougherty, the son who was overseer, was appointed administrator. 

Durham had a mortgage upon a plantation of the deceased, called 
Red Chute, and sued out executory process to foreclose it in February, 


-a month before the administration was applied for. There was litigation. 


Marks and Mrs. Pickett filed oppositions claiming the proceeds of sale, 


-and on appeal we adjudicated their rights at Monroe, recognising Dur- 


ham and Mrs. Pickett as concurrent mortgage creditors with vendor’s 
privilege, and fixing Marks’ position as that of a judgment creditor with 
judicial mortgage. Durham then bought Mrs. Pickett’s claim, and at 
the sale bought the place for less than the aggregate of the two claims 
he held. P 

This place was in the hands of the sheriff before and at the time 
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administration was granted. It was never in the possession of the ad- 
ministrator as such, and the proceeds of its sale do not belong to the 
succession for distribution, since they did not extinguish the mortgage 
debt and vendor’s privilege, and there is no dispute as to the validity of 
the sale, or as to the sufficiency of the price, or other like matter, and 
there were no oppositions claiming priority of payment for privileges. 

Durham also advanced to and supplied the place for the crop of 
1878, and the proceeds of its sale leaves a small balance due from him to 
the administrator. Durham had advanced money to pay the expenses of 
administration, paid the burial expenses and some others, which were 
repaid by the sale of the property. 

Seven mules, three waggons, and some farming implements upon 
the Red Chute plantation were included in the seizure under executory 
process of Durham, but before that litigation was terminated and a sale 
had under that process, the administrator sold them at probate sale. 
Durham prays an amendment of the judgment by recognising his 
vendor’s privilege and mortgage upon these movables, as attached to 
the realty, and applying the proceeds of their sale to the further pay- 
ment of his debt, which had not been extinguished by the sale of the 
land. We think he is entitled to it. 

Marks opposes various items of the account which need be only 
briefly noticed. The widow’s portion of one thousand dollars was prop- 
erly allowed, the proof of her necessitous circumstances being satisfac- 
_ tory. The overseer’s wages were moderate, and his claim bad been 
recorded, and was rightly allowed as a privilege on the crops. The 
Holliday and Herold debts which he opposes as not privileged were clas- 
sified only as ordinary debts. He insists that the account must stand 
as to the credits admitted by the administrator. These include the pro- 
ceeds of sale of the Red Chute plantation, and cotton crops of i877 and 
1878. We have already said as to the first that they were absorbed by 
the mortgage debt, and as to the second, they were applied to the privi- 
lege of the furnisher of supplies. 

The lower court increased the fees of the succession attorneys 
without good cause, or proof to justify it. They were stated on the ac- 
count at $281.25 and they must remain at thatsum. Therefore 

It is ordered and decreed that the judgment of the lower court is 
amended by reducing the sum allowed the attorneys to $281.25, and by 
recognising J. B. Durham’s mortgage and vendor’s privilege as operat- 
ing upon the mules, waggons, and farming implements, and applying 
the proceeds of their sale to the further extinguishment of his mortgage 
debt, and as thus amended, that it is affirmed, the costs of appeal to 
be borne by Marks, as well as the costs of his opposition, and all other 
costs at the charge of the succession. . 
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No. 7704. 


J. B. Duruam & Co. vs. Lisso & ScHEEN. 


In estimating the suiliciency of sureties to bonds, it is not necessary to take into account the 
contingent obligations of the party whose sufficiency is disputed, when it appears that he 
is insufficient without calculating such obligations. 

This court has no power to order the substitution of a sufficient, for an insufficient surety om 
an attachment bond. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Pierson, J. 
T.T. & A.D. Land and Kennard, Howe & Prentiss for plaintiffs 
and appellants : 

First—The true question in this case is, to what amount must the surety _ 
be solvent? and not whether he be solvent as to the whole world. 
The amount of the solvency of the surety is declared and fixed in 
art. 3011 of the Code of 1825, and in art. 3042 of the Code of 1870, 
which limits his solvency to the possession of property sufficient to 
answer for, or to pay the amount of the obligation or bond which 
he signs. C. C. 1985, 3042 ; 17 L. 436. 

Second—It is error to hold that an attachment bond is a debt against 
the surety, so long as the attachment remains undissolved, and 
there is neither suit nor judgment against the surety. 

It is error to hold that the attachment bond in the Frye case is a debt 
against the surety, and should be computed against him in deciding 
whether or not he possesses the qualifications required by law for a 
judicial surety. 


J. F. Pierson, L. B. Watkins, and Egan & Ogden for defendants and 

appellees : , 

That the surety had not property sufficient, over and above the amount 
of his debts, to respond to the bond, and, therefore, that he was in- 
sufficient. 

The opinion of the court was delivered by 

Mannine, C.J. This suit is on an open account for $1,257.73, and 
was accompanied by a writ of attachment. The bond was for nineteen 
hundred dollars, and the only security was J. D. Patton. The defend- 
ants moved to dissolve on sundry grounds, the second of which is the 
insufficiency of the security, which was maintained by the lower court. 

From his judgment dissolving the attachment on that ground this ap- 

peal is taken. 

It cannot be expected that we shall recite the testimony of the 
numerous witnesses who have given their opinions of the value of Pats 
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ton’s land. The plaintiffs’ counsel gathers from the whole of it that the 
land is worth twenty dollars an acre cash, and states the number of 
acres at 1263. The defendants’ counsel states the number of acres at 
124 1-6, and thinks the testimony does not warrant a higher valuation 
than ten dollars per acre. We shall adopt the mean as to the quantity 
as well as the price. 

The stock and fixtures is the same property that is spoken of else- 
where as capital invested amounting to $500, and cannot be reckoned 
twice. Patton himself says very little was due him on notes and ac- 
counts, perhaps $200 or $300. This does not justify the insertion of any 
‘sum under that head. Of the sixty bales of cotton Patton testifies that 
he owns not one of them. They were merely in his possession, but were 
the property of Lisso & Scheen. The plaintiffs have so treated that 
cotton. They had it seized in another suit as the property of Lisso & 
Scheen. It cannot be theirs for the plaintiffs’ purposes in one suit, and 
Patton’s at the same time for their purposes in another suit. Patton’s 
assets therefore are as follows ; 


125 acres of land at $15 per acre $ 1,875.00 
House and lot in Coushatta 

Capital invested 

Live stock 

4 bales cotton 


Liabilities admitted 


It is conceded that Patton was already, at the time of signing this 
attachment bond, surety for one Frye in another attachment bond for 
$3,500.00, and the plaintiffs insist that this does not affect his sufficiency 
as surety on the subsequent bond, but this is a mistake. In estimating 
the sufficiency of sureties to bonds, it is the daily practice of the courts 
to take into account the obligations entered into already by the party 
‘whose sufficiency is disputed, and we know of no good reason why it 
should not be so. If ascore of attachments were taken out successively 
and the same surety were given to each bond, who was proved to be 
worth the amount of the first and largest, and no more, it would be 
small safety to the bonds subsequently given to pronounce the same 
party sufficient as the sole surety to them. 

If then we should estimate the land as the plaintiff does, and omit 
$300 of the liabilities as having been paid since (though the defendant 
states the liabilities at a much ~— sum) the value of the property 
swould be thus ; 
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Land at $20 per acre 
Other property in foregoing list 


$ 3,970.00 


Liability 
$ 3,770.00 


The Frye attachment bond is for 
The present bond 


$ 5,400.00 
The figures justify the judgment of the lower court, and it is 
-affirmed. 


On APPLICATION FOR REHEARING. 


Mannie, C.J. It was unnecessary to say any thing about the con- 
tingent liabilities of the surety in estimating his debts with a view to test 
his solvency. It is sufficient to say that, leaving all contingent liabilities 
out of the calculation, the surety in this case was insufficient. 

If we are to understand the counsel, in the concluding sentence of 
his brief, as intimating the existence of a power in this court to order a 
new and sufficient security to be now taken to the attachment, we can- 
not assent to it. What the lower court might have done, upon applica- 
tion there made at the time the judge dissolved the attachment because 
of the insufficiency of the surety, it is not necessary for us to say. It 
is certain that we cannot order a new security to be taken now. 

The rehearing is refused. 








Boarp oF ScHoot Directors oF Concorpia vs. ALBERT G. OBER. 


The Board of School Directors of a parish are without authority to bring suit for the reven- 
dication of land donated by Congress to the State for public school purposes, and sold 
under a law of the State, unless empowered to do so by a legislative act. 


PPEAL from the Thirteenth Judicial District Court, parish of Con- 
cordia. Hough, J. 


George S. Sawyer for plaintiff and appellee: 
First—The sale relied on by defendant as the basis of his bankrupt 
title and prescription, viz.: the sale by the parish treasurer to York 
& Hoover, is null and void upon the face of it. 1st. because it does 
not appear that the inhabitants of said township ever gave their 
consent to authorize the said sale. U.S. Statutes at large, vol. 5, p. 
27 
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600; 12 A. 841; C. C. 1797, 1818, 1798, 1800, 1811, 1816, 1945; 29 A. 
77. 

Second—Because it does not appear on said record that said section 
was sold in lots of not less than forty, nor more than one hundred 
and sixty acres, as the law requires. Rev. Stat. of 1870, sec. 1316; 
C. C. 3010. 

Third—Because it does not appear upon said record that there was any 
appraisement by sworn appraisers, selected as required by law, or 
what was the amount of said appraisement. 4 L. 421; 8 N.S. 246; 
4 L. 150, 207; 11 M. 610, 675; 9 L. 542; C. C. 3010; 10 L. 285. 

Fourth—The notes given for the price were not made payable to the 
Auditor of Public Accounts as the law requires. 10 L. 285; 3 L. 
421; 4 L. 150, 207. 

Fifth—It does not appear by legal evidence that there was any warrant 
from the proper officer to authorize the said sale, and the maxim 
“ De non existentibus et non apparentibus eadem est ratio,” has its 
application here. 

The plea of estoppel is simply absurd ; the inhabitants have done noth- — 
ing to estop themselves, and their trustees could do nothing to estop 
them ; cestui qui trusts or beneficiaries of trust cannot be estopped’ 
by the acts of their trustees, no more than minors can be estopped 
by the acts of their tutors. 


O. Mayo for defendant and appellant: 


First—That the School Board of Concordia parish cannot sue, or stand 
in judgment for the purposes sought to be accomplished in this 
suit. 

In reply to plaintiffs first point, he quotes Miss. Rep. vol. 13, pp. 33 to: 
37; 13 An. 216; Act of Congress, February 15, 1843; 12 A. 366. 

In reply to plaintiff's second point, he quotes 13 A. 213; 20 A. 174; 29 A. 
534, 

In reply to plaintiff's third point, he quotes 21 A. 425; 30 A.174; 21 A. 
428. 


————_—_—_ 


The opinion of the court was delivered by 

MannineG, C.J. This suit is instituted to annul a sale of the 16th. 
section in township 4 range 9 E. in Concordia parish, made in August 
1860, when it was adjudicated to York & Hoover, from whom the de- 
fendant derived title through mesne conveyances. The defendant ex-. 
cepted to the capacity of the plaintiff to sue for the revendication of 
this land. 

The sale was made by Purvis, the treasurer of that parish and the 
terms were complied with. The cash portion of the price was paid into 
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the State Treasury, and the notes, representing the credit instalments, 
were transmitted to the Auditor of Public Accounts. The plaintiff 
seeks to recover the land, and its rents and revenues during the inter- 
vening years. 

These lands were donated by Congress to this State for public school 
purposes. By Act of Feb. 15, 1843, the legislature was authorized by 
Congress to provide for their sale and the conveyance of a fee simple 
title to the purchaser, and the manner of sale and disposition of pro- 
ceeds was prescribed by our legislative Acts of 1855. The State is a 
trustee of the lands, or of the proceeds of their sale, for the use of the 
inhabitants of the townships wherein they are located. When then a 
suit was brought in the name of the State Treasurer, to whom the notes 
for the credit portion of the price of the land were made payable, for 
the rescision of the sale for their non-payment, and a similar exception 
to the present was made, the right of that officer to stand in judgment 
for the State was maintained. Hunter v. Williams, 16 Ann. 129. 

Can the Board of School Directors of any parish represent the 
State in a like case without her authority? The plaintiff cites School 
Directors v. Anderson, 28 Ann. 739 as conclusive, but it is against him. 
That suit was on the part of the Board for Carroll parish, and the court 
maintained the right on the ground that legislative authority had been 
expressly given, by a law on the subject which was restricted to Carroll 
parish, Sess. Acts 1861, p. 93, though we are inclined to think if the 
language of that Act had been scrutinized, it would have been found 
deficient for that purpose. The plaintiff refers us to the act of 1877 for 
authority, Sess. Acts, p. 28, which created the parish Boards of Di- 
rectors. The 4th sect. enumerates the powers and duties of these 
Boards with painful minuteness and exhaustive recitation, and in no 
one of its involved and elongated sentences is this power conferred, or 
any other analogous to it. So also we are referred to sec. 7 of the Act 
of 1874, but this merely authorizes the Superintendent of Public Educa- 
tion to appoint a lawyer to examine the notes given for the purchase of 
school lands, and to recover lands improperly held and revenues di- 
verted. Sess Acts 1874, p. 216. But when lawyers are employed they 
must bring suit properly, in the legal way, and in the name of whoever 
is capable of suing for the land. 

The title to this land has never been in the parish Board of School 
Directors. The title was in the State under the donation of the general 
government, and she held it for a specific purpose, with authority to 
sell the lands, and a mandate to hold the proceeds and invest them for 
thé benefit of the schools. No doubt she could confer authority on the 
parish Boards of Directors to sue in her stead, but she has not done it. 
On the contrary the State has seemed very tenacious_of this power, and 
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we think rightly, considering the position of trustee in which she stands 
to this fund. Never has she by a general Act given the parish Boards 
the power to sue in such case in their names and the exception was 
therefore well taken. 

The lower court overruled the exception, and after hearing the 
merits of defence maintained them. We do not feel called on to go into 
their examination, and cannot therefore affirm the judgment upon the 
merits, but we cannot mulct the defendant in costs, therefore 

It is ordered and. decreed that the judgment of the lower court is 
reversed, and that there be now judgment maintaining the exception, 
and dismissing the plaintiff's suit at his costs in both courts. 

Mr. Justice Spencer is recused. 

Rehearing refused. 








FREDERICK Davis, ADMINISTRATOR, ET AL. VS. GREVE & WILDERMAN ET AL. 


Where, on an application for the appointment of an administrator, the question was whether 
a person who had disappeared from his home was dead or was merely an absentee, the 
parish judge, after hearing the proof, solemnly decided that he was dead, and appointed 
an administrator of his succession, such judgment cannot be questioned collaterally; and 
until it has been set aside other tribunals must assume that the person is dead. 

Where more than thirty days elapsed between the making of a contract and the death of a 
party alleged to have been insane, the insanity cannot be shown, after his death to invali- 
date the contract unless interdiction shall have been applied for, except where the act or 
instrument contains, in itself, evidence of the insanity of the deceased. 

Where the mortgagor holds by a title apparently legal and valid, which is properly inscribed 
in the public records, the mortgagee in good faith is not affected by fraud, or simulation, 
or want of consideration between the mortgagor and his vendor. 

The good faith which the law requires and protects is that which exists at the time of con- 
tracting; and the rights of the mortgagee in good faith are not impaired by subsequent 
notice or knowledge of defects in the title of the mortgagor. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie, J. 


Moore & Badeaux for plaintiffs and appellees : 


First—What the intimate friends of a deceased person said about his. 
insanity is admissible to show the common fame and notoriety of 
the insanity. 6 A. 172. 

Second—Where a deceased was notoriously insane to the knowledge of 
those dealing with him, contracts made with him will be held null, 
although interdiction has not been applied for. 12 A. 24, 624, 651; 
C. C. 396, 1781, 1788, 1766, 2439. 





NEW ORLEANS, MARCH, 1880. 





Davis, Administrator, et al. vs. Greve & Wilderman et al. 





Third—One who alleges a sale made with an insane person, must show 
two things, Ist. payment of price, and 2d. a lucid interval. 12 R. 
98; 10 A. 691; 6 A. 108; 4 L. 115; Domat’s Civil Law, vol. 1, p. 187, 
2 225; Kent’s Com. vol. ii, pp. 570, 571, 572, 573. 

Fourth—Possessors in bad faith cannot by themselves, or by their as- 
signs, acquire the property of an immovable !)y the prescription of 
ten years. C. C. 3478; 24 Howard 553; C. C. 3452; Merlin, Rerer- 
toire de Jurisprudence, vol. 24, p. 180; 3 A. 324, 536; 16 A. 1380; 1 
A. 440; 2 A. 443. 

Fifth—Knowledge of the agent is knowledge of the principal. Story on 
Agency, 593; 1 A. 80; 2 A. 316; 14 A. 711. : 


E. W. Blake and Kennard, Howe & Prentiss for defendants and ap- 
pellants : 


First—An administrator cannot maintain a revocatory action, or repre- 
sent heirs. C. C. 1988-89, 1993 ; 29 A. 513; 14 A. 611; 4 A. 495; 26 
A. 607 ; 1 R. 525; 6 R. 20; 10 R. 387. 

Second—The formal judgment of a court cannot be treated as a nullity. 
29 A. 560. 

Third—The position assumed by the defense is, that inasmuch as the 
acts of 11th April, 1863, are sought to be annulled as mere simula- 
tions, having been signed by Kees, who had not the capacity to 
contract, he being at the time non compos mentis, the plaintiffs 
must establish one of two things, in order to succeed: first, that 
Kees had been interdicted, or secondly, that his interdiction had 
been applied for at least thirty days before his death. C. C. 1788, 
par. 5. No other proof is admissible. This proof must be unequiv- 
ocal, in order that plaintiffs may succeed in having these acts de- 
clared absolute nullities on that account. 

Fourth—The delivery of an immovable is always considered as accom- 
panying the public act by which it is transferred. C. C. 2479; 
30 A. 968. This principle is strengthened in the case of Meegels, 
because of their residing on the property at the time of their pur- 
chase, and as both vendor and vendees were living together’ the 
law declares in such a case that possession follows title. 3 N. S. 
337, 194, 349; 1 R. 41; 11 R. 533; 6 A. 710; 30 A. 968. 

Fifth—Provided an actual consideration, no matter how inadequate, has 
been paid for the purchase of an alleged sale, the transaction is not 
a simulated one, though the act declares the price to have been 
paid cash. 30 A. 968. 

Sixth—A party in possession is not bound to prove the reality of the 


sale attacked for simulation. 21 A. 647 ; Louque’s Digest, page 232, 
8. 4. 
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Seventh—The presumption of law is always in favor of sanity and 
capacity to contract, and this presumption continues until destroyed 
by the presumption juris et de jure, the decree of interdiction. 31 
A. 757. 

As plaintiffs have failed to establish the insanity of Kees in the mode 
pointed out, then it follows, as a consequence, that there was no 
incapacity proven, and the acts are not absolutely null on that 
account. C. C. 403, 1788; 12 A. 624. 

Eighth—Whoever claims that a sale is null because the price was not 
paid must prove the want of payment. 29 A. 607. 

‘Nipth—A mortgagee or vendee dealing in good faith on the evidence of 
a good title in the vendor or mortgagor will be protected. 6 
Cranch, 133 ; 11 L. 401; 29 A. 607; 14 A. 48. 

If evicted they are entitled to what they have paid, and value of im- 
provements they have put onthe property. See also 8 N.S. 224; 
9 L. 290; 13 L. 408; 13 L. 98; 4 ‘A. 227, 282; 5 A. 44. Hennen, p. 
1373, S. 1. 

It would be idle to hold a mortgage without the right to urge its fore- 
closure. 31 A. 352. 

Tenth—Prescription of one year. 

This is covered by the law which declares “that actions to annul con- 
tracts for fraud must be brought within a year from the time the 
fraud is discovered.” Hennen, p. 1213, S. 1. 

Eleventh—Prescription of five years. This is covered by C. C. Art. 
5342, relative to nullity and rescission of contracts, testaments, and 
other acts, and for reduction of excessive donations. 25 A. 98. 

Twelfth—Prescription of ten years. This is covered by C. C. article 
3442. 

Thirteenth—The plaintiffs’ demand is stale. 5 A. 140; 7 A. 555, 562, 
648 ; 14 A. 317. 

Fourteenth—Fraud is never presumed. It must be proved. Henn. Dig. 
vol. 1. pp. 525, 526 ; Story on Equity, 2190; 11 Peters, 295; 99 Pa: 
St. 257. 


The opinion of the court was delivered by 

Marr, J. Abraham Kees owned and resided upon a tract of land, 
on the Bayou Lafourche, near Lockport. He was a widower; and his 
family consisted, from about 1859, of his daughter, Widow Davis, and 
her children ; his son-in-law, Edward Meegel, and his wife and son; 
and Fritz Meegel,a cousin of Edward, who had just returned from 
California. 

On the 11th April, 1863, by two acts under private signature, 
executed in presence of witnesses, Kees conveyed one half of his prop- 
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d erty to Edward Meegel, for $4000, cash, and the other half to Fritz 
d Meegel, $3600, cash, as stated and acknowledged in the acts. Kees 
1 continued to reside on the place, as before, until the latter part of 1863, 
} when he disappeared from his home. He was an old man, of about 
le eighty years, feeble in body and in mind; and he was seen, for the last 
° time, attempting to cross a lake in Terrebonne parish, in a small hunt- 
it ing pirogue, with the avowed intention of going to his home on the 
Lafourche. The wind was high, the lake was rough, the weather was 
ot freezing: the owner of the pirogue informed the family of the perilous 
voyage the old man had undertaken; search was made immediately ; 
of but nothing has been heard of him since. The pirogue was found, by 
6 the owner, about a year after, adrift on the lake; and the probability is, 
either that Kees was drowned, or that he perished with cold. 
1- The Meegels continued to reside on the place, until 1865, when 
: Fritz died. Eugene W. Blake was appointed curator of the vacant suc- 
D. cession; and, by order of the probate court, the entire property of the 
succession, including the land acquired from Kees, was sold to pay debts ; 
~ and the whole was purchased by Edward Meegel. The final account of 
the curator was homologated, and he was discharged on the 30th August, 
1877. 
he In March, 1869, Edward Meegel mortgaged his property to Greve 
1e & Wilderman, to secure two notes representing accrued debt, amounting 
to $6945 11; and future advances not to exceed $3054 89; and, in April, 
t. 1871, he mortgaged the same property, to the same parties, to secure a 
d note for $1096 26, representing the indebtedness which had accrued 
under the stipulation in the first mortgage for future advances. In 
le April, 1875, Greve and Wilderman proceeded via executiva, on these 
notes and mortgages; and, in due course, the property was sold and 
2, adjudicated to Greve & Wilderman, far less than half the amount due 
them. 
x, In the meantime, in February, 1872, Charles G. Davis filed a peti- 
a: tion in the parish court, alleging the disappearance of his grandfather, 
Kees, in November, 1863; and praying to be appointed administrator of 
his succession. The parish judge, on the theory that Kees was dead, 
appointed Davis administrator ; and in April, 1872, this administrator, 
1, and his mother, then wife of Usé, brought suit against Edward Meegel 
is and the curator of the succession of Fritz Meegel to have annulled the 
d : notes of 11th April, 1863, and the property restored to the succession of 
; Kees ; and to recover the rents and revenues, on the ground: 1; that 
n Kees was non compos mentis; and that his insanity was well known to 
the Meegels, and was a fact of public notoriety: 2; that no considera- 
e, tion was paid by the Meegels. The case was put at issue; and in De- 


cember, 1872, Mrs. Meegel authorized and aided by her husband, 
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Edward Meegel, brought suit to annul the appointment of Davis as 
administrator, and the entire mortuary proceedings on several grounds, 
one of which was that the death of Kees had not been established ; and 
in November, 1873, by judgment of the parish court, the former pro- 
ceedings were annulled, on the ground that Kees was not dead ; but was, 
in legal contemplation, living and an absentee. 

Soon after this judgment was rendered Edward Meegel filed the 
peremptory exception that Davis was not capable of standing in judg- 
ment in the suit brought by him and his mother, his appointment as 
administrator having been annulled. The district judge maintained this 
exception ; and dismissed the suit as to Davis, alone, leaving it pending 
as to Mrs. Usé. No further proceeding was had in the suit after this 
judgment, 6th December, 1873. 

In July, 1877, Frederick Davis, brother of Charles G. Davis, filed a 
petition in the parish court, asking that a day be appointed for hearing 
testimony touching the death of Kees; and to be appointed adminis- 
trator, in the event of a judgment declaring his death. The testimony 
established the facts already stated, making it more than probable that 
Kees did not survive the hazardous voyage, which a sane man would 
hardly have undertaken in so fraila boat. The parish judge decreed that 
he was dead, and appointed Frederick Davis administrator in Sep- 
tember ; and in October, 1877, this suit was brought by this adminis- 
trator and his mother, joined and authorized by her husband Rozémond 
Usé, to recover the property and the rents and revenues, on the same 
grounds as alleged in the former suit. 

In the meantime Edward Meegel and his wife died; and Knight had 
been appointed administrator of his succession. Knight in his capacity, 
Blake as curator of the succession of Fritz Meegel, Greve & Wilderman, 
and Robert Meegel were cited as defendants. Exception was taken to 
the capacity of Davis to stand in judgment; and Blake specially ex- 
cepted that he was no longer the representative of the succession of 
Fritz Meegel. The case was put at issue by the answers of the de- 
fendants ; and Greve & Wilderman set up title and possession under 
the executory proceedings. There were also pleas of prescription, calls 
in warranty, and reconventional demands, which do not require special 
notice. 

The district judge was of opinion that Davis had no capacity to 
stand in judgment : that the conveyances to Edward and Fritz Meegel, 
and all the subsequent dispositions of the property, were nullities, so 
far as Mrs. Usé is concerned, not because of the alleged insanity of Kees, 
but because of fraud and non-payment of the price: that Greve & Wil- 
derman were in good faith as mortgagees, but that this could not avail 
them because they claimed title under a sale made after notice of the 
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defects in the title of their mortgagor : that as Kees had but two forced 
heirs, he could have disposed, gratuitously, of half his property ; and 
that Mrs. Usé was entitled to recover her virile share, one half of the 
légitime only. The judgment, accordingly, decreed Mre. Usé to be the 
owner of one fourth of the property, and condemned Greve & Wilder- 
man to pay her $250 a year for rent, from the 15th July, 1875, the date of 
the adjudication to them by the sheriff ; and it dismissed the demand of 
Davis, with reservation of the rights of the other heirs of Kees. Greve 


‘& Wilderman appealed ; and Davis and Mrs. Usé, in answer to the ap- 


peal pray that the judgment beso amended as to conform to the prayer 
of their petition. 

The record is very voluminous, much of it consisting of the testi- 
mony of numerous witnesses called to prove the mental condition of 
Kees ; and the counsel on both sides have discussed, at considerable 
length, and with much ability and research, the several questions raised 
in the pleadings. We think the real controversy lies within a very nar- 
row compass. 

All the circumstances proven, indicate plainly that Kees is no longer 
living ; and that*he perished in November, 1863. If he were still living, 
where could he have been wandering during the long years of his ab- 
sence, in his extreme old age and helplessness? But this is not an open 
question for us. The parish judge having jurisdiction, heard the evi- 
dence touching his death; and on the proof adduced he solemnly 
decided that Kees was dead; and appointed an administrator of his 
succession. No appeal has been taken, none can now be taken from 
that judgment; and it cannot be questioned collaterally. Until that 
judgment is set aside other tribunals must accept it as conclusive, and 
assume that Kees is dead, and that he died at the time indicated by the 
testimony, when he was exposed to perils from which death might well 
have ensued. 

The law provides, that if more than thirty days have elapsed be- 
tween the making of a contract and the death of the party alleged to 
have been insane, the insanity cannot be shown, after his death, to in- 
validate that contract, unless interdiction shall have been applied for. 
R. C. C. article 1788, paragraph 5. Kees lived, and remained at home, 
more than six months after the making of the conveyances to the 
Meegels ; and no application was ever made for his interdiction. All 
inquiry as to his sanity is precluded, by the express terms of the law; 
and it is now hushed in the silence of death. 

The testimony tends to show that the Meegels took advantage of 
the mental condition of Kees ; and that they had not the means of pay- 
ing in cash the price of their respective purchases. But the question is 
not whether, as between Kees, or the heirs of Kees, and the Meegels,. 
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these conveyances were voidable for fraud and want of consideration. 
The real question is how the rights of Greve & Wilderman are affected, 
conceding, for the sake of the argument, that the fraud and want of 
consideration, as charged in the petition, have been fully proven. 

The conveyances to the Meegels were well known to the family and 
neighbors of Kees, within a few days after their date. They were filed 
in the office of the parish recorder on the twenty-fourth April, 1863 ; but 
they were not actually recorded at that time, because by military order, 
the recording of transfers of property was prohibited. This prohibition 
was removed about January, 1865, and on the eighth of that month 
these conveyances were recorded without proof. On the 28th October, 
1865, they were authenticated ; and they were again recorded on that 
day. On their face they are valid in form; they disclose no defects in 
the title which they purport to convey; and they acknowledge the 
receipt of the price by Kees. The Meegels were certainly in posses- 
sion, after the disappearance of Kees; and their recorded titles gave 
notice that they claimed to be the owners. 

Five years after the date of these titles, three years after they had 
been inscribed in the public records of the parish, Fritz Meegel died ; 
and in the mortuary proceedings, apparently regular, his half of the 
property was sold at public sale, and purchased by Edward Meegel ; 
and the conveyance to him by the curator was duly recorded on the 
2ist December, 1868. 

Reference has been made in the argument, to a suit brought by 
Toups, against Edward Meegel, in May, 1872, to recover’ two arpents 
front on the upper line of the nine arpents conveyed to Fritz Meegel by 
Kees. Of course, this suit can have no bearing on the question of the 
good faith of Greve & Wilderman, in accepting the mortgages of 1869, 
and 1871, not only because of the date at which it was brought but because 
the only question passed upon in that suit was that of priority of title. 
Toups claimed under a notarial title from Bourgeois, duly recorded, in 
1872; and Bourgeois acquired from Kees, by notarial title, duly recorded 
in 1856. When Kees sold nine arpents to Fritz Meegel he sold two ar- 
pents which did not belong to him; and when Edward Meegel pur- 
chased, at the probate sale, he did not acquire these two arpents; and 
this court so decided, at the February term, 1876. 28 An. 111. 

It was proven that Digher told Greve, one of the defendants, that 
the title of the Meegels was not good, that everybody looked upon it as 
a fraud; but he does not fix the date of this communication otherwise 
than that it was three or four years before the sale under the mortgages ; 
and he says that Greve made him no answer. 

It was also proven that Mr. Blake, who was attorney for Edward 
Meegel in 1869, was the attorney for Greve & Wilderman in the execu- 
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tory proceedings. The argument is that, as Blake must have known the 
defects in Meegel’s title, when the mortgages were granted, Greve & 
Wilderman, who became his clients in 1875, are to be charged with 
notice. Surely counsel cannot be serious in urging this; but if it had 
been proven that Mr. Blake, in 1875, when he was employed by Greve 
& Wilderman to enforce their mortgage rights, had told them that the 
title of Edward Meegel was bad, their good faith as mortgagees would 
not have been thereby impaired. There in nothing in the record to im- 
pugn the good faith of Greve & Wilderman as mortgagees ; and it cannot 
be seriously questioned. 

It is well settled that the holder of the legal title, which is properly 
inscribed in the public records, whether it be simulated or fraudulent, 
conveys a good title to the purchaser in good faith. There can be no 
difference, in principle, between the good faith of the purchaser, and 
the good faith of the mortgagee, so far as their respective rights are 
concerned ; and jurisprudence makes none. In Foster vs. Foster, 11 
La. 401, Thomas Foster conveyed 18 slaves to his brother Levi, fraudu- 
lently and without consideration. Some months after this title had been 
recorded, Levi Foster mortgaged the slaves, for his antecedent debt. 
Both the Fosters died ; and the representatives of Thomas brought suit 
against the representatives of Levi, to recover the slaves, on the ground 
of fraud and want of consideration. The mortgage creditors of Levi 
intervened, and asserted their rights. This court said, page 408 : 

“Had Levi Foster sold the slaves to a third person, ignorant of 
the nature of the sale from his brother, it cannot be doubted that the 
vendee’s title would have been good. A mortgage is in the nature of an 
alienation ; and the mortgage creditor, who had no knowledge of the 
fraud, would be equally protected with the vendee. No principle is bet- 
ter established in law or moral justice than that third persons, acting 
in good faith, shall not be prejudiced by the frauds of others, in which 
they have no agency or concern.” 

This doctrine was approved and affirmed, after elaborate argument, 
in Stockton vs. Craddick, 4 An. 283, which was also the case of a mort- 
gage by a fraudulent vendee. 

In Hunter vs. Buckner, 29 An. 604, the purchaser, Walmsley, who 
had not paid the price, although payment was acknowledged in the con- 
veyance, mortgaged the property to Buckner who was in good faith ; 
and. Buckner proceeded via executiva. The vendors of Walmsley sued 
to arrest the sale, to annul the mortgage, and to recover the property 
for non-payment of the price. This court held that Buckner was not 
affected by any secret purposes or understanding between the original 
parties, not brought home to him. That the resolutory condition is, in- 
deed, implied in all commutative contracts ; and its effect is to restore 
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the status that existed at the date of the contract ; but, “the act of sale 
informs the world that the price was paid ; and Buckner, acting on that 
information, gave credit to the owner of the property, and is entitled to 
enforce his mortgage rights upon it.” 

The mortgagee in good faith, acquires the right to have the mort- 
gaged property sold in satisfaction of the mortgage debt; and if he 
cannot do this, the mortgage is of no value. Subsequent notice or 
knowledge of defects in the title of the mortgagor, can no more impair 
the right of the mortgagee to seize and sell the mortgaged property, 
than could the right of the purchaser in good faith, to hold and enjoy 
the property, be affected by subsequent notice or knowledge of the 
fraud or simulation in the title of his vendor. The contrary doctrine 
would strip real estate and mortgages of their value; and would leave 
the rights of innocent third persons, dealing on the faith of public re- 
corded titles, in a deplorable state of uncertainty and insecurity. The 
good faith which the law requires is that which existed at the time of 
contracting ; and the vendee and the mortgagee are equally protected 
in their respective rights by this good faith. 

Of course Mrs. Meegel could not have been expected to make any 
attack on the title of her husband ; but there was no obstacle to the 
operation, by Mrs. Davis, of her rights as one of the forced heirs of her 
father. The title was never called in question, judicially, until 1872, 
nine years after its date, and after the disappearance of Kees, four years 
after the death of Fritz, and three years after Greve & Wilderman had 
acquired their rights as mortgagees. Their good faith protects the title 
which they subsequently acquired, in the enforcement of their mortgage 
rights, as effectually as it protected those rights, ab origine. 

The judgment appealed from is, therefore, annulled, avoided, and 
reversed ; and the demand of plaintiffs, appellees, is rejected, and their 
suit dismissed, with costs in both courts. 

Rehearing refused. 





No. 7827. 


Tue State vs. Micuet E. DomInevuss. 


An information for perjury will lie, when it appears that the false swearing was done ina 
suit which was within the jurisdiction of the court that tried it. 

Justices of the peace have jurisdiction of suits by lessors to recover possession of their 
leased premises, at the termination of the leases thereof. 

The rule of evidence that parol proof will not be admitted to explain, alter, or vary an authen- 
tic act is not applicable to the investigation of a charge of perjury, where the object was 
to prove what was said and done by the prisoner at a particular time, as a part of the 
res geste. 


pong from the Superior Criminal Court, parish of Orleans. Whit- 
aker, J. 
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J. C. Egan, Attorney-General, for the State : 

First—The testimony offered was admissible as part of the res geste, 
to show intent and knowledge. The objection made only applies 
to an investigation to affect title of real estate, and is inapplicable 
when the object is to prove criminal intent and knowledge. 

Second—The proceedings before the justice of the peace seem to have 
been conducted under sec. 2155 of the Revised Statutes of 1870, 
and by the terms of this act “it is lawful for lessor to cause the 
tenant to be cited to appear before any justice of the peace having 
competent jurisdiction, in order to be then condemned to deliver 
him the possession of the leased premises.” By section 2158, the 
lessor can make use of the law against any under lessor. The court 
therefore had jurisdiction. 


Charles G. Ogden for defendant and appellee : 

First—Over such a suit a justice of the peace has no jurisdiction, C. P. 
1068, and therefore the demurrer should have been sustained. See 
Archbold’s Criminal Practice, vol. 2, pages 951, 952, 955 (note 1) and 
970 (note 1). Waterman’s Crim. Digest, p. 500, sec. 43, p. 501, sec. 60, 
p. 502, secs. 63 and 66, and p. 509, sec. 144. Bouvier’s Law Diction- 
ary, vol. 2, page 531, No. 5. 

Second—That parol evidence is inadmissible to explain, contradict, or 
vary an authentic act. Walker’s Digest, p. 178, No. 148, and p. 179, 
Nos. 159 and 162. 

Third—That the question of the payment of rent, vel non, was not 
material to the issue and there could be no perjury within the law 
in the testimony upon that point. Waterman’s Criminal Digest, p. 
496, sec. 1; Archbold’s Criminal Practice, vol. 2, pp. 960 and 962, 
note. 





The opinion of the court was delivered by 

Mannina, C.J. The prisoner having been convicted of perjury and 
‘sentenced to five years’ imprisonment at hard labour, appeals. 

There was a demurrer to the information in this—“ that the informa- 
tion, and the matter therein contained, in manner and form as the same 
are set forth, are not sufficient in law, the court wherein the alleged 
perjury is charged to have been committed being without jurisdiction 
ratione materic of the suit therein pending, and that the defendant is 
not bound by the law of the land to answer the same.” It was over- 
ruled. 

The suit was before the First Justice of the Peace of Orleans, and 
was instituted by the prisoner against Andrew Branagan and another. 
The citation required them “to answer the demand of the plaintiff 
against you for the possession of the premises on Fourth street,” etc. 
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The suit before the justice seems to have been conducted under 
sec, 2155 Rev. Stats., where jurisdiction is conferred upon that court to 
hear and determine such questions, and the prisoner had selected that 
forum in which to lodge his complaint. The perjury was committed on 
the trial of that cause. The demurrer was properly overruled. 

On the trial of the criminal charge, a witness for the State was 
asked, “ what happened there,” meaning at the notary’s office when a 
deed for real property was executed. The prisoner’s counsel objected 
to the question on the ground that parol evidence was inadmissible to 
explain, alter, or vary an authentic act. That rule has no applicability 
to the investigation of a criminal offence, wherein it is sought to prove 
what was said or done by the prisoner at a particular time as a part of 
the res geste, where, for example, the object was to shew his knowledge 
of certain facts, and thereby to prove his perjury when he swore to dif- 
ferent fasts. The court properly admitted the testimony. 

Judgment affirmed. 





No. 7787. 
T. W. Ropsrns, Saerirr, vs. B. M. G. Brown. 


A sheriff has a cause of action in damages or otherwise to protect his possession and to shield 
himself from liability; but this right of action is limited by the degree of responsibility 
which may result should the property seized be illegally withdrawn. 


PPEAL from the Fifth Judicial District Court, parish of East Feli- 
ciana. McVea, J. 
T. J. Kernan, Calhoun Fluker, and K. A. Cross for plaintiff and ap- 
pellee : 

The possession of the owner is divested by seizure, and the sheriff is 

. the rightful possessor and can maintain an action of trespass against 
a disturber of this possession. 6 Rob. 101. 

When the sheriff’s possession has been divested by force and frand on 
the part of the seized debtor, the wrong cannot afterward be con- 
doned by a compromise between the seizing creditor and the seized 
debtor. 29 An, 214. 


Wedge & Moore and J. G. Kilbourne for defendant and appellant : 


There has been no force or fraud used by defendant to divest the sheriff’s 
. possession. Defendant has paid the seizing creditor his full claim, 
interest and costs. This puts an end to the sheriff's right of action 

as legal possessor. As to damages, he has suffered none personally, 
and cannot recover any. Field on Damages, p. 31; 17 La. 567; 7 
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Nebraska R. 194; 4 An. 79, 440; 7 An. 447; 10 An. 33; 11 An. 645; 

5 Indiana R. 352 ; 18 ib. 350; 20 ib. 190 ; 11 ib. 64; 13 An. 116. 

The opinion of the court was delivered by 

Waitt, J. The plaintiff, as sheriff of the parish of East Feliciana, 
sues to recover the sum of $1090 upon the following cause of action: 
That as sheriff, under the authority of a writ of sequestration, he levied 
on certain cotton, the property of John Dent, the defendant in the 
sequestration, and placed the same in charge of a keeper ; that the de- 
fendant fraudulently and illegally by force of arms took from the posses- 
sion of the keeper two of the bales of cotton which had been seques- 
tered and retained the same, one thousand dollars of the claim being 
demanded as damages and the remainder as the value of the cotton. 
The defendant answered by a general denial and by a special denial of 
the right of the sheriff to stand in judgment in the absence of all com- 
plaint by the plaintiff in the sequestration suit. There was judgment 
below on the verdict of a jury for two hundred and fifty dollars dam- 
ages ; defendant appeals, and plaintiff answers praying judgment as 
asked below. The facts as disclosed by the record are as follows : 

On the 24th September, 1877, Picard & Weil, on a claim of $137 54, 
caused to be issued a writ of sequestration against John Dent and 
others. Under this writ the sheriff seized a small growing crop belong- 
ing to Dent and appointed one Keiler as keeper some time afterward. 
Dent, who had obtained his supplies from Brown, called upon him to 
obtain bagging for two bales, which he offered to deliver to him, the two 
bales being a part of the crop which had been seized. Brown thereupon 
sent his son with a wagon to the gin where the cotton was, and upon the 
refusal of the keeper to deliver it, he falsely represented to him that he 
was a deputy sheriff, and by this misrepresentation obtained possession 
of two bales of the cotton, which he took in the wagon to his father’s 
premises. Upon learning of the removal, a deputy sheriff called on the 
defendant for the return of the cotton, which was yet in the defendant’s 
hands. He pointed it out to the sheriff, told him he claimed it as fur- 
nisher of supplies ; would hold it subject to the Picard & Weil suit, but 
refused to haul it back himself to the place whence it had been wrong- 
fully removed. This suit was then commenced, and shortly thereafter 
the defendant acquired all the right of Picard & Weil in and to their 
suit against Dent, and paid the costs, including those of the sheriff 
therein. Under this state of facts the defendant contends that the. 
sheriff has no action in damages, as sheriff, and that if he had the same 
was settled by the payment of the claim and costs of Picard & Weil, 
under whose sequestration the cotton was held by the sheriff. We take 
it that a sheriff entitled to the custody and possession of property has. 
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an action in damages or otherwise to protect his possession and to shield 
himself from responsibility, and that this right for that purpose is 
limited by the degree of liability to be entailed on the sheriff should he 
illegally part with the property which it is his duty to hold. To this ex- 
tent and no further we consider the case of Winn vs. Elgee, 6 R. 101, 
as going. This being true, the only question is how far the settlement 
made with Picard & Weil after the institution of this suit deprived the 
plaintiff of remedy, or rather diminished the quantum of damages ? 
‘The settlement obviously relieved the plaintiff from all liability to Picard 
& Weil, and was hence destructive of all claim to actual damages unless 
it be the expense to which the plaintiff was subjected in bringing the 
present suit, for which one hundred dollars would be a liberal allowance. 

, It is contended that as the sheriff had a cause of action that cause 
could not be destroyed without his privity. The fallacy consists in 
confounding the claim of a sheriff as sheriff with his individual rights, 
if any, and his independent right as sheriff to commence an action to 
protect himself from liability with the cessation of the right of action 
upon the settlement of the cause of action. The axiom of “ sublato 
fundamento cadit opus,” is decisive of the cause. 

We therefore order that the verdict and judgment below be reduced 
from two hundred and fifty to one hundred dollars, and as thus reduced 
they be affirmed, the costs below to be borne by the defendant, those of 
the appeal by the plaintiff. 








No. 7776. 


W. L. Jackson vs. R. P. MIcuer ET AL. 


“The real cause and consideration of a written contract involving a transfer of immovable 
property may be shown by parol evidence, although it appears that the real consideration 
was different from the one expressed in the contract. 

A transfer of mortgaged property to the mortgage creditor in settlement of a debt much 
larger in amount than the value of the property, is not in fraud of the debtor’s other 
creditors, 


PPEAL from the Thirteenth Judicial District Court, parish of Con- 
cordia. Hough, J. 





W. F. Mullen and Geo. W. Sawyer for plaintiff and appellant : 
First—That the parol evidence to show the consideration of the trans- 
fer from Miller & Walton to John A. Miller was inadmissible, is 
established by the following authorities: Skillman and Wife vs. 
Lacey, 12 M. 404; Clark vs. Farrar, 3 M. 252, 253; Hart vs. Clark, 
5 M. 614; Semple vs. Fletcher, 3 N. S. 385; 2 L. 447; 17 L. 366; 
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FT Girod vs. Vines, 23 An. 588; 8 M. 216; the cases of Semple vs. 
5 Fletcher, 3 N. 8. 385 ; Pothier on Obligations, t. 1, pt. 4, art. 3; C.C. 
e 1808, 241, 1876, 2275 ; 6 M. 429; 4N.S. 159; 2 L. 448; 41.1; 16L. 
" 130; 9 R. 416; 4 An. 441; 15 An. 577; 27 An. 198; 28 An. 181. 
% Second—But if the evidence is held admissible, it shows a giving in pay- 
t ment by an insolvent debtor, which is prohibited. C. C. arts. 2658 
e and 2440; 10 L. 159; 21 A. 196. 
9 Third—The relation of creditor and debtor existed between the plaintiff 
d and Miller & Walton at the date of the transfer attacked by reason 
3 of the suretyship of Jackson for Miller & Walton. Van Wyck vs. 
e Seward, 18 Wend. 375 ; Jackson vs. Myers, 18 Johnson R. 425 ; Fox 
>, vs. Hill, 1 Conn. R. 275; How vs. Ward, 1 Greenleaf R. 195 ; Lewk- 
e ner vs. Freeman, 1 Eq. Cas. Abr. 148. 
" O. Mayo for defendant and appellee : 
3, That parol evidence is admissible to show the true cause of a contract, 
0 even though it be another cause than that set up in the contract. 
n C. C. 1894, 1990; 3 An. 1385; 26 An. 548 ; 30 An. 966. 
0 
d The opinion of the court was delivered by 
d MannineG, C.J. The plaintiff sues to recover $4,798.50 with inter- 
f est of R. P. Miller and G. L. Walton in solido, and $1,701.50 of the lat- 
ter individually, and also to annul a sale made by these parties to John 
A. Miller of a plantation, and to subject it to the payment of his debt. 
John A. Miller being dead, his daughter and heir Georgia Miller, is a 
party defendant as his representative. There was judgment in favor of 
the plaintiff for the moneyed demands against R. P. Miller and Walton, 
and in favour of all the defendants, rejecting the demand for the annul- 
ment of the sale. 
i R. P. Miller and G. L. Walton purchased the Exéelsior plantation in 
n January 1859 from John A. Miller, the price being $73,284.00 of which 
3 $12,765.60 was paid cash. In January 1861 a mortgage was given by 
. these parties to their vendor upon this plantation and seventy negroes 
. to secure $77,712.35. In August 1867 they conveyed the plantation to 
. John A. Miller by deed, the consideration of which is said to be one 
dollar. 
The allegation of the plaintiff is that this sale is simulated and 
fraudulent, and is informal and void against third persons for want of a 
" legal price and consideration, and is not translative of property. The 
. defendant offered, and was permitted, to prove by parol the real con- 
" sideration of the transfer, which was the delivery and cancellation of 
7 the unpaid mortgage notes which John Miller held, and which had been 


substituted to the notes given two years before at the purchase, and 
28 
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which therefore included the whole of the credit instalments of the 
purchase price with accrued interest, and some additional sum. Bills of 
exception were reserved to the admission of this testimony and present 
the chief question for decision. 

It is a truism to say that titles to real estate can neither be created 
nor destroyed by parol evidence, nor can parol evidence be admitted to 
alter, vary, or contradict a written title, but the question here is whether 
such testimony can be admitted to discover the real cause or considera- 
tion of a contract, when it is not expressed, on its face. In Delabigarre 


‘vy. Second Municipality, 3 Ann. 230, where the object of the evidence was 


to shew whether the contract was a donation or compromise, this court 
said—courts of justice will pause and try to discover whether this was 
the real cause, for a contract is not the less valid though the cause be 
not expressed, and if the cause expressed be one that does not exist, 
yet the contract cannot be invalidated if the party can shew the exist- 
ence of a true and sufficient consideration. Civil Code, arts. 1888-1894. 
It is the necessary consequence of these provisions of law that the true 
cause may be shewn by any legal evidence, oral or written, and that the 
evidence adduced for that purpose never can be considered as contra- 
dicting the act. 

So in Heluin v. Minor, 12 Ann. 124 the consideration of a deed for 
land was stated to be “ for value received,” and its validity was attacked, 
the court say—the plaintiffs contend that if the act be considered a sale, 
it is void for want of a fixed and determinate price, and if it be consid- 
ered a donation, it is void for not having been passed before a notary 
and two witnesses. There cannot be any doubt that our courts would 
consider the instrument invalid as a donation, and it may not be techni- 
cally a sale under the Code, but it does not necessarily follow that 
the contract itself, after its executior, is to be considered as void because 
it cannot be classed-as a contract of sale. * * * A contract is not 
invalid because the cause has not been properly expressed. Civil Code, 
art. 1894. In a later case where the question was a partition of real 
estate it was said ;—This is not ‘an attempt to prove by parol a sale of 
immovable property, nor to contradict a valid existing instrument, but 
to shew that by accident or negligence the instrument in question was 
not made the depository of the intention and meaning of the contract- 
ing parties. Ex necessitate parol evidence should be received. Fleming 
v. Walton, 26 Ann. 545. In Brown v. Brown, 30 Annual, 966, we ruled 
that when an actual consideration, however inadequate, exists for an 
alleged sale, the contract is not simulated. Objection was made there 
as here, that the real consideration of the transfer could not be proved 
by parol. The consideration in that case was stated in the deed to be 
cash, and it was proposed to prove that notes were taken. We admit- 
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‘ted the testimony saying—if the cause expressed in the contract should 
‘be one that does not exist, yet the contract cannot be invalidated if the 
party can shew the existence of a true and sufficient consideration. 

In the present case the deed, after a form familiar to conveyances 
in the common law, expressed one dollar as the consideration, and the 
‘conveyance was from vendees in a former sale, of the property then 
bought, to their vendor accompanied by the cancellation of their notes 
which represented the original purchase price, and which was far in ex- 
‘cess Of the value of the property at the time of the resale. To say that 
‘this is to permit parol evidence to contradict the written contract is an 
abuse of terms. There was a valid contract i. e. the sale of the planta- 
‘tion. It had a valid consideration which was not expressed. Parol 
evidence was properly admitted to shew what it was. 

The only other question is that this resale is alleged to have been 
‘in fraud of creditors. John Miller had a mortgage to secure the price, 
and the land was not worth over one third its amount. A forced sale 
‘in foreclosure of his mortgage would have consumed the whole proceeds, 
and have left a large part of his debt unsatisfied. 

Judgment affirmed. 








No. 7782. 
F, M. RaxeEpDALeE ET Au. vs. Frep. Seip, PresipeENt Pouice Jury. 
‘Contiguous proprietors under R. S. 2754 construed to mean those whose land actually touches 


the road, or through whose land the road passes. Vicinal are not necessarily contiguous 
proprietors. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Blackman, J. 





R. A. Hunter & Robert P. Hunter for plaintiffs and appellants : 


‘Under the provisions of sec. 2754, Rev. Stats. of 1870, police juries can- 
not close, obstruct, or change public roads without the consent of 
the contiguous property owners. 


W. C. McGimsey & James Andrews, Jr., for defendants and ap- 
"pellees: 


‘The plaintiffs are not contiguous property owners such as the statute 
relied upon by them contemplates ; but residents of the town of 
Alexandria, to whom the said law gives no cause of action in the 
premises, 
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The opinion of the court was delivered by Wuirr, J. 
On Motion To Dismiss, 


We think the amount involved in this cause is within our jurisdic- 
tion. The motion to dismiss, as also that to transfer, is denied. 


On THE MERITs. 


Certain property owners enjoin the police jury from closing an 
old and opening a new road in the vicinage of the town of Alexandria. 
Their complaint is, that the closing of the old road will seriously damage 
property by them owned, and that they being contiguous proprietors the 
road cannot be closed without their consent ; that even if this be not the 
case, as the old road passes along the banks of the Bayou Rapides, it 
cannot be closed, the bayou being a navigable stream. 

We think the proof far from satisfactory as to the stream being 
navigable, and, if it were, know of no law compelling police juries to 
maintain public reads along the entire bank of all navigable streams. 
The road which it is proposed to close follows, as we take it, the mean- 
derings of the stream, while the new road leaves for a while the bank, to 
rejoin it at no great distance. 

The entire case, as we see it, turns upon the question of whether the 
plaintiffs are contiguous proprietors within the meaning of art. 2754 of 
the Revised Statutes, which forbids the closing of public roads without 
the consent of the contiguous property owners. We construe these 
words as designating those property owners through whose land the 
road passes ;“or, at all events, whose property is actually touching on 
the road. This view, of course excludes property holders who, although 
vicinal are not contiguous. Some of the plaintiffs are on the face of the 
papers residents of the town of Alexandria. Some reside outside of the 
corporate limits. The first, we think, are clearly not contiguous pro- 
prietors in the sense of the statute,as they own property in the town, on 
its streets, and in no sense contiguous-to the road. The fact that prop- 
erty owners in the town think that their interests would best be sub- 
served by a road approaching the town in one direction rather than 
another is beyond the issue, as the general power of the police jury is 
not controlled by the wishes of particular individuals, but by the statute 
which has made the consent of the contiguous proprietors the test of 
their right to make e* contemplated change. The proof is far from 
satisfactory as to wheffler the property owners outside of the corporate 
limits who are plaintiffs in this cause are contiguous in the sense we 
give to the word. We infer from the general drift of the testimony that 
they are not; yet we cannot so conclude without the risk of doing in- 
justice. Had the diagram which it was agreed by both parties shculd 
be made by the parish surveyor and annexed to the transcript been be- 
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‘fore us we would have been able to finally dispose of the matter. This 
‘not being the case, we think that the ends of justice require that the 
-ease be remanded for the purpose of ascertaining whether the plaintiffs 
or any of them are contiguous proprietors in the sense of the statute as 
herein above defined. 

It is therefore ordered that the verdict of the jury and the judg- 
ment thereon be set aside and reversed, and that this cause be remanded 
to the lower court for further proceedings according to law and in con- 
formity to the views herein above expressed ; the costs of appeal to be 
‘borne by appellee, those below to abide the final result. 

The Chief Justice takes no part in the decision of this cause. 





No. 7777. 
Anna S. MIELER vs. M. GreoraiA MILLER ET AL. 


‘Nullities of form in the probate of a will are barred by the prescription of five years. 

“One who has made a last will may, by a subsequent will, appoint an executor, and although 
the will last written contains no other provision than the appointment of an executor, 
the objection that it is not dispositive is rntenable. 


PPEAL from the Thirteenth Judicial District Court, parish of Con- 
cordia. Hough, J. 





George S. Sawyer for plaintiff and appellant : 


Plaintiff contends that the sale of certain real estate made by order of the 
probate court, in the succession of her late husband, at the instance 
of the testamentary executor, is null and void for the following 
reasons : 

First. The will itself,a nuncupative one by private act, was null and 
void, because it does not appear by whom, or where, or in whose 
presence it was read at the time of making the same. Prescrip- 
tion of five years does not apply. C. C. 1582; 5 Rob. 481; 6 An, 
242; 1 Rob. 48 ; 2 An. 926. 

‘Second. The will was ordered to be executed on the proof of the depo- 
sitions of but two witnesses, without accounting for the absence of 
others, or showing the impossibility of having more. C. P. 933, 
943 ; C. C. 1648; C. C. 12; 1 Rob. 48; 2 An. 726; 6 An. 246; 10 An. 
212; 5 Rob. 483:.6 An. 104; 5 An. 265; 17 An. 189. 

‘Third. The olographic memorandum in which the deceased named the 

executor, is not a testament, and contains no testamentary disposi- 
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tion. 29 An. Succession of Elliot ; 28 An. 697; 29 An. 560; C. C: 
article 1570, 1571. 

Fourth. The pretended sale was a scheme of collusion and fraud be- 
tween the executor and the purchaser. 


O. Mayo for defendants and appellees : 

The will was signed by the testator and requisite number of witnesses. 
On its face it appears to be legal and valid. All the formalities of 
the law were also observed in the probating of it. 

Besides, the action to annul a will is barred by the prescription of five 
years, which has been pleaded. 

The administrative acts of the executor, even if illegally appointed and 
qualified, must be held valid until the appointment is revoked, for 
the security of third persons. 30 An. 168; 28 An. 806. 

, The appointment of an executor in a subsequent olographic codicil is 
clearly legal. 

The charge of collusion is perfectly groundless. The property was sold 
for its full value, and no injury done to the succession. 





The opinion of the court was delivered by 
Wuirtr, J. This is a petitory action to recover a plantation in the 
parish of Concordia. Before stating the prayer of the petition, it will 
be well to state briefly the facts on which the cause of action is based, 
in order to a clear apprehension of the issues presented for decision: 
&e David F. Miller was twice married, his second wife being the plaintiff 
‘g in this suit. In 1856, during the existence of the second marriage, John 
A. Miller sold to Anna S. Miller, wife of David F. Miller, the land in 
controversy ; the price of the sale was $38,638 14, all on credit, and 
, evidenced by six notes of David F. Miller, drawn to the order of John 
4 A. Miller, and falling due in 1857, 1858, 1859, 1860, 1861, and 1862, all 
ae _ secured by special mortgage on the property sold. David F. Miller died 
in 1862 ; he left the following children, the issue of his first marriage: W. 
T., Eliza L., wife of W. B. Ulrich, Mary H., and Julia B. Miller, all majors; 
and David D. and Henry W. Miller, minors, as also three minor children, 
the issue of his second marriage. On the 29th September, 1862, W. B. 
Ulrich, the son-in-law of the deceased, applied for the probate of his 
will, which was ordered and granted, and on the same day a decree of 
probate was duly entered, and letters testamentary were issued to Ulrich, 
who was named as such in the will. An inventory was taken, in which 
was included the property above mentioned as having been acquired 
from John A. Miller. Ulrich, the qualified executor, as far as the record 
discloses, filed no account of his gestion ; various judgments were ren- 
dered against him as executor, amounting in principal alone to nearly 
-twenty-five thousand dollars, some of them containing recognition of: 
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special mortgages. In 1872, William 8. Miller, who had been named 
co-testamentary executor of his father’s will, applied for letters, which 
upon his qualification were issued ; he obtained an order for and had 
taken a new inventory, and shortly after, on his petition representing 
that there were debts to be paid, obtained an order of sale. Under this 
order, after due advertisement, the property now in question was adju- 
dicated to John A. Miller for the appraised value, $25,627.52. The 
executor filed his final account, which stated the privileged debts at 
’ $5851.69, and the other debts, mortgage and ordinary, at a sum which 
largely exceeded the action, leaving the succession hopelessly insolvent. 
The price paid by the purchaser of the real estate was called upon to 
contribute to the payment of the privileges to the extent of $3210.51, 
thus leaving the sum $22,417.01 to be applied to the debts, which were, 
as stated in the account, first, a stock mortgage of the Citizens’ Bank, 
subject to which the plantation was sold ; second, the vendor’s mort- 
gage in favor of the purchaser, J. A. Miller, stated in the account as 
then amounting to $39,603.20; third, various judgment creditors, some 
with recognition of special mortgage, amounting to, exclusive of in- 
terest, the sum of $25,151.02. Thus the result was that Miller, the 
purehaser, contributed to the payment of the privileges the sum of 
$3210.51, retained the balance of his bid, $22,417.01, in partial satisfac- 
tion of his claim of $39,603.20, and the other mortgage and ordinary 
creditors got nothing. The account was, after due proceedings, homolo- 
gated, these being the proceedings upon which the defendant’s title 
rests, she having acquired through the succession of her father, J. A. 
Miller. 

The claim of plaintiff is: 

First. That the property never belonged to the succession of her 
husband, having been acquired by her; that although the price was 
paid by the notes of the husband, these notes represented the giving to 
her in payment by her husband of a sum of money due by him in con- 
sequence of the receipt of her paraphernal property. 

Second. That the will was never duly probated, the witnesses not 
testifying to such facts as authorized the probate, and only two wit- 
nesses having been heard, when three were required by law. 

Third. That the appointment of Miller as executor was an absolute 
nullity, ag he was appointed under a so-called codicil, which was ab- 
solutely null, not being dispositive in its nature. 

Fourth. That all the proceedings in the succession of Miller were 
fraudulent and collusive, and were concocted between John A. Miller 
and the executor, with the object of divesting the succession of its title 
without consideration. 

We will pass on the grounds in detail. 
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1. The property was acquired during community; the presumption 
that it was community obtained. C. C. Besides, on the face of the 
sale the price was to be paid by the husband. No proof whatever is in 
the record substantiating the pretensions of the plaintiff as to the price 
having been intended tore-imburse her paraphernal claims. On the 
contrary, the proof is the other way. 

2. The will probated was in the nuncupative form by private act; 
the two subscribing witnesses, whose testimony was made the basis of 
the probate, testified as follows: one, “that he had carefully examined 
the instrument presented purporting to be the last will of David 
Franklin Miller; that he recognizes it as having been signed by said 
Miller, as for his last will in the presence of deponent and the other 
subscribing witnesses on the day of its date, and that the said Miller 
presented it to the witnesses, declaring it to be his last will and testa- 


“ment ; that deponents and the other subscribing witnesses, at the request 


of said Miller, and in his presence, and the presence of each other, 
signed the same as witnesses ; that all of said witnesses were at the time 
residents of this parish; that Phelps and Hamberlin are now absent 
from the State. The other witness testified that he has carefully ex- 
amined the instrument purporting to be the last will of David Franklin 
Miller ; that he recognizes the same as having been written by deponent 
under the dictation of said Miller; that said Miller presented the same 
to the subscribing witnesses, declaring it to be his last willand testament, 
and signed the same in the presence of deponent and the other sub- 
scribing witnesses, and that deponent and the other subscribing wit- 
nesses, at the request of said Miller and in his presence, and in the 
presence of each other, signed the same as witnes:es; that all of the 
subscribing witnesses were residents of this parish, and that Phelps, 
Hamberlin, and Welch, as depcnent is informed and believes, are now 
absent from the State. 

The grounds upon which it is said that the testimony was insufficient 
to justify the probate are, first, that only two witnesses testified ; second, 
that the proof did no: show that the will was read to the testator in the 
presence of the witnesses. 

First. The absence of the three other subscribing witnesses was 


 gworn to, and such absence justifies the probate on the testimony of 


less than three witnesses. C. C. 1653. True, in the case now before us 
there is testimony going to show that one of the witnesses sworn to as 
absent was really present in the State. The proof is not certain, but if 
it were, the fact would not render the probate absolutely null. 

Second. There can be no doubt that the reading of the nuncupative 
will by private act is necessary to its validity ; but C. C. 1649, in point- 
ing out what proof is required to probate such a will, does not enumerate 
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proof that the will was read. Whether or not this singular divergence 
between what is required for the validity of the will and the quantum 
of proof required for the probate renders null a probate made accord- 
ing to the requisites of C. C. 1649, is a question we need not consider, 
because we think the plaintiff's case, in so far as it attacks for nullity of 
form, is barred by the prescription of five years, which has been pleaded. 
C. C. 3540; Calais vs. Sembre, 10 A. 684. True, wills are solemn acts, 
and form is of the essence, the aphorism being forma dat esse rei, and 
therefore, a will not formal is: absolutely null. But as said in Calais vs. 
Sembre, there is a distinction between absolute nullities resulting from 
defect of form and those flowing from other causes, as said by this 
court in Vaughan et al. vs. Christine, 3 A. 328,in speaking of a case 
where form was of the essence of the thing attacked, where it was con- 
tended that form being of the essence, the nullity was, therefore, ab- 
solute: “Such is and has ever been the law; but counsel overlook the 
distinction that there are absolute nullities of different kinds, and that 
all absolute nullities arising from defect of form come within the general 
provisions of article 3507,” now article 3540. 

Third. We think it only needs statement to maintain the propo- 
sition that one who has made a last will may by a subsequent will 
clothed with the legal formalities appoint a testamentary executor. 
The last will was in the olographic form, and was duly probated. It is 
contended, however, that this last will refers to the appointment of an 
executor to some other than the will to which we have previously 
referred. This claim results from the following: The will last in date, 
which is called a codicil, says, “I hereby add this as a codicil to this my 
last will and testament, the said will having been dated on the 14th day 
of March, last past.” * + * * The will referred to is 
dated the 14th day of March, but the word fourteenth, which in the 
original will is written in letters, appears to have been incorrectly spelled, 
and has been altered. It is claimed that the word was originally the 
twentieth, and therefore the appointment of the executor refers to 
another will than the one probated. The original will is annexed to the 
transcript, and we are entirely satisfied that the word, as originally 
written, was the word fourteenth, which has been simply corrected as to 
spelling. The codicil, as found in the record, is attached to the will, and 
in it the testator speaks of it as “ this my will.” 

Fourth. We find no proof whatever of the charges of fraud. It 
is said that the claim of the first mortgage creditor was prescribed. 
We know not whether such was the case, but it is manifest that the 
claim was allowed by the executor on his account, and although so al- 
lowing it cut all the other creditors off in the distribution, no one 
seems to have charged or pretended that the claim was barred by pre- 
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scription. In fact, striking the claim from the account, the judgment 
creditors of the succession would remain unpaid. The succession was 
insolvent, as we have already shown, by a large amount, irrespective of 
the claims of the first mortgage creditor. 
The judgment below is affirmed with costs. 
. Mr. Justice Spencer recuses himself in this case. 
Rehearing refused. 


- No. 7496. 
Davin S. Bryon vs. ALLEN JUMEL, AUDITOR. 


Where a judicial office is legally abolished before the commission and qualification of ong 
elected to perform its duties, such person, never haviug been commissioned and qualified, 
cannot recover the salary of the office of which he was never an incumbent. 


= from the Third District Court, parish of Orleans. Monroe, 
J. , 





D. 8. Bryon for plaintiff and appellee : 

The relator’s case is exactly the same as that of Collens, 30 An. 861, 
Elmore, not reported, and Moss, 31 An. 142, all three decided in 
favor of the relators. 





H. N. Ogden, Attorney-General, for defendant and appellant: 





The opinion of the court was delivered by 

Manyine, C.J. The relator was elected the judge of the Superior 
District Court of this city at the electi»n in November 1876, and prays 
for a mandamus to the Auditor of Pullic Accounts compelling him to 
audit and issue warrants for his salary for the first three quarters. 
of 1878. 

By an agreed’ statement of facts, it appears that the Superior Dis- 
trict Court was in existence up to and including January 4, 1877, presided 
over by another judge than the relator, and that the relator applied to 
the Governor on the 8th of that month for his commission, which was. 
refused on the ground that there was some doubt whether the court 

‘then existed. 
This doubt was produced in this way. The legislature had passed 
an Act abolishing that court, and sent it to the Governor for his approval 
on March 11, 1876, who did not then approve it, but withheld the bill. 
The court continued its sittings, but on the assembling of the legislature 
in January 1877, the Governor approved the bill, and instead of sending: 
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the Act to the legislature sent it to a pseudo-legislature. The General 
Assembly thereupon provided a new mode of promulgating Acts (Sess, 
Acts 1877, p. 23) which the Governor had failed to return within the 
prescribed time, and under that law, this unreturned bill was promul- 
gated on March 15, 1877. Ibid. p. 86. The effect of this was to abolish 
that court’as we held in State ex rel. Mercier v. Judge Superior District 
Court, 29 Annual, 223. 

The relator appears to be in some confusion touching dates. His 
statement of facts gives January 4, 1877 as the day when the repealing 
bill was passed. It was nearly a year before, viz. March 11,1876. The 
date he gives is that on which the Governor sent the approved, bill to 
the wrong body. Its promulgation was legally made on March, 15, 1877, 
on which day we declared the court to have expired. 

His suit is for salary of 1878, the year after the extinction of the 
court. We are unable to sustain his demand. 

The relator’s case is unlike Collens’, 30 Annual, 861, whose office was 
a constitutional one to which he had been commissioned ; and unlike 
Moss’ 31 Annual, 142, whose salary was subject to reduction by the 
legislature. In the former, we held the judge’s office could not be 
abolished and himself deprived of its emoluments—in the latter, that 
the reduction. could not affect an incumbent whose term had commenced 
before the deduction. The relator’s office was created*by the legislature 
and by it abolished, and its abolition was recognised by this court to be 
complete before the time for which the salary is sued for. 

It is therefore ordered and decreed that the judgment of the lower 
court is reversed, and that the mandamus is refused at the costs of the 
relator in both courts. 





On REHEARING. 

Wuirer, J. Two propositions of fact are clearly established: Ist. 
That previous to the election of the relator a bill had passed the General 
Assembly, abolishing the office to which he was elected ; that the bill at 
the time of the election was awaiting executive action, and was inchoate, 
and that it became a law shortly after the election. 2d. That it was 
promulgated before the relator qualified. These facts, we think, are 
decisive of the cause, and render it legally impossible that we should 
grant the relief prayed for. The fundamental difference between this 
case and those of Collens (30 A. 861), of Moss (31 A. 142), and of Elmore 
(Opinion Book No. p. ) is that here the claim is for the salary of 
an office of which the relator was never an incumbent, because of his 
non-qualification, while in the cases cited the claimants had qualified, 
and were in possession and legal exercise of the judicial functions upon 
which their claims were based. “Whether or not the fact, that the bill 
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abolishing the office to which he was elected was depending for executive 
approval at the time of the election, would deprive the relator of his 
right to the emoluments of the office, had he qualified before the promul- 
gation of the law by which the office was legally abolished, is a question 
upcn which we need express no opinion, as we rest our decree solely on 
the ground that the absence of the commission and the want of qualifi- 
ation renders it impossible for us to hold that the relator was illegally 
deprived of the functions of an office which he never held, of which he 
was never an incumbent. For these reasons, pretermitting all examina- 
tion of the.other issues, we think our former conclusion in all respects 
correct, 

It is therefore ordered that our former decree remain undisturbed. 


No. 7783. 


ALLEN, NuGEent & Co. vs. A. CARRUTH. 


‘One who, in consenting a mortgage, has specially waived the homestead, cannot quoad the 
mortgaged property, claim the homestead, overruling Hardin vs. Cerf, 29 A. 333. 


4 PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 





C. D. Favrot for plaintiffs and appellants : 

A person who, in obtaining a loan of money, mortgages his property to 
secure the payment of the debt, and renounces his right of home- 
stead uponthe same property, is estopped from afterward claiming 
said homestead. Dissenting opinion of Chief Justice Manning, in 
Hardin vs. Wolf & Cerf, 29 An. 333; 29 An. 64. 


J.&G. W. Burgess and McGloin & Nixon for defendant and appellee : 

The law creating the right of homestead is based upon reasons of public 
policy, and the exemption cannot be waived in any case. 

The case at bar is not one where there is a special waiver as to a par- 
ticular piece of property ; but the waiver is a general one as to all 
the property of defendant. 

Special or general, such a waiver is illegal, and does not estop defendant 
from claiming his homestead. C.C. art. 12; Holman vs. Johnson, 
Coup. 343; Chitty on Con. 653; 29 An. 333; 29 An. 330; 22 N. Y. 
244; 49 Tenn. 387; 74 N. C. 350; 10 How. Pract. Rep. 282; 22 N. 
Y. 250. 





The opinion of the court was delivered by 
Wuirtt,J. A majority of this court; two dissenting, held in Hardin vs. 
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Wolf, 29 A. 333, that the benefits of the homestead act of 1865 could not, 
as a matter of public policy, be waived ; and that hence, a debtor who in 
consenting a mortgage had expressly waived the benefits of the home- 
stead, could recover the homestead as against the mortgage creditor. This 
case presents the identical question, and we are urged to re-examine it. 
The opinion in Hardin vs. Wolf was prepared by one now, alas! lending 
no longer the aid of his mature judgment and ripe scholarship to the 
discharge of the grave and solemn duties this court is called upon to 
perform. The opinion gives evidence of that care and research which 
was the leading feature of Judge Egan’s mind. The reverence we have 
for his memory, the knowledge of how much weight his opinions carried 
with them, have caused us to hesitate, to doubt the wisdom of re- 
examining a question concluded by his voice, when the reconsideration 
was to be had without the assistance of his reason and learning. After 
much reflection, however, we have concluded that as one decree rendered 
by a divided court was not the proper subject for the rule of stare decisis, 
it was a duty imposed on us to decide the issue upon our convictions, 
and in so doing we would best do reverence to the opinions of one who 
made the performance of duty the aim of his judicial career. Approach- 
ing, then, the question as a new one, we have patiently gone over the 
_ grounds urged in favor of the nullity of the waiver, and have been 
unable to give our adhesion to them. The statute certainly contains no 
limitation on the power of the owner of the homestead to alienate or 
encumber it as he please, and if in his hands it is subject to all the elements 
of perfect ownership, usus, fructus, and abusus, we cannot deprive the 
owner of any of the rights flowing from such dominion, one of which is 
the right of alienation, which embraced a fortiori the right to renounce 
any claim to the thing alienated or encumbered. We think that the 
declaration that the owner who has the statutory power of alienation 
cannot, in encumbering his property, waive quoad the property encum- 
bered his right to claim a homestead, would be on our part judicial 
legislation by which we would deprive the owner of his right of perfect 
ownership, and write in the statute by interpretation a restriction on 
the power of alienation. The conclusion reached by this court in Hardin 
vs. Wolf was founded, as we take it, on three propositions : 

First. That in our sister States homestead laws have by the pre- 
vailing opinion been considered as importing a denial of the power of a 
debtor to waive his claim to avail himself of their benefits. 

Second. That motives of public policy point to the necessity of 
construing the homestead law in such a manner as to imply an inhibition 
on the power to waive. 

Third. That while the statute in terms does not restrict the right 
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of the owner, yet such restriction results by necessary, or at all events, 
reasonable implication from the context of the statute. 

To none of these propositions can we give our assent. 

1. Whatever may be the opinions in other States, they ought not 
to control or guide us in enforcing or interpreting our own statute, 
unless it were made manifest that the statutes of other States were 
identical with our own, which is not the case. Even pretermitting this 
view, an examination of the authorities relied on in Hardin vs. Wolf, we 
think, will make it clear that they are inapplicable to the question now 
before us. Without reviewing them in detail, we think they all either 
depend on the peculiar provisions of the statute law which they inter- 
pret, or if they formulate a doctrine, simply teach that a general renun- 
ciation of the right to claim the benefit of homestead or exemption laws 
cannot be enforced. Upon even this proposition there is division of 
authority ; taking it, however, as sound doctrine, it does not meet the 
instant issue, which is not whether a general renunciation of the right 
to claim the benefit of homestead or exemption laws is binding, but 
whether a special renunciation as to particular property can be enforced. 
The difference between the two cases is self-evident ; the one being a 
divestiture on the part of the debtor of his right to claim the benefits 
of the laws of the land as to his present and future property, the other 
being simply the exercise of his power of ownership over the particular 
property thesubject of a particular contract. In fact, we think a care- 
ful scrutiny of the cases in the books will make it clear that the funda- 
mental distinction is carefully observed between the right of an 
individual when not inhibited by positive law to do as he pleases with 
his own, and his want of power to make, as to all future property, a law 
of his own different from and in violation of general laws applicable to 
all others. We have found no case teaching that where one is the owner 
of property, and has the absolute and perfect ownership of it, he cannot 
do with it as he pleases, within the limits of prohibitory laws. 

2. With the motives of public policy we have nothing to do, in the 
absence of all restraint on the power of the owner in the terms of the 
law. If, however, we were at liberty through our views of public policy 
to go beyond the terms of the statute, we would hold that public 
morality would best be subserved by enforcing the performance of obli- 
gations legally entered into ; that the interest of society and of individu- 
- als would best be guarded by discountenancing all attempts to procure 
credit by the renunciation of rights of property, and, after reaping the 
benefits of the credit, seek to frustrate payment by an attempted exer- 
cise of the rights renounced. The foundation of public policy is the 
principle of common honesty. True, the motive of the law of 1865 may 
have been to secure the family, and thus save society from pauperism, 
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‘but this purpose, we think, also dictated the absence of the restriction 
on the power of the head of the family to dispose of all his property as 
he pleased, in order to enable him to useall his resources for his family’s 
benefit. To hold that when he had so done, because his contract was in 
the form of a mortgage with express waiver, instead of a sale, would, in 
-our view, be sacrificing the substance for the shadow, would be holding 
that the complete did not include the partial power of alienation. 

3. The context of the law it is said makes it evident that the benefit 
of the homestead was intended for the family, and, therefore, as the 
benefit was intended for the family, the renunciation of the head of the 
family ought not to prevail. The fallacy lies in supposing the property 
to be that of the family ; but by the very terms of the statute the prop- 
erty must belong to the debtor ; and if it did not, of course no question 
could arise, for the execution only issues against the debtor and his 
property. Nor do these views conflict with Van Wickle’s case, 29 A. 
331, wherein it was held that the act of consenting a mortgage created 
no legal implication of waiver of homestead, which was predicated 
upon the theory thatein the absence of express waiver the parties 
must have contracted with reference to the general law. Our conclu- 
sion is that the waiver in the act of mortgage frustrates the claim of 
homestead, quoad the property mortgaged. 

It is therefore ordered that the judgment below be reversed in so 
far as it recognizes and enforces the claim for homestead ; that the claim 
to homestead quoad the property mortgaged be rejected ; and that in all 
ether respects the judgment below be affirmed. The costs of both 
courts to be borne by the plaintiff in injunction. 


—_——_—_—— 


DISSENTING OPINION. 


DeBuanc, J. I adhere to the opinion overruled by my colleagues, 
That opinion is sustained by adjudications of the highest courts of 

7 several of our States, and fully justified by the terms of the law. 
The homestead is not granted to the debtor. Howsoever destitute 


he may be, he—if alone—is not entitled to and cannot claim it. Itis 
granted to his family, to those dependent on him for support, and he 
. cannot—at his will and pleasure—waive and nullify a right conceded to 
3 them. 
The homestead forms no part of the creditor’s pledge. The law 
. -ordains that—as the bed and clothes of the family—it shall be exempt 
& from seizure and sale under execution, and this it ordained in the interest 
y of the wife and children of the debtor, of those he has to support and 


shelter; and if he can waive their right to the homestead, he can also 
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waive the exemption which protects their clothes and their bed, their 
linen and their shoes. 
To give a mortgage on the land and property subject to the home- 
« stead, is—in substance, if not in terms—to waive it. It is to consent in 
advance and absolutely that, under specified circumstances, it shall be 
seized and sold. We have—nevertheless—adhered to the decisions 
holding that the giving of a mortgage is not a waiver of the homestead. 
To overrule those decisions and our own, what is invoked? Less than 
a distinction, or—at most—a distinction which is not in the meaning, 
but in exelusively the syllables and sound of the words used to renounce 
Se the exemption. 
- One cannot always renounce even that which the law has established 
in his favor. He can only doso when his renunciation does not affect 
the rights of others ; and one—whether a husband or parent—cannot, 
legally, relinquish that which is expressly intended for the benefit of his 
family and the public good. 

C. C. art. 11, 12, 1892 (1886). 

In the opinion read by Mr. Justice Egan, a majority of this court 
held—not that a debtor could not sell the property which constitutes the 
homestead—for, when he does, it is almost invariably for its full value 
and in the interest of his family ; but that, according to the imperative 
terms of the law, such property is exempt from seizure and sale under 
execution. 

The homestead laws may be unwise, inexpedient : they may tend to 
affect and destroy private credit ; but they—in no way—transgress any 
rule of morality. Their object is less to prevent the sale, than the 
sacrifice of the family’s home, and of that which is indispensable, not to 
their comfort, but to their existence. Those laws are published and 
promulgated, noted by, familiar to, and a part of the contract of those 
who—after their promulgation—consent to sell on credit ; and if any 
5 q » one of the several exemptions granted in every State can be considered 
ri as dishonest, then they are all dishonest. 


































Marr, J. I adhere to the views expressed in the opinion of the 
court and in my separate concurring opinion in Hardin vs. Wolf & Cerf, 
29 An. 333; and I concur in the foregoing dissenting opinion of Mr. 
Justice DEBLANC. 
Rehearing refused. 
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No, 6288. 
Wm. S. Porter ET AL. vs. JoHN M. SAnpDIDGE. 


“Where a debtor takes out a life policy payable to his creditor, who binds himself to pay over, 
to the debtor’s heirs any excess collected on the policy over the sum due him, the creditor 
will not be heard to deny his obligation to pay over such excess collected by him. 

‘Parol evidence is not admissible to prove that such debtor agreed with the creditor, that the 
debts of a third person should also be paid out of the proceeds of such policy. 

Mere reference in a letter to a previous contract between parties, should not be taken as 
changing or abrogating any of its terms, unless that intent results clearly ; but when a 
dispute arises as to the scope of a previous verbal agreement, such letter ought justly to 
have great weight, more especially when the reference is not merely casual, but con- 
stitutes the sole matter of the letter. 

The action of the acceptor of a draft against the drawer, is one of indemnity and does not 
arise until the former has paid it. 


a from the Fifth District Court, parish of Orleans. Cullom, 
JA J. 


Wm. S. Benedict and Joseph P. Hornor for the plaintiffs and ap- 
‘pellants : ‘ 


First—When a debtor insures his life for the benefit of his creditor, and 
the premiums are paid by the creditor, or charged against the 
debtor, the creditor can collect the insurance policy, but he must 
pay the balance of such collection over and above the amount of 
his legal indebtedness due him to the debtor’s heirs. Bliss on Life 
Insurance, p. 505, sec. 324; May on Insurance, pp. 8 and 104; 1 
Bigelow, 665 ; 3 Bigelow, 2, 98, 156, 255 ; Rawle vs. Life Ins. Co., 27 
New York, 282. 

‘Second—There being no allegation of fraud or error in the answer, parol 
evidence cannot be received to contradict, vary, alter, or modify it. 
12 An. 739. It is quoted in Ist Hen. p. 534, as follows: “ Where no 
ambiguity exists the document cannot be amended.” 16 Martin, 
684 ; 6 An. 583; 11 An. 380. 

It cannot be modified. 5 An. 315. 

All parol evidence is inadmissible. 4 An. 44. Nor can further sums be 
shown to have been paid. 3 Martin, 25; 6 Martin, 615. 

‘Third—There is no written evidence in the record to show any agree- 
ment to pay interest at the rate of eight per cent, and therefore the 
interest cannot exceed five per cent. C. C. 1940, 2924; 14 An. 681. 

Fourth—The defendant cannot charge as against the plaintiff commis- 
sions for advances and interest thereon, and also interest on the 
principal sum, 15 An, 459, 


Merrick, Race & Foster for the defendant and appellee : 
First—A contract once clearly established in accordance with law has 
29 
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the same binding force and effect whether it is by parol or in writing. 

C. C. 1945 (1940). ' 

Second—A letter is always open to examination. Parol proof is admis-- 
sible to explain a receipt. 5 An. 406, 236 ; 9 R. 240. 

Third—In England, where trusts are easily raised and are often upheld 
by implication, the law is settled somewhat differently from the 
doctrine in the major part of the United States, and especially 
Louisiana, where trusts are prohibited by law and discountenanced 
by the courts. A New-York court said: “But policies without in- 
terest upon lives are more pernicious and dangerous than any other 
class of wager policies, because temptations to tamper with life’are 
more mischievous than incitements to mere pecuniary risks.” Ruse 
vs. Mutual Benefit Life Insurance Co., 23 N. Y. Rep. 526. 

This difference between the English law and the American law may be: 
seen by comparing section 324, p. 505, of Bliss, on Life Insurance, 
which shows the English law, and pp. 496, 497, section 317, which 
shows the American law. 1 Bigelow Ins. Rep. 665. 

Fourth—The policy of insurances only covered the indebtedness due to 
the creditor and the insurance company, was not bound for any thing 
beyond this amount, and Sandidge was not authorized to recover, 
and could not recover, any thing more from the company. Bliss on 
Life Ins., sec. 27, pp. 35, 497, 317; 3 Conn. 244; 7 U. S. Dig. 1st 
series, p. 737, No. 1953; 10 An. 814; Phillips, 2 vol. No. 1755; Rey- 
nolds Life Ins. p. 54 ; 6 Gray, 396; 23 An. 317, 445; 26 An. 326, 

Fifth—There is no instance in the books to show that where a man has 
voluntarily paid eight per cent interest it could be recovered back. 





The opinion of the court was delivered by 

Spencer, J. Plaintiffs, as heirs of Jacob C. Porter, sue defendant 
for $10,000, the amount alJeged to have been collected by him, from the 
Life Association of America, on a policy issued upon the life of Jacob 
C. Porter. The policy was taken out by Porter, and made payable to 
John M. Sandidge, in order to secure certain debts due the firm of John 
M. Sandidge & Co. 

It seems that Sandidge & Co. were the factors of J. C. Porter indi- 
vidually, as also of the commercial firm of Porter & Bond, composed of 
J.C, Porter and James Bond, and also of Bond individually. In May, 
1870, both Porter and Bond were in New Orleans, and being individually 
and as partners in arrears to Sandidge & Co., desiring further advances, 
it was arranged and agreed, that to secure Sandidge & Co. each of said 
debtors should take out a policy of insurance on his life in favor of Jno. 
M.Sandidge. This was done, Sandidge & Co. paying the cash part of the 
premiums on both policies, and charging up the amount so puid to the 
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respective parties. Annually thereafter Sandidge & Co. continued to pay~ 
these premiums and charge them to the parties for whom they paid. 
In the latter part of 1873 Porter died, and Sandidge collected the amount 
due on the policy, i. e. $10,000, less amount of premium notes due the 
association, and less a small discount and exchange, realizing in cash: 
$8802 86. 

At the time of Porter’s death, the accounts of Sandidge & Co. stood 
with the parties as follows: 


Amount to debit of J.C. Porter ....... Abiiis tehennied $4,341 28 
Amount to debit of Porter & Bond .................. 1,687 01 
ange, GO GEO, OF TAOWG «6 oc 66.60.0056 saw sees vedic 2,253 14 


Sandidge claims that under a verbal agreement made at the time of 
taking out the policies, he has the right to deduct from the amount he 
received all of the above accounts. Plaintiffs concede that the accounts 
against Porter and “ Porter & Bond,” with exception of certain items of 
interest and commissions, are properly chargeable, but deny liability for 
the personal debts of Bond. Sandidge also claims credit for one thousand 
dollars, being the amount of an order given by J. C. Porter to Walmsley 
& Co. on, and accepted by, him, to be paid out of any sum which he might 
collect on the policy, deduction being first made of what was due to 
Sandidge & Co. This last credit is also disputed by plaintiffs. So that 
this contest narrows itself down to the right of Sandidge to deduct the 
account against Bond and the order to Walmsley & Co. It is conceded 
that Sandidge has never paid the Walmsley order, but he is acceptor 
thereon. 

First—In regard to the individual debt of Bond. Defendant’s coun- 
sel contends, first, that J. C. Porter himself never had any interest or 
right in or under the policy, and therefore that his heirs have none. 
That it was issued for the sole benefit of Sandidge, who could alone col- 
lect it, and that only to the extent he was a creditor. We think that 
under the facts of this case Sandidge is estopped from making this de- 
fense. 

1st. His own testimony shows that the policy was to be taken out 
by Porter ; that Porter was obliged to pay the premiums ; that he did 
give notes for the credit portions thereof ; that all cash paid by Sandidge 
for premiums was charged in general account to Porter, who, from time 
to time, made remittances. 

2d. His own testimony shows that he held the policy only as col- 
lateral, and that upon being paid he obligated himself to transfer the 
policy to Porter, or in the event of the collection of policy by him, to 
pay over the balance after deducting his own dues. 

3d. Under his own signature in writing, as we shall hereafter see, 
he recognized Porter as the owner, subject to the pledge aforesaid. He- 
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accepted a draft to Walmsley & Co. drawn by Porter against the policy, 
and in every way recognized his obligation to account for any sum re- 
ceived under the policy. 

It is a matter immaterial, and not requiring our decision, whether 
any other than Sandidge could have collected from the company. He 
did collect the amount, and is bound by his contract to account therefor. 

This brings us back to the question whether Sandidge has the right 
to withhold from the amount collected the debt due by Bond, and the 
amount of his Walmsley acceptance ? 

Brown, a member of the firm of Sandidge & Co., and Bond testify 
that at the time the arrangement was made for taking out these policies, 
it was verbally agreed and understood that each policy should stand as 
security for the debts of Porter and Bond individually, and also for the 
debts of the firm of Porter & Bond. 

The testimony of Sandige himself, who was the chief actor in this 
matter for his firm, does not fully sustain these witnesses. In one place 
he says the indebtedness to be covered by the policies was that of the 
firm, and of Porter and Bond individually. In another he restricts the 
indebtedness to that of Porter and of the firm. This last statement 
was made in answer to questions relative to a letter written by him to 
Porter. The letter is as follows : 


“ New Oreans, 7th July, 1870. 
“ Mr. Jacob C. Porter: 


“ Dear Sir-—I have in my possession life policy No. 7095, granted to 
you 20th May, 1870, by the Life Association of America for the sum of 
ten thousand dollars for my benefit. This was done to protect me in 
any amount of money which is now due, or may become due to me or 
to my business commercial firm in this city by yourself, to whom, or to 
your heirs or. assigns, the same will be transferred at any time by my- 
self, my heirs and assigns, al! indebtedness being paid. 

“ Joun M. SanDIpGE.” 

Being asked in what respect that letter omitted to fully state the 
agreement, he answers, “None that I see.” Being asked what the in- 
debtedness was, which was therein spoken of, he replied, “ The indebt- 
edness contracted at. the beginning, by him individually and Porter & 
Bond. * * * That is what my expression means, ‘ all indebtedness.’” 

While it may be true, as contended by defendant’s counsel, that mere. 
reference in a letter toa previous contract should not be taken as chang- 
ing or abrogating any of its terms, unless that intent clearly results, 
still when a dispute arises as to the scope of a previous verbal agree- 
ment, such a letter ought justly to have great weight, more especially 
when it is manifest that the reference is not merely casual, but constitutes 
the sole matter of the letter. It is evident that that letter was written 
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for the purpose of giving Porter a formal acknowledgment in writing 
of his interest in and relation to said policy. 

‘In another letter, dated 30th May, 1873, to Porter, Sandidge says : 
“T have arranged to carry your life policy into next winter as you re- 
quested. Think you act wisely in making an effort to keep it up, and I 
am glad to be able to assist init. * * * I cannot carry Capt. Bond’s 
life policy, because he does nothing—paid it last vear, which he did not 
refund, and he will hardly expect me to repent now.” He adds, also, 
that he sends up a premium note, in blank, to be signed by Porter, ete. 
It seems that Bond’s policy was no longer carried, but was converted 
into a paid-up policy for $3000, which is held by Sandidge. 

Waiving for the present the question as to the admissibility of parol 
evidence to prove Porter’s agreement to subject either himself or his 
property or estate to the payment of Bond’s debt, we think the weight 
of evidence is against the existence of such an agreement. There are, 
we think, also some inherent improbabilities in the proposition main- 
tained by defendant. The evidence clearly shows that the intent of the 
parties was, that each should keep up his own policy at his own expense; 
that the policy of Porter was his property; that for any advances of 
premiums by Sandidge, Porter was individually liable and could have 
been forced to repay them; that Porter exerted himself to have his 
policy kept up, though hard pressed. It is hardly probable that he 
would have been willing to do all this in order to pay Bond’s debts, for 
which he was in no wise liable. Nemo presumitur donare. 

But we are not prepared to concede the admissibility of parol evi- 
dence to establish the alleged agreement. As we have seen, it was an 
agreement whereby Porter promised that his property or that of his 
estate should be liable for the debt of a third person to Sandidge. We 
think proof of such a promise comes fairly within the scope of the 
prohibition of art. 2278 C. C. 

As to the Walmsley acceptance, we need only say that the action of 
the acceptor against the drawer is one in indemnity, and that it does 
not arise until the acceptor has paid, and thereby discharged the drawer. 

The accounts of Sandidge & Co. with Porter are made up with in- 
terest, pro and con, at eight per cent. They were regularly furnished 
to Porter, who made no objection, thereby acquiescing in them. The 
charge of two and a half per cent commission should be disallowed. 
Sandidge should be charged with what he actually received. We state 
the account as follows: 

Ns sda sie pigirscweasedcdecdiaus $8,802 86 
Porter owed him $4,341 28, léss $27 85 commissions $4,313 43 
The commercial firm of Porter & Bond owed him 1,687 01— 6,000 44 





449s 6n04s60bsebeRGeheeeeneues $2,802 42 
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For this amount, with five per cent interest from 30th January, 
‘1874, the date of its receipt, plaintiff should have judgment. 

It is therefore ordered and decreed that the judgment appealed 
-from is annulled and reversed ; and it is now ordered and decreed that 
plaintiffs do have and recover of the defendant, John M. Sandidge, two - 
‘thousand eight hundred and two and 42-100 dollars, with legal interest 
thereon from 30th January, 1874, and all costs. 










Mrs. M. Exvrra Huevet vs. J. W. Bates, SHERIFF, ET AL. 





“Where, in a sale by licitation of succession property, the husband of one of the co-heirs be- 
comes a purchaser, such purchase does not constitute a sale by the wife to the husband 
within the prohibition of C. C. 2446, re-affirming Rowley vs. Rowley, 19 Louisiana, 576. 

“Where, on partition of the proceeds of such a sale, the share of the wife is retained by the 
husband, he becomes bound to her for money received for her account, and she cannot 
thereafter invoke the resolutory condition, on the ground of the non-payment of her por- 

tion of the proceeds. 










PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 











Herron, Bird & Beale and C. D. Favrot for plaintiff and appellant : 
-Plaintiff’s husband having bought in his name, at the partition sale of 
her father’s succession, property belonging to said succession, and 
having retained, and not paid, the price of sale, which was due to 

- her, it should be considered and decreed that the title is in plaintiff, 
and that the property was bought by her husband for her account 
and with her paraphernal funds. 22 An.105; 15 An. 569; 1 An. 520; 
8 An. 499; C. C, arts. 1265, 2320, 2337, 2412. 


Read & Goodale for defendants and appellees : 
“The purchase was that of the husband, not of the wife. She is his 
creditor for the price, and should have recorded her rights of mort- 
gage against him. 


















The opinion of the court was delivered by 
Waits, J. In the suit of J.S. Huguet for the use of Felix Formento, 
«vs. W. P. Huguet, certain real estate was advertised for sale. Mrs. Elvira 

- Kleinpeter, wife of J. S. Huguet, enjoined the sale, claiming ownership 
-of the property. Owing to the insufficiency of the bond, the injunction 
was dissolved shortly after its issuance. The suit was subsequently 
~tried and judgment rendered against Mrs. Huguet, from which she ap- 
pealed devolutively. In order to understand the issues presented, a brief 
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‘statement of facts is requisite. John B. Kleinpeter died in the parish of 
-Baton Rouge in 1861, leaving a widow and the following legal heirs: 
-Josiah Kleinpeter, Mrs. M. Elvira Kleinpeter, wife of J. S. Huguet, 
-Mrs. Mary Caroline Kleinpeter, wife of Samuel McConnell, and Miss 
Mary A. Kleinpeter, then a minor. His succession was opened by the 
appointment cf an administrator, and the inventory thereof amounted 
to $172,000. On the 18th of January, 1862, a certain plantation, belong- 
ing to the succession, was sold by the sheriff to John S. Huguet and 
Samuel McConnell for the price of $161,672 50. The order, in virtue of 
which the sale was made, is not in the record ; we, however, conclude 
from the sheriff's procés verbal that it was a decree for partition. The 
terms of the sale, as fixed by the order, as recited in the act of sale by 
the sheriff, were as follows: As to the minor’s share, on a credit of one, 
two, three, and four years, evidenced by notes bearing six per cent to 
maturity, and eight per cent thereafter, secured by mortgage ; as to the 
major heirs, at one, two, and three years, evidenced by notes bearing 
eight per cent from date until paid. On the 8th of February, 1862, the 
Widow Kleinpeter in her own bebalf and as tutrix of the minor, and the 
major heirs, Mrs. McConnell and Mrs. Huguet, being represented by 
their husbands, by act before the parish recorder, partitioned the pro- 
ceeds of sale, the result of the partition being that Messrs. McConnell 
and Huguet retained in their hands the portion of their bid which would 
have accrued to their respective wives, and gave notes for the shares of 
the others. Thereafter, in April, 1862, the administrator filed a final 
account of his gestion, in which he credited himself with the proceeds 
of the sale partitioned among the heirs. The property thus acquired 
by McConnell and Huguet was by them sold in 1866 to W. 8S. Pike ; was 
resold them by Pike in 1867, and in 1868, Huguet became by purchase 
the owner of the undivided share of McConnell. Under this state of 
fact, the theory upon which the plaintiff's case proceeds is, that she is 
the owner of the property, having been really the purchaser at the par- 
tition sale ; that instead of being a licitation, it was really a partition in 
kind ; that as the husband paid nothing for the wife’s share, but simply 
in the act of partition retained in his hands the portion of the price due, 
therefore the undivided interest of the wife remained hers. 2d. That 
if the purchase was validly made by the husband, then, the price not 
having been paid, she is entitled to the resolution of the sale, for which 
she prayed in a supplemental petition, which also prayed that the 
-co-heirs be made parties. We will consider the grounds separately. 
First—The claim, that the wife and not the husband was the pur- 
-chaser, as also, that the sale was merely a partition in kind, finds its 
-refutation in the fact which we have already stated. The arguments by 
-which it is sought to maintain these grounds, practically, when reduced 
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to their last analysis, amount to the proposition, that as sales between: 
husband and wife are prohibited, except under given conditions, C. C.. 
2446, therefore, a husband is incompetent to purchase at a partition sale- 
of the property of a succession where the wife is an heir; such a sale- 
amounting, under the theory of our law, to a sale by the wife to the 
husband of her interést inthe property. Whatever might be the theo- 
retical difficulties involved in the negative solution of the proposition, . 
if we were called upon to examine it as a new question, we need not: 
embarrass our views by considering them, as the question is not new,. 
but, on the contrary, has long since been determined. In Rowley vs. 
Rowley, 19 Louisiana, 576, this court in considering a sale like the one - 
now under review, said: “That the title, to the whole estate called: 
Marengo, * * * was, by the sale and purchase then made, vested in 
the defendant, and therefore, community property, we have no doubt.. 
The proceedings, which were had previous to this sale, were for the pur- 
pose of effecting a partition of the joint estate. * * * The sale was- 
a forced and judicial one for the purposes of partition, and at such a: 
sale we think a husband may be a purchaser, and by it vest the interest 
of the wife in the community, it being responsible to her for the price 
only.” After commenting on the extent of the probibition of sales. 
between husband and wife, the court added: “But we see nothing in 
the law to prevent a husband from purchasing at a probate sale of a 
succession, to which his wife is an heir, a portion, or the whole, of the 
property composing it, and holding as if such property were purchased : 
from any one else. * * * Should the portion of the wife be imputed 
to the extinguishment of the price to be paid by the husband, then he is ; 
unquestionably bound to her for it.” * * * The views thus expressed . 
haye never been overruled or questioned ; on the contrary, were ad- 
hered to in Dees vs. Seale, 5 An. 688. They have become a rule of’ 
property which we cannot be expected to disturb. The case of Decuir- 
vs. Lejeune, 15 An. 569, relied on by counsel, is not in point ; there the - 
wife was the sole heir of her father and mother ; her present and future 
property was dotal ; upon the death of the father and mother the wife 
went into possession as sole heir. After unconditional acceptance the 
husband provoked an administration and sale, at which he became the 
purchaser of all the property. The whole proceeding having been found 
simulated and provoked with the object of divesting the property of its 
dotal feature, was stricken with nullity. 

Second—The proof leaves no doubt that the shares which fell to the-: 
other heirs, from the credit proceeds of the sale, have been either paid 
or otherwise extinguished. Pretermitting any expression of opinion as to - 
the grave questions involved in determining whether under such circum-- 
stances the plaintiff could invoke the resolutory condition, we deem it. 
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adequate to say, that the portion of the price which was attributed to 
her by the act of partition was assumed by the husband as money paid 

him. Under this state of things, both the case of Rowley vs. Rowley and 
that of Dees vs. Seale teach that the husband as head of the community, 
administering the paraphernal property, is considered as having received’ 
the price for the wife’s account, and the amount, being thus deemed paid 

into his hands, is secured by the wife’s mortgage. 

There are other questions raised in the brief of counsel which we 
do not, for the sake of brevity, discuss. We have considered them all, 
and think them disposed of by the views we have expressed. We see- 
no reason to increase the damages. 

Judgment affirmed with costs. 





No. 7813. 


SuccEssIons OF WiL~u1AM E. Epwarps AND. LAVINIA WILSON. 


The failure to annex toa delinquent roll the affidavit required by law does not vitiate the 
registry resulting from the recording of the roll. 

A minor may be allowed under proper conditions one thousand dollars from the estate of a 
deceased mother, adhering to Succession of Mary Coleman, 27 A. 289. The condition of 
the minor at date of the death is the criterion by which to fix necessitous circumstances. 

A minor's claim against his tutor must be liquidated before it can be enforced. 


| from the Parish Court of Iberville. Cole, J. 


E. B. Talbot for opponent and appellant : 

The statute which allows $1000 to the minor children in necessitous: 
circumstances, in the succession of their father, does not apply to 
the succession of their mother. The text of the law is so clear, 
that its letter cannot be disregarded under the pretext of pursuing: 
its spirit. C. C. article 13; 29 An. 64; 29 An. 703; 30 An. 671. 

Until a final account of tutorship has been rendered, the minor, arrived 
at the age of majority, has no claim against the succession of the- 
former tutrix for any specific sum of money. 29 An. 526, 

The list of delinquent taxpayers not being recorded as required by law, 
the State can claim no privilege. 29 An. 508. 

The privilege of the State for taxes is prescribed by three years. 22. 

An. 246. 


Harry L. Edwards, for the succession, appellee : 
The minor in necessitous circumstances is entitled to the $1000 in the 
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'  suecession of the mother. Such is the intention of the law. Any 
other interpretation would destroy its very object. 27 An. 289. 

The right vests in the minor at the moment of the parent’s death, and 
it is only to be considered if, at that moment, the minor was in * 
necessitous circumstances. 13 An. 352; 29 An. 702; 27 An. 99; 18 
An. 36. 

When the claim of the minor, arrived at the age of majority, against his 
former tutor, is liquidated, it can be recognized and enforced against 
his succession, without the necessity of a previous account of tutor- 
ship. 23 An. 361; 24 An. 190. 















































The opinion of the court was delivered by 

Waiter, J. Thetestamentary executor of Mrs. Lavinia Edwards and 
a administrator of W. E. Edwards presented his final account. Sundry 
3 a oppositions were filed, which were in part sustained, and in part rejected. 
Two of the opponents, A. Talbot and H. L. Edwards, appeal. The 
amendment of the judgment not having been prayed by any of the ap- 
pellees, nothing is before us but the matters presented by the opposi- 
tions of the appellants. 

1. State and parish taxes for the years 1873, 1874, 1875, and 1876 
were placed on the account as privileged ; they are opposed as not privi- 
leged for the want of proper assessment and registry of delinquent 
rolls, and because the privilege for the years 1873 and 1874 is pre- 
scribed. 

The tax-roll for each of the years assessed the property as belonging 
to estate of Edwards, W. E., Widow; “it was described as eighty-acres 
tract of land, right bank of Mississippi river, bounded above by estate 
B. Rills, below by Azema Broussard ;” the only difference in the various 
assessments being that in 1873 and 1875 A. Broussard stands in stead of 
Azema, and in 1876 the property is stated as bounded below by lands of 
J.T. Lefeaux. The testimony is, that up to 1868 the upper line was in 
part bounded by lands of B. Rills, and the lower in part by lands of 
Mrs. Broussard. That about 1868 the land on the upper line was 
transferred to Gay, and that Lefeaux became the owner of the lower 
Broussard tract at a date not mentioned. We consider the description 
as sufficiently accurate. One of the boundaries was certainly correctly 
given. The delinquent rolls we understand from the testimony to have 
been recorded ; this being so, the failure to make the affidavit while it 
might have justified a refusal to register, does not vitiate the registry 
when made, nor do we consider the limitation in the act of 1877 to be 
retroactive. 

2. Mrs. Edwards, at the date of her death, left a daughter, then a 
minor, in necessitous circumstances. She was placed on the account for 
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one thousand dollars, under the act of 1852. Talbot opposed, on the 
ground that the minor was entitled to the one thousand dollars from 
the succession of the deceased father, and not from that of the mother, 
and because, since the death of the mother, the daughter has married, 
and is not now in necessitous circumstances. The first objection was 
held to be not well taken in Succession of Mary Coleman, 27 A. 289. 
We are asked to reconsider the question and overrule the conclusion of 
our predecessors, on the ground that it is in direct violation of the’ 
terms of the act of 1852. We do not consider the reconsideration 
proper or necessary to be had. As said in City vs. Hermann, “ the con- 
struction of a statute is always a matter of delicacy, and when once 
made, should not be lightly abandoned ;” and we are not disposed to do 
0, “unless compelled by a conviction that a previous conclusion has 
been reached without consideration, or is so manifestly wrong as to 
leave no room for doubt.” While if the question were new, we might 
hesitate to adopt the view takenin the Coleman case, it is far from certain 
that the terms of the statute do not justify that view. The words 
“whenever the widow or minor ‘child of a deceased person” are cer- 
tainly broad enough to authorize the minor to claim from the estate of 
either the father or mother. True, the subsequent words “from the 
‘succession of their deceased father or husband ” would seem to limit the 
word “ person,” but the ¢ffect of this seeming restriction is doubtful in 
view of the terms of ©. C. 3556. Be this, however, as it may, the con- 
struction given by our predecessors involved necessarily an interpreta- 
tion of the statnte consequent on the ambiguity of its terms, and we 
will not overrule it. That the condition at the time of death is the 
criterion, has been determined. 29 A. 702. 

3. The deceased received as tutrix the amount of a legacy which 
belonged to two of her children, It was put on the account as secured 
by the tutorship mortgage. It is contended that the general mortgage 
of the minors can only be enforced after rendition of account. We 
have so held. 29 A. 256. In fact, non constat, that any thing be due 
the minors until the account has been rendered. It is said this amount 
ds liquidated, and hence removed from the operation of the rule. We 
do not so think; nor do we think the cases cited sustain the position. 
We will, however, reserve the rights of the purties. 

It is therefore ordered, that in so far as it recognizes Ida P. and H. 
L. Edwards as mortgage creditors, the judgment below be reversed, re- 
serving the rights of said parties to claim against the fund herein to 
be distributed, or any other such sum as may be found due on final 
settlement of the tutorship account. That in all other respects said 
judgment be affirmed, costs of both courts to be borne by the suc- 
cession. 
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No. 7721. 
W. F. Cuase Et a. vs. J. A. BELL, SHERIFF, ET AL. 


When a sheriff is called on by rule to pay over the proceeds of a sale under a writ of fi. fa. 
to the plaintiff in the writ, and prior attaching creditors are made parties to the rule, he 
cannot set up superior privileges in favor of such attaching creditors, who do not make 
such claim for themselves. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Pierson, J. 





J. F. Pierson for plaintiffs and appellants : 

First—The defense is purely technical and confined to two grounds, first, 
jurisdiction ratione materiw, and, second, want of the necessary 
parties. We submit that the court had jurisdiction ratione materice. 
Rev. Stats. of 1870, sec. 2903; 28 An. 585; 29 An. 315, 320; 31 An. 
375. , 

Second—It was the duty of the sheriff to pay over these proceeds to 
these plaintiffs to an amount sufficient to satisfy their judgments. 
He refused to pay them over, because there were attachment suits 
pending in court under which the property was first seized. These 
attaching creditors have no privilege until after judgments have 
been obtained in such suits. 20 An. 346, and authorities there cited. 
It is the duty of the sheriff to pay over the proceeds of property 
sold by him under execution to the parties shown to be entitled to 
them by the certificate of mortgage and the writs in his hands. 15° 
An. 513; 9 An. 509; C. P. 766. 


Defendants not represented. 





The opinion of the court was delivered by 

Mannine, C.J. The commercial firm of Lisso & Scheen being in- 
debted to their book-keeper and salesmen in different sums, these parties 
in separate suits obtained judgment against the firm with recognition of 
their privilege upon the stock and commercial assets. Their claims had 
been recorded. Writs of ji. fa. were issued, and the sheriff executed 
them by selling a lot of merchandize which realized $3075. The sum 
total of the judgments in principal was $1154 33, to which must be 
added interest and costs. The sheriff refused to pay over to the plain- 
tiffs in judgment so much of the proceeds of sale as would satisfy the 
writs of fi. fa., and they therefore took out rules upon him to compel 
him to pay over, and made certain prior attaching creditors parties de- 
fendant. : 

The sheriff's refusal was based upon the fact that he had first seized 
the property under three writs of attachment, sued out subsequent to 
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‘the registry of the salesmen and book-keeper’s privileges, and that the 
attachment suits are undecided. Not one of the attaching creditors in 
any manner contests the claims of the plaintiffs, or denies the existence 
of their privileges. Neither they nor the sheriff, who are defendants in 
this suit, have deemed their defence worthy of a brief for the use of 
this court. 

Where a sheriff is called on to pay over the proceeds of a sale under 

_ji. fa. to the plaintiff in the writ, and prior attaching creditors are made 
parties to the rule, he cannot set up superior privileges on the fund in 
favor of third persons who do not make such claim for themselves. 
Lynch v. Leckie, 9 Ann. 506. If the prior attaching creditors supposed 
they had a lien superior to that of the employees of the firm, and meant 
to claim it, they should and no doubt would, when made parties to the 
rule, have contested the rank of the liens, and have thus provoked an 
adjudication upon them. Certainly the sheriff cannot of his own motion 
retain a fund in his hands on the plea that others are interested in its 
distribution, when the parties supposed or alleged to be interested do 
not contest the priority in rank of the claimants nor the existence of 
their claims. 

It is ordered and decreed that the judgment of the lower court is 
avoided and reversed, and that there be now judgment in favor of each 
one of the several plaintiffs against the sheriff, ordering and directing 
him to pay to each of them the amount of his judgment, principal, in- 
terest, and costs, out of the fund produced by the sale under their writs 
of fieri facias, and that they also recover of him the costs of this appeal 
and of the lower court. 








No. 7788. 


Joun A. STEVENSON vs. E. J. Brown ET AL. , 


Non-payment of the price constitutes a resolutory condition in the contract of sale; and its 
effect is in no manner affected by the fact that the vendor has failed to preserve his 
privilege, or mortgage, by registry. 


PPEAL from the Thirteenth Judicial District Court, parish of East 
Carroll. Hough, J. 





W. G. Wyly for plaintiff and appellee: 
First—It is conceded in the answer of E. J. Brown, and not contradicted 
_by H. R. Wade, “ that he was put in default for non-payment of the 
price.” 
‘This admission in the answer, and the production of the unpaid notes 
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for the price, entitled plaintiff to a resolution of the sale and 

restoration of his property, as the court below very correctly de- 
cided. Revised Code, articles 2671, 2045, 2046, 2047; 11 A. 656; 
14 A.~340; 23 A. 355; 24 A. 537; 28 A. 739; 12 A. 699. 

Second—The remedy of the dissolving the condition is independent of 
the remedy of enforcing the mortgage and vendor’s privilege. Both 
remedies are provided by law. 12 A. 699. 

Third—It is not necessary to record the mortgage or privilege in order 
to give the right of action to the resolution of the sale. 

Fourth—All property for which the price has not been paid is held sub- 
ject to the dissolving condition. 

Fifth—A judgment creditor cannot hold the proceeds of the sale of 
the property which did not belong to the seized debtor. 11 R. 522; 
C. P. 711; 11 A. 655; 14 A. 340; 23 A. 355; 24 A. 537; 12 A. 699; 28. 
A. 739. 

Sixth—* Where the purchaser under execution is evicted, he is entitled 
to’ judgment over against the seized debtor, and the seizing cred- 
itors on their warranty; but under article 711 of the Code of 
Practice, he must first take out his execution against the former, 
and on the return of nulla bona, may proceed against the latter.” 

. 18 L. 590; 2 A. 479, 756; 5 A. 312; 11 R. 522; 5 R. 247; 6 L. 737; 
15 A. 630; C. P. 711. 


J. M. Kennedy for H. R. Wade, defendant and appellant : 

First—A vendor of real estate on credit, with mortgage and privilege 
retained, who has neglected to preserve that mortgage and privilege 
by recordation as the law requires, cannot maintain, after more 
than five years from the maturity of the first installment of the 
price and three years from that of the last, an action for the resolu- 
tion of the sale for non-payment of the price, to the prejudice of 
an innocent third holder of property, who bought at the sheriff’s 
sale under an execution, without notice of the non-payment of the 
price by the seized debtor, and who paid his bid in cash ; and that, 
too, when this unpaid vendor had suffered all these years to elapse 
without taking any steps to enforce his claim against his vendee, 
or to notify the world of suvh claim. 





The opinion of the court was delivered by 
: Spencer, J. Stevenson in 1872 sold to defendant, Brown, a tract of 

land in Carroll parish for $2600; on credit of one, two, and three years, 
taking Brown’s notes for the price. The act reserved vendor’s lien 
and mortgage, and contained the pact de non alienando. This act was 
recorded in the conveyance book, but not in that of mortgages. 
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Certain creditors of Brown seized the land, and it was sold to H. R. 
Wade, one of the defendants herein. No part of the price was ever 
paid to Stevenson. 4 

Having put Brown in default, he brings this suit to enforce the ‘ 
resolutory condition, making Wade a party defendant. 

The answer of Brown is a general denial, etc. Wade pleads that he ae 
purchased in good faith at sheriff's sale, under a certificate showing no 
mortgages or privileges against the property ; and such was the fact. 

The question is, under these circumstances, can Stevenson recover 
this land ? 

By article 2046 (2041) of the Civil Code, it is provided that in all 
bilateral, or synallagmatic, contracts there is an implied condition, that 
if either party fail to comply with his engagements, the other may de- 
mand the resolution of the contract. 

The accomplishment of this condition has a retroactive effect to the 
day of the contract. C. C. 2041 (2036). Things are put in the same 
position as though the contract had never been made. In the contract 
of sale, the non-payment of the price is the event constituting the re- 
solutory condition. C. C. 2561 (2539). 

When the condition happens, therefore, the property returns to the 
vendor free of all alienations and encumbrances imposed thereon by the 
vendee. See 11 A. 656; 12 A. 699; 14 A. 340; 23 A. 355; 24 A. 537; 28 
A. 739. 

The fact that the vendor has lost, or not preserved, his vendor’s lien, 
or mortgage, presents no sort of obstacle to the exercise of this right of ae 
resolution. When such an action is brought by the vendor, he does 
not sue to annul the contract made with his vendee, but to enforce it. 

The case does not differ in principle from that where any other event is 
made a condition of resolution. Thus, if I sell you my house for 
$10,000, and stipulate in the act that if a certain ship returns from the 
Indies the property shall return to me, and the sale be without effect, a 
suit by me alleging the return of the ship and the consequent avoidance ‘ 
of the contract, will be a suit to enforce one of the stipulations of the 
contract. Wherever a right or title is by contract, express or implied, 
made to depend upon a condition, that right or title is defeasible. Its 
holder can confer no greater right than he has himself, and, conse- 
quently, all alienations and encumbrances granted by him vanish when 
the condition happens. The vendor’s action is one in revendication of 
the thing. One purchasing property must look to his titles. In the 
present case that title informed Wade that his vendor Brown had agreed 
that in the event of failure to pay the notes given for the price, the 
property was to revert to Stevenson. It informed him that Brown’s 
title was defeasible, and dependent for its continuance upon the happen- 
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“ing of a condition. One who acquires a title with such stipulations in 
‘it, takes it subject thereto. The question of registry has nothing to do 
with the case. The right of resolution is an independent substantive j 
‘remedy, and is in no wise dependent upon the existence of a mortgage | 
or privilege. A demand in resolution is a demand for the property 
‘itself, and embraces in it the abrogation of any and all alienations and 
vencumbrances placed upon it by the vendee. 

The judgment appealed from therefore correctly declared void the 
title of defendant Wade, though not specifically prayed for. The judg- 
-inent is affirmed with costs. 






























No. 7772. 


“Tue State Nationa Bank or New Ortrans, La., vs. Marre P. Evans 
; AND Hvuspanp, Wm. R. Evans. 


The creditor of a succession has no interest to claim the setting aside of probate proceedings 
under a second will, by which the universal legatee qualified as exeeutrix, when it ap- 
- pears that another, and regularly probated will, had already transmitted the succession to 
the universal lezatce. 
When the plaintiff resides out of the State, the defendant may reconvene for any cause, 
whether it be connected with, or identical to, the original demand or not. 


ae from the Parish Court of Rapides. Thornton, J. 





James McConnell for plaintiff and appellant : 


First—The fact is admitted that the defendants are using the will thus 
probated ex parte as a muniment of title in the courts of the United 
States, in which courts, the defendants, who are plaintiffs herein, are 
unable to attack the will or question its validity, because of the 
want of probate jurisdiction in those courts. 

We say, therefore, that under these circumstances, the facts being 
admitted in the record, it was the duty of the parish court to 
have allowed the plaintiffs to attack the will and demand the revoca- ‘ 
tion of the order of probate; and we say further, that this precise 
point has been adjudicated by this court in the case of De la Croix 
vs. Gaines, 13 An. p. 178; 13 An. 138. 

-Second—That the courts of the United States have no probate juris- 
diction, and, therefore, these plaintiffs are without remedy to ques- 
tion or attack the will confessedly set up against them in the 

United States Circuit Court. 6 Wall. 703, 
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J. R. Beckwith for defendant and appellee: 
a The plaintiff discloses no right of action or any interest in the probate 
4 § proceeding attacked. A creditor has no interest in the succession 
; 4 beyond his demand. The heir has no interest in the succession until a 
the creditors are satisfied. It is of no importance or interest to the “a 
State National Bank who succeeds to the succession of Linton ; 
after their debt is satisfied. The legatee cannot impair their right 
to recover or impede their remedy. 2 An. 726; 15 An. 138; 25 An. 
91-99. . 





The opinion of the court was delivered by 

DeBuanc, J. The defendant—Marie P. Evans—a resident of the 
State of Pennsylvania, was—by a first marriage—the wife of Stephen 
Duncan Linton, who died leaving two olographic wills, which were pro- 
bated in the parish of Rapides, the first in May 1875, the other in Janu- 
ary 1878. He—in the last one—appointed, as its executrix, the said 
Marie P. Evans, and—in both—named her as his universal legatee. 

The State National Bank of New Orleans—an alleged creditor of 
Linton’s succession for over one hundred thousand dollass, brought 
this suit to revoke the order probating the second will and confirming 
defendant’s appointment as executrix, on the grounds: 

1. That no proof, such as is required by law for proving a will in 
the olograhpic form, was adduced. 

2. That this pretended will was in the possession of the said Marie 
P. Evans at the time of the probating of the said first wiil, and the pro- 
bating of the said first will was a renunciation and relinquishment of 
said executorship, the pretended second will not pretending or in any 
manner declaring to revoke the said first will, the provisions of both 
wills being the same, except the appointment of a testamentary execu- 
trix in the second, as set forth in the said pretended will. 

3 That no executor’s appointment could be confirmed, while there 
was an already appointed executor, and the ex parte proceeding con- 
firming a second executor is an absolute nullity. 

4, That the said Marie P. Evans is a non-resident of the State, as 
she herself alleges, and could not be appointed without first giving bond 
and security. 

5. That the succession being under administration, the proceedings 
had by the said Marie P. Evans, should have been conducted contra- 
dictorily with J. Madison Wells, Jr., its dative executor. 

6. That the whole proceedings in probating the second pretended 
will are informal, irregular and illegal. - 

This suit was filed on the 6th of February 1878, and—on that day— “i 
the bank, without admitting the validity of the proceedings which it had a 
30 
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; previously assailed, applied to the probate court to compel Mrs. Evans 
as executrix, to furnish bond and security. Its application was granted, 
and she complied with the order issued to that effect; but excepted to 
the petition in which plaintiff prays for the revocation of the confirma- 
tion of her appointment as executrix, on the ground that it discloses no 
actual right of action. Her exception was sustained. 

It does not appear that Linton had any forced heir, and—under the 
first of the two probated wills—the validity of which is not disputed— 
Mrs. Evans, as his universal legatee, was—from the moment of his 
death—seized of right of the effects of his succession, without being 
bound to ask delivery of the same—C. C. 1609 (1602)—and it seems clear 
that—as regards the alleged creditor of the testator’s succession—an 
action or judgment against her, as universal legatee, would be as 
effectual and binding as any judgment which it might obtain against any 
dative executor. 

Under these circumstances, what interest can the bank have in 
setting aside the probating of the second will, when another and regu- 
larly probated will has already transmitted the succession of Linton to 
his universal legatee, to one who—since then—is personally liable for its 
debts and charges, and who—it is admitted—is now in court, as execu- 
trix and as universal legatee, contending that it is the bank which is 
indebted to said succession for two or three hundred thousand dollars ? 

C. C. 1611 (1603). 

It is urged that the bank is—as a creditor of the testator—con- 
cerned in securing a faithful, proper and legal administration of his 
succession. To this, the answer is that Mrs. Evans is the universal 
legatee of Linton, and that—having accepted the legacy—we must pre- 
sume that she is herself claiming, as owner, that to which she has 
acquired title under at least the first will ; and—in as much as it admit- 
ted that she is now suing the alleged creditor, for a claim which—in 
amount—far exceeds that of the creditor, he certainly can—in that 
pending suit—institute ary reconventional demand against said suc- 
cession. , 

C. P. 375, par. 2. 

As the bank does not contest the validity of any one of the wills, 
but merely the validity of the probating of last one, what advantage 
could it gain by the cancellation of exclusively the order by which it 
was probated? Wells—it avers—who, heretofore, was the public ad- 
ministrator of the parish of Rapides, was—as such—appointed as dative 
executor of that wil), and—it is conceded—is still administering upon 
the succession of the deceased. If so, the bank can, then, prosecute— 
against the executor which it expressly acknowledges—any action it 
may have to exercise, or—as we have already said—it can, in the suit 
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actually pending, enforce against the judicially recognized and universal 
legatee, any reconventional demand it may have to urge against the 
succession of Linton, opened since more than ten years. 

Considering—as we do—that the bank has not even a prospective 
interest in annulling the appointment of an executrix, who is the sole 
and absolute legatee of the entire succession of the testator, and who— 
as such—is now suing the bank, and—as such—can be reconventionally 
sued by it, 


It is ordered, adjudged and decreed that the judgment appealed 
from is affirmed with costs. 








No. 7740. 
Mrs. A. A. WaLKEr vs. Mrs. L. T. BARRELLI. 


A voluntary absence of ten years, by one residing in this State, who communicates with no 
one relative to property owned here and makes no provision for its administration, and 
gives no infurmation as to her whereabouts or intention, is good evidence ot intent to 
abandon the domicile in Louisiana and justifies attachment. 

Domiciliary service of citation must be upon the defendant, or upon some one living in the 
house with defendant. 

The law does not require the copy of citation to be served on the attorney ad hoc in attach- 

"ment proceedings. Briant vs. Hebert, 30 An. 1128, affirmed as to duration of writ of 
fi. fa. 

Purchases by unauthorized married women are annullable only on their demand, or that of 
their heirs or husbands. 

It suffices that the attorney swear to the best of his knowledge and belief, in attachment 
suits. The sufficiency of evidence, can only be questioned on appeal. 

The oath of the creditor is prima facie proof of the absence in attachment proceedings. 


A debtor residing in this State must be cited either personally or at domicile or the judgment 
will be null. 








PPEAL from the Sixth Judicial District Court, parish of St. Tammany. 
Dunean, J. 











Samuel R. Walker for plaintiff and appellant : 

First—A ji. fa. is issued to be returned in seventy days. The law pro- 
hibited a longer delay. C. P. 604; Acts 1855, p. 253; 15 An. 189; 
17 An. 467. 

Second—The failure of a sheriff to return within the time is prima facie 
evidence of the debt. 23 An. 253, 207. 

Third—The purchaser at a judicial sale is a necessary party to an action 
to annul the sale. 30 An. 310; C. P. 608, 609; Hennen’s Dig. p. 746 
(c.) No. 2; 10 R. 425. 

Fourth—The affidavit by an agent that he verily believes the debt is 

due is insufficient. C. P. 242; 7 N. S. 610; 11 An. 625; 13 An. 473; 

10 An. 324. 
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Fifth—The corporeal possession of the property in controversy, its 
effects and presumptions of law arising therefrom. Arts. 3442, 3443, 
3444, R. C. C.; C. P. 605, No. 4, 607, 608, 609, 610, 611, 612, 613. 

.Sixth—A curator ad hoc has no capacity to act until served with copies 

of citation and petition, 6 R. 142 ; 12 R. 540; 10 R. 324; 13 An. 487; 
Hennen’s Dig. Absentee 9, s. 277 ; 10 M. 472 ; 12 R. 461; 9 An. 550. 
Seventh—The curator ad hoc is not bound to file an answer. It may 
be a better defense not to file answer. C. P. 260, 266 ; 14 An. 75, 79; 
2 An. 239; 3 An. 381 ; 11 An. 184. 
Eighth—Prescription cannot avail the defendant. C. C. 3483. 
Ninth—The adjudication of Doherty was in contravention of law. R. 
C. C. 122; C. C. 12. 















Ellis & Ellis for defendant and appellee : 

First—On motion to dismiss, the husband’s affidavit cannot be con- 
sidered in favor of the wife. C. C. 2281. 

Second—This court has no jurisdiction. Const. 1879, arts. 81 and 261. 

Third—The affidavit was good. C. P. 216, 217. 

Fourth—The defendant in Russell vs. Torre was an absentee. R. C. C. 
47, 3556, No. 3. 

Fifth—The sale was within the return-day of the writ. C. P. 318; 30 
An. 1128, 

Sixth—A tender of the price to the defendant, the purchaser of the 
property, is a condition precedent to plaintiffs action to recover. 
30 An. 891; 30 An. 174; 30 An. 1233. 

Seventh—Prescription. C. C. 3542, 3543 ; Hennen’s Dig. (N. 8.) p. 1219, 

No. 5, 6, 8, 14, p. 1220, No. 18, 24, 25. 
















The opinion of the court was delivered by SpENcEr, J. 
On Motion to Dismiss. 
Plaintiff brings this suit to annul a sheriff's sale of a house and lot 
in Covington to the defendant, and to recover said property as owner. 
The defendant and appellee moves to dismiss the appeal on the ground 
that the amount in dispute does not fall within our jurisdiction. An in- 
spection of the record satisfies us that we have jurisdiction, and the 
motion to dismiss is denied. 











On THE MERITS. 


Plaintiff acquired this property in 1866, at sheriff sale, made under 
execution issued on a judgment in her favor against J. C. Barrelli, and 
« took possession of it. She removed in the early part of 1868, with her 
val children, to New Orleans, and there contracted two debts, one to Russel 
& Hall for about $103, and another to Berry Russel for about $200. 
Being unsuccessful in her business in New Orleans (being then the 
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widow Della Torre) she went to South Carolina, taking her children with 
her. She left a servant in charge of her premises in Covington—the 
servant not living in the main house, but in a small house across the 
street, also the property of plaintiff. Plaintiff {ter reaching South 
Carolina seems to have lived with her relatives part of the time and 
part of it was engaged in teaching school. 

In June, 1868, after her departure for South Carolina, Russel & Hall 
brought suit in the parish of St. Tammany, where the property lies, by 
attachment, alleging that she had left the State permanently. The house 
and lot were seized under the attachment, and finally sold under the 
judgment rendered in said suit, and were bought by the defendant, who 
was the wife of J. C. Barrelli, for $700 on twelve-months’ credit. 

Berry Russel also brought suit later and attached the same prop- 
erty, and obtained judgment also. In 1878 the plaintiff brought suit to 
annul these judgments of Russel & Hull and Berry Russel, joining Mrs. 
Barrelli as a co-defendant. But on exception the suit was dismissed as 
to her, and proceeded to judgment only contradictorily with the other 
parties. There was judgment for plaintiff annulling said judgments. 
She now brings this suit against Mrs. Barrelli to annul her title and - 
recover the property. The grounds of nullity alleged are in substance, 

First—Want of legal citation, she being a citizen of Louisiana, 
having her domicile in Covington, where service should have been 
made. That in these suits no service of citation was made on J. M. 
Thompson, who was appointed attorney ad hoc to represent her. 

Second—That the writs of ji. fa. under which her property was sold 
had expired at the time of sale. 

Third—That Mrs. Barrelli, the purchaser, being a married woman, 
was incapable of buying without the authority of her husband, and the 
sale to her was absolutely void, as made in contravention of a prohib- 
itory law. 

Fourth—That the affidavit of G. H. Penn, the attorney, was not 
sufficient to warrant the issuance of the attachments. 

Fifth—That the judgments were rendered on insufficient evidence, 
especially as to the permanent absence of the debtor. 

Sixth—It is also charged that these suits and the sale were the re- 
sults of a corrupt conspiracy between Russel, Hall, Penn, Thompson, 
and the parish judge, to despoil plaintiff of her property. 

We will consider these grounds of nullity in their order: 

1. Itis not denied that at the time these attachments were taken 
plaintiff had left the State. Her own evidence shows that she was so 
absent for ten years—from 1868 to 1878. She admits that she never 
communicated with any one during that time about her property, paid 
no taxes, and made no arrangements for the care and administration of 
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the property. Her friends and relatives here were left unadvised as to 
her whereabouts, or her intentions. A voluntary absence of two years 
from this State, under these circumstances, forfeited her residence 
therein. R. S. 1202. 

True, these facts, at the time the attachments were taken, had not 
developed themselves ; but they are good evidence now to show what 
was probably her intention then. We think the absence was such as 
justified the attachments. Nor do we think that service on the servant 
would have been good, as the lawrequires that domiciliary service be on 
a person living in the house with defendant. We have just seen that 
the defendant in attachment did not live in Covington when the writs 
issued. 

The proceedings prescribed by law for attachment suits seem to 
have been scrupulously complied with. The citation was served by 
posting a copy at the courthouse door, as was the writ of attachment. 
An attorney ad hoc was appointed, and defended the suit by denying all 
plaintiff's allegations. The law does not require service of citation to 
be made on him in attachment suits. C. P. 254. 

'2. The writ, or rather alias writ, of fi. fa. under which the sale was 
made had not expired on the day of sale. It issued May 29, 1869, and 
the sale was made on August 7, 1869. See Briant vs. Hebert, 30 An. 1128. 

3. The purchase of property by a married woman, without author- 
ity, is annullable only on her own or her husband’s demand, or on that 

of her heirs. C. C. 134. In the present case, however, there is no room 
to doubt that the husband did authorize the wife. 

4, Penn made the oath as agent or attorney, and swore to the 
best of his knowledge and belief. This was all the law required. C. P. 
216, 217. 

5. The sufficiency of the evidence on which a judgment was 
rendered can be inquired into only on appeal from that judgment. The 

‘oath of the creditor is prima facie proof of the absence of the debtor. 

True, if the debtor was not in fact an absentee, but a resident of the 
m State, the judgment would be null—not for insufficiency of evidence, but 
Sor want of citation. A resident of the State must be cited either per- 
sonally or by service at his domicile. If not so cited, the judgment 
against him is absolutely void. 

6. We find no proof in this record sustaining the charge of combina- 
tion and conspiracy alleged. Penn was theattorney of plaintiffs, and so 
far as we can see, was guilty of no improper practices. It is said he 
was security on the attachment bonds, and also on the twelve-months’ 
bond given by Mrs. Barrelli. We are at a loss to see what impropriety 
there was in this, or in the fact that judgments were written up by him 
in the attachment suits. 
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The plaintiff made the parish judge and Thompson, the attorney ad 
hoc, defendants in this cause, and claimed of them large damages. The 
judge was never cited, and the suit properly dismissed as to Thompson 
on his exception of misjoinder, ete. The petition as to Thompson did 
not on its face set forth any specific acts of misconduct on his part, but 
charged in general terms neglect of duty, and that he colluded with 
others. 

It is said he did not move for a new trial or appeal. We know no 
law that compels an attorney ad hoc to do these things, especially at his 
own expense and against his judgment. He seems to have used proper 
effort to obtain plaintiff's address, but without success. 

We find no evidence whatever that the defendant, Mrs. Barrelli, or 
her husband were guilty of any fraud or of colluding with the plaintiffs 
in these suits. She was a third person, and her rights are unaffected 
by the judgment, rendered subsequent to her purchase, annulling the 
judgments of Russel & Hall and Berry Russel. She was no party 
thereto. That judgment of nullity was, it seems, rendered on default, 
and so far as the defendants therein are concerned, is final. We are not 
advised of the reasons which actuated the parish judge. We hold that 
instead of being absolute nullities, they are,so far as this record enables 
us to judge, good and valid. If there were irregularities, they are not 
apparent, and not of a character to strike with absolute nullity the pro- 
ceedings. The defendant swears that her twelve-months’ bond has been 
paid, but the payment or non-payment thereof in no wise affects the 
validity of her purchase. If not paid, she can be compelled to doso or 
give up the property. Third persons, without notice, purchasing at 
judicial sales are affected only by absolvte nullities. 

We think the judgment appealed from is correct, and it is affirmed 
with costs, 





No. 7818. 
New-Orbeans Pacrric Rariway Co. vs. Epwarp J. Gay. 


Our expropriation laws authorize the taking of the fee if necessary for public purposes. But 
if the public needs do not require it, and a less estate will meet the public wants, the fee 
cannot be taken. 

The Constitution only allows private property to be taken to the extent that the public inter- 
est demands, and no further. Expropriation beyond that is unconstitutional. 


PPEAL from the Fifth Judicial District Court, parish of Iberville, 
McVea, J. 





Kennard, Howe & Prentiss, Samuel Matthews, and A. & E. Talbot 
for plaintiff and appellee: 
1. The defendant made no motion for a new trial, and his criticisms of 
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the verdict upon questions of fact therefore lose much of their 

“weight where not made before the court which tried the case 

originally ;” that “an appeal from a judgment founded on a verdict 

should only be taken after the refusal of a new trial ;” and that 

“judgments founded on verdicts should never be brought before 

the Supreme Court, without showing that an attempt has been made 

to obtain a new trial.” 

Such are the rules derived by Mr. Hennen from the decisions. Digest, 
vol. 1, pp. 99-100, and they are laid down in such cases as Wright 
vs. Ferren, 10 A. 92, and the precedents there cited. 

2. It is said in appellant’s brief, that the judgment does not conform to 
the verdict, it being claimed that the verdict is for a right of way 
only, and the judgment adjudges the land to the plaintiff with full 
title. At this point it may be proper to quote the law which con- 
trols the question. The Act No. 14 of 1876, p. 33; Act p. 31, R. S. of 
1870, sections 1479, 1481, 1483, 1485. 

** A verdict must always be understood with reference to the pleadings, 
and as responsive to the issues made by them.” Trepagnier vs. 
Durnford, 5 Martin, 456 ; Harrison vs. Faulk, 3 La. 70; Downes vs. 
Scott, 3 Rob. 88; Keane vs. Fisher, 9 A. 74. 

“The whole finding of a jury on special facts must be taken together.” 
Innis vs. Crummin, 1 N. S. 563. 

* Uncertainty in a verdict may be rectified by reference to the pleadings.” 
Newton vs. Ker, 14 An. 704; Gay vs. Ardry, 14 L. 288. ‘ 

* Whatever is beyond the province of the jury to find in the particular 
case may be disregarded, and judgment rendered without reference 
to it.” Peytavin vs. Winter, 6 La. 559. 

“A special verdict simply finds the facts, leaving the court to render a 
judgment which shall be a proper legal conclusion from such facts.” 

Campbell vs. Creditors, 16 La. 351. 

“ By a special verdict the facts of the case are put on the record, and the 
law submitted to the judges.” Bouvier’s Law Dictionary, 14th ed. 
verbo Verdict. 

3. The transfer of the “right, title, estate of the owner in and to the 
land,” to a company having perpetual succession, could be nothing 
else but an appropriation in fee. 50 Pa. State, 425; 2 Blatchford, 

95; 1 Kernan (N. Y.), 308;-2 Devereux & Battle, N. C. Law, 451; 4 
Sneed, 528 ; Cooley, 558. . 

‘ “In estimating the value of the property to be expropriated, the 

ag _ basis of assessment shall be the true value which the land possessed 

— before the contemplated improvement was proposed, and without 4 

deducting therefrom any amount for the benefit derived by the 

owner for the contemplated improvement or work.” R. 8. sec, 1482. 
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But this prohibitory provision indicates the general rule whose opera- 
tion is thereby restricted ; and as to other damages, beyond the 
value of the land taken, there can be no doubt that they may be 
offset, as the judge charged. In so charging, he but followed the 
rules laid down by this court in Railroad vs. Lagarde, 10 A. 150; 
and Railroad vs. Calderwood, 15 A. 481, in the interpretation of the 
same statute. A similar rule has been followed in many other 
States, as will be seen by the authorities collected by Cooley, at p.. 
568, Con. Lim. There is no authority in any book or decision. 

5. The findings of a jury on questions of fact will not be set aside- 
unless manifestly erroneous. 


Barrow & Pope for defendant and appellant : 


1. On 24th April, 1879, defendant filed, and had served on plaintiff’s: 
counsel, a supplemental and amended answer. 

The supplemental answer specially denies that the full ownership of 
said lands sought to be expropriated is necessary for the public 
use. He avers that a servitude of way will fully accomplish all 
purposes of said railroad, and a width of fifty feet is all-sufficient. 

On the 29th of April, before the case was called, defendant asked to 
have this supplemental and amended answer allowed, but the court 
refused the same. 

The lower court erroneously refused to allow it. 

First. It could not be said to come too late, because the trial had not 
begun. The plaintiffs could not be taken by surprise, for they were 
ready to sustain the averments of the petition, that the ownership 
of the land was necessary to its purpose. 

Second. That it is an issue which could be made by special plea, is 
settled by what is said in 31 An. p. 432: “ We think the legal pre- 
sumption is that the full ownership is necessary to a corporation 
having perpetual existence, and that if it is not necessary, the onus 
of showing it is on defendant, who should specially plead it.” 

2. “That the list of jurors, when once legally formed, must constitute 
that out of which the jury is tobe formed whenever the case is tried. 
That the legal panel or list could not be dismissed and a new list 
formed for the subsequent term of the court.” C. C. 2631. 

3. It was also objected, that the court had excused a juror who was 

over sixty years. The statute does not exempt any one, and only 

fixes as a qualification that he be a freeholder. The jury has to be 
taken as they stand on the list, unless a cause can be shown ; so the: 
excusing a juror, who is competent, may operate to the injury of 
the party in two ways. The juror may be lost, and his name not 
being called, may give one objectionable to defendant. 
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This statute being one to compulsorily take a man’s property, should be 
strictly construed, and all its requirements and safeguards strictly 
enforced. Cooley on Con. Lim. p. 529, 528, 539, 540, 340. 

4. In expropriating the right of way for a railroad merely, a servitude 
on the land, and not its ownership, is acquired. 11 A. 98; Constitu- 
tion, art. 110; C. ©. 722, 490, 491, 492, 505; 55 Pa. St. 16; 29 Mo. 141; 
C. C. 509; 32 Vt. 68; C. C..777; C.C. 2634; C. P. 690; C. C. 2626, 
2630, 2632, 2640 ; Field on Cor. 496. 





The opinion of the court was delivered by 

Spencer, J. This is a proceeding by plaintiff to expropriate, in fee, 
lands of the defendant, alleged to be necessary for the road-bed of a 
railway. In this case (by difference from that of “N. O. Pacific R. R. 
Co. vs. Gay, Tutor,” reported in 31 A. 430) the defendant not only de- 
nies that plaintiff's necessities require the quantity of land sought to be 
expropriated, but also denies that there is any need of expropriating 
the title in fee, claiming that a right of way is all that is necessary for 
plaintiff's purposes. 

In the case above referred to, we rested our affirmance of the judg- 
ment expropriating the fee on the ground that the defendant’s pleadings 
did not present an issue as to the extent of the estate to be expropri- 
ated, but only as to the quantity of land. 

The judge a quo refused to allow the defendant in the present case 
to enter upon the question as to the extent of the estate to be taken, 
holding that plaintiff was, under our statute, entitled to the fee. The 
question is therefore presented, whether, as a matter of right, the plain- 
tiff can take the fee, where a_less estate would answer ail the needs of 
the company ? 

There is no doubt that the title in fee. of the property of a citizen 
may be taken, if necessary for purposes of public utility, adequate com- 
pensation therefor being made. But the only basis, for this right of 
expropriation, is the needs of the public. The property of no man can 
be taken without his consent, beyond what is demanded by the public 
necessity. This results, we think, from the provisions of the Federal 
and State Constitutions, which declare in substance that vested rights 
cannot be divested by the State, nor private property be taken, except 
for purposes of public utility. To entitle the public to take private 
property, two things are necessary ; first, the interest of the public must 
require it, and second, adequate compensation must he made. 

We think it a fair deduction and corollary of these propositions, 
that the public can take no more, either in quantity or estate, than will 
suffice the public wants. If necessary, the fee may undoubtedly be 
taken ; but if not necessary, it cannot. If a servitude or right of way 
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will answer all the purposes of the plaintiff, to take more would be to 
violate the letter and spirit of the constitution. As we said in the case 
in 31 A. referred to, the question, as to the extent or nature of the es- 
tate which the public needs require to be taken, is one of fact. It is 
manifest that if it were a canal that was to be dug, it would require the 
fee, while if a turnpike or plank-road for temporary purposes was to be 
constructed, a simple and temporary right of way would be all that 
could be required. 

We also said in that case that we thought a railroad company 
clothed with perpetuity presumptively needed the fee, and that the 
onus Was on the defendant to show that it was not necessary. The first 
proposition may be stated too broadly. We think it shouid be modified 
as follows: Thatin the absence of allegation and proof that the fee 
is unnecessary, the court should award the fee where the party seeking 
the expropriation is chartered to maintain a public work in perpetuity. 

We think that defendant had the right to make this issue, and to 
administer the proof of it. As the damages would be less where only a 
servitude or right of way is granted, and as the parties have not had 
full opportunity to be heard on this question as to the nature and ex- 
tent of the title needed, we must remand the case for that purpose. 

It is therefore ordered and decreed that the judgment appealed 
from is avoided and reversed, and this cause is remanded to the court 
a qua for a new trial, and to be proceeded with according to the views 
herein expressed and according to law, appellee paying costs of appeal. 








No. 7573. 
VREDENBURGH VS. BEHAN ET AL. 


Where defendants appeal suspensively and give bond, the plaintiff may test in the court 
below the sufficiency of the sureties, and an appeal will lie from a judgment sustaining 
their sufficiency. 

When the law requires a surety to be given, it does not intend a mere formality to be gone 
through. It intends to give the creditor something that will be available to pay his debt. 

Where the wife sues for separation of property and restitution of paraphernal effects, a dis- 
continuance of the demand for separation is a discontinuance of her demand for a money 
judgment against the husband, since she can only obtain such judgment when she claims 
a separation of property and dissolution of the community, 


gene from the Sixth District Court, parish of Orleans. Rightor, 
J. 





E. Howard McCaleb for plaintiff and appellee : ’ 
There is no doubt whatever of plaintiff's right to appeal from the judg- 
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ment of the court a qua accepting the sureties tendered by appel- 
lant, overruling the motions made to dismiss the appeal, and 
refusing to issue the executions demanded by.the judgment creditor. 
It. was so decided in 19 An. 4; 16 An. 192; 4 La. 111; 8 An. 288; 24 
An. 329; Act No. 24 of 1876. 
It is only in cases where the judge a quo dismisses the appeal and orders 
execution to issue, that the Supreme Court in aid of its appellate 
- jurisdiction, will, by mandamus and prohibition, examine into the 
legality of the action of the lower court. 2 Rob. 550; 21 An. 735, 
114; 23 An. 279, 491; 24 An, 316, 328. 


Francis W. Baker, S. P. Blanc, G. W. Lane, W. S. Benedict, and Jos. 

P. Hornor for defendants and appellants : 

First—No appeal lies from the judgment of the lower court discharging 
plaintiff's and appellee’s rule to test the solvency of the sureties on 
the appeal-bond, and to issue execution. Act No. 24 of 1876 is the 
last and governing law on the subject, and does not intend that the 
action of the judge a quo, deciding that the sureties are solvent, 
should be reviewed by this court. 

Second—Such an order is not a final judgment; nor is it an interlocu- 
tory judgment working irreparable injury. 

Third—The law- makers never contemplated such an appeal— 

Because no provision was made therefor. 

Because no summary trial has been provided, and without it no benefit 
could accrue. . 





On Motion To Dismiss. 


The opinion of the court was delivered by 

Mannine, C.J. The plaintiff recovered judgment against the de- 
fendants in solido for fifteen thousand dollars, 

All the defendants except Pierce moved for a suspensive appeal 
which was granted, and they gave bond with sureties. The plaintiff took 
a rule on Pierce to shew cause why execution should not issue against 
him, and another rule on the other defendants to test the solvency and 
sufficiency of their sureties. 

On the suggestion that Pierce’s name had been omitted from the 
motion of appeal through a clerical error, he was allowed a suspensive 
appeal nunc pro tunc, and the rule upon him was discharged. After 
hearing testimony touching the sufficiency of the security, given by the 
other defendants, the rule against them was also discharged. The 
plaintiff appeals from these judgments, aud the defendants move to dis- 
miss on the grounds that the judgments are but interlocutory orders 
which do not work irreparable injury ; and that no appeal lies from such 
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judgments, because the lower court is invested with the sole authority 
to pass finally upon the sufficiency of securities to appeal-bonds. 

The law regulating suspensive appeals has this condition attached ;— 
provided that the party furnishing the security shall prove his solvency 
to the satisfaction of the court whenever it is questioned by any party 
interested in the appeal. Sess. Acts 1876, p. 49 amending art. 575 Code 
Prac. The defendants regard this as conclusive cf the question, and 
since they have proved the solvency of their sureties to the satisfaction 
of the court, they insist that is an end of the matter. ° 

But the same language may be employed in relation to any demand 
made before a court. If a person shall prove his demand to the satis- 
faction of the court he shall have judgment therefor. This does not 
imply that an appeal will not lie from a judgment rendered on such de- 
mand, if it be for an appealable sum. Suppose upon a rule to test the 
sufficiency of an appeal-bond the proof is beyond cavil in its favour, and 
the lower judge arbitrarily rejects the bond and execution is about to 
issue. Would not this court protect the appellant from the irreparable 
injury about to be inflicted on him, if he should invoke the writs of 
mandamus and prohibition? It would be peculiarly our province to do 
so under the new Constitution. art. 90. 

The question seems never to have been directly presented before, 
and our examination of it has been unnecessarily prolonged by citations 
of decisions that are wholly irrelevant. 

In Perilliat v. Fernandez, 16 Annual, 192, where the reporter’s 
syllabus is altogether wrong, there was a rule below such as this and 
judgment thereupon, but no appeal was taken from that judgment. 
When the principal appeal came up, the appellee moved here to dismiss 
it so far as it was suspensive, and the court said as there was no appeal 
taken from the judgment on the rule, they would not review it under 
the appeal previously granted. This implies that if the appellant there 
had done what the plaintiff here has, the court would have reviewed it. 

Later, the court refused to dismiss on the ground that the sureties 
to the appeal-bond are not good, because the evidence touching the 
solvency was not properly before them, Generes v. Fluker, 24 Annual, 
829, and we refused a similar motion for the reason that no objection to 
the sufficiency of the bond was made in the lower court. Edwards’ 
case, 29 Annual, 597. 

If we should refuse this appeal, and the judgment on the principal 
appeal is affirmed, and upon execution issuing against the sureties it 
should turn out that they are what the plaintiff's brief describes them, 
irreparable injury would be done, for a judgment for fifteen thousand 
dollars could not be made out of “two certificated bankrupts, two non- 
residents, one tutor plastered with a minor’s mortgage exceeding three 
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times his entire estate, one impecunious husband oppressed by his wife’s 
sworn claim for over fifty-eight thousand dollars, and a number of 
stockholders, bondholders, and possessors of cash and other intangible, 
invisible objects.” 

The correctness of this description of the sureties is not a matter 
of present concern. The right to have the judgment of the lower court 
reviewed, upon a matter so vital to the plaintiff as the solvency of the 
securities to the appeal-bond, is the question we now have to settle, and 
we are very clearly of opinion that such right exists. 

The motion to dismiss is refused. 


On appeal from the decree of the lower court, discharging rule of 
plaintiff to test the solvency of sureties on appeal-bond, the opinion of 
the court was delivered by 

DeBuanc, J. Defendants suspensively appealed from a judgment 
rendered against them, and gave bond for $28,500, with twelve different 
sureties, whose solvency was tested in the lower court in a rule taken 
by plaintiff, and which was there tried and discharged. 

From the decree discharging that rule, plaintiff appealed, and de- 
fendants moved to dismiss her appeal. We refused their motion, and 
they now contend that the two appeals—their own and plaintiff's—must 
be tried in their regular order on the docket, as two distinct cases. 

What was the real object of the discharged rule? It was to ascer- 
tain whether defendants had complied with those legal requirements, 
without which no appeal can ascend to and reach this jurisdiction, and 
it is clear that—before we can consider and pass upon what purports to 
be an appeal—we are bound to hear those of the interested parties who, 
regularly deny its very existence. 

The judgment appealed from by defendants is—in amount—for 
$15,000, and—to perfect their appeal—they had to give, in favor of the 

- clerk, an obligation for $22,500, with good and solvent sureties, residing 
within the jurisdiction of the court by which the judgment was rendered, 
and this—according to plaintiff's averments—they did not do; but the 
lower court thought and held otherwise. 

As to the solvency and qualifications of the sureties furnished by 
defendants, what are the facts? Two of them, Keep for $2500, and 
Webster for $1000, were called as witnesses, and testified that they do 
not reside within the jurisdiction of the court which rendered the judg- 
ment. 

It matters not that they have inferentially submitted themselves to 

‘the proper jurisdiction—for we ourselves held “that a judicial tribunal 
has no more power to accept as surety on an appeal-bond a person not 
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residing within its jurisdiction, than it would have to accept as such a 
person not having in the State property liable to seizure.” 

Acts of 1876, p. 49, 50; 30 A. 584-5. 

Defendants’ counsel argue that, according to the last paragraph of 
Act 67 of 1876, a surety may render himself amenable to the process of 
a court beyond the territory of his residence. Of this there is no 
doubt ; but that act, which merely amends art. 3042 of the Civil Code, 
provides—as did and does the amended article—that, unless under 
specified circumstances and as regards administrators, executors, tutors, 
curators and fiduciaries, the surety’s domicile must be in the jurisdiction 
of the court where it is to be given. 

C. C. 3042 (3011); Act of 1876, p. 109. 

The qualifications of the surety on the bond of one who takes a 
suspensive appeal from a judgment rendered for a specific sum, are 
fixed by the 575th article of the Code of Practice and Act No. 24 of the 
legislature of 1876, and though one may accept, no one can be compelled 
toaccept as surety any other but one who has the qualifications required 
by said article and act, and—therefore—the objections urged against 
Webster and Keep must prevail. 

The other sureties were also sworn, and examined as to their 
solvency. 

John I. Adams, who obligated himself for one thousand dollars, 
said : that his firm is in bankruptcy, that he is indebted for nearly half 
a million of dollars, and that he did not consider that he is worth the 
amount of his obligation. The written statement which accompanies 
his declaration does in no way contradict it, and—when he signed the 
bond and testified—he was absolutely insolvent. 

McCutcheon, another surety for $2500, declared that he owned, in 
the Louisiana National Bank, one hundred shares worth $9000—in the 
Union National Bank, fifty shares worth each $85, and insurance stock 
worth about $1000, and that he is not indebted. 

It was shown—by the cashier of the Louisiana National Bank, and 
by the record of Mrs. McCutcheon’s iudgment against her husband, 
that she owns the one hundred shares of that bank, which he referred to 
as belonging to him. Non constat, we are told by defendants’ counsel, 
that the husband and wife had not each an equal amount of that stock. 
If such had been the fact, they would not have failed to prove it. 

It appears that, on the 13th of May 1879, a general mortgage was 
recorded against him, to secure the re-imbursement of $58,915 82 alleged 
to be due by him to his wife. He said that he received that amount in 
notes which he still holds and in bonds which he sold. That he has, in 
the house where he lives, the proceeds of that sale. As to the price 
which he received for those bonds, he did not tell. 


; . 
~ Te, . . oh + ie d . ae 
PTS OLE LILLE ETN LE LL FT LARP ES ER oy 












SUPREME COURT OF. LOUISIANA, 


Vredenburgh vs. Behan et al. 








He was sued by his wife, who claimed a separation of property, on 
the sworn averment that she was entitled to it, on account of the disorder 
of his affairs, but she—thereafter—diseontinued her demand for a 
separation of property, and merely resumed the administration of her 
paraphernal effects, and—among these and in the words of the decree 
rendered in her favor—* of one hundred shares now standing in his name 
on the books of the Louisiana National Bank.” 

It was incumbent on defendants to prove the contested solvency of 
that surety, and they have failed to do it. 

Is Staub solvent? He bound himself for one thousand dollars. He 
is separated in property from his wife. He owns household and kitchen 
furniture—the best part of which he valued at $75, a watch and chain, 
lockets, gold buttons and several other little articles, which—he sup- 
poses—cost him between two hundred and fifty to three hundred 
dollars. He also has an interest in a commercial business, which—he 
again supposes—is worth about $600, and twenty shares of mining stock 
in Nevada. Heis the holder of notes, but how many, by whom due and 
for what amount, he was not asked and did not tell. He is the tutor 
of Julius H. Cohen, and—-as such—gave a bond for $3000, which stands 
recorded against him. Hesaid he owes nothing to the minor; that his 
wife is indebted to him, and for only $465. If so, why did he give that 
bond, and—by his own act—contribute to reduce or rather destroy an 
- already limited solvency, which—even without that additional liability— 
was not equal to his obligation ? 

The evidence leaves no doubt that at least five of the sureties who 
signed the bond, and—coilectively—for eight thousand dollars—are not 
such as the law requires, and that said bond is insufficient for a sus- 
pensive appeal. For these reasons, 

It is ordered, adjudged and decreed that the judgment rendered on 
the rule filed by plaintiff on the 16th of September 1879, is avoided and 
reversed, said rule made absolute at defendants’ costs in both courts, 
and the order granted for the suspensive appeal therein referred to set 
aside and annulled. 





On APPLICATION FOR REHEARING. 


Spencer, J. The very earnest appeal made for a rehearing in this 
case has induced us to re-examine the facts relative to the solvency of 
McCutcheon, Jno. I. Adams, and Staub. 

When the law requires a surety to be given, it does not intenda 
amere formality to be gone through. It intends that the creditor shall 
have pledged for his debt something that may be made available for its 
payment. 

We can hardly think counsel are serious in urging that Staub and 
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Adams are good and sufficient sureties for the'sum of $2000. It would 
be a mockery of justice to so treat them. We therefore dismiss them 
from further consideration. 

The solvency of McCutcheon is more debatable. 

His solvency depends upon the extent of his liability to his wife. 
She has recorded against him a mortgage for $58,916 based upon her 
oath. The indebtedness consists, as charged by her, of about $44,000 in 
State bonds, and mortgage notes for about $12,000, and other effects. 

McCutcheon when on the stand as a witness, says this $58,916 repre- 
sents the amount of his wife’s paraphernal property. True he is asked 
if she has not resumed its administration, and he answers “ yes.” But, 
in the next breath, he tells us that HE has the note in bank, and that he 
has sold the bonds, and that he has the proceeds. This shows that she has 
not got the administration of this property at least. It also shows that 
he owes his wife the amount or value of the bonds sold, and there is no 
legal proof that he has ever paid her. 

But it is said, and such is the fact, that Mrs. McCutcheon had sued 
her husband, alleging that he had received cf her paraphernal effects to 
amount of about $60,000 ; that she had learned that a part thereof had 
been by him invested in stock of the Louisiana National Bank, and of 
the Germania National Bank, and Hibernia Insurance Company. 

She prayed to be adjudged owner of this stock, and that she be 
separated in property from him, and that she have judgment, with 
privilege and mortgage for such part of said paraphernal rights as he 
may fail to restore to her. 

Her demand for separation of property was discontinued. She 
took judgment by default against him, condemning him to restore to her 
the administration of her paraphernal and other property together with 
its fruits and revenues, and decreeing her to be owner of the 100 shares 
of Louisiana National Bank stock standing in his name. This bank- 
stock is shown to have been worth about $9000. 

When the wife discontinued her demand for separation of property, 
she thereby discontinued her demand for a money judgment against her 
husband. Since the wife can only recover a money judgment, when she 
claims and obtains a separation of property and dissolution of the com- 
munity, her suit was, therefore, limited to a demand of restitution of 
such paraphernal property as existed in kind. 

The judgment obtained by her does not bar her, therefore, from now 
or hereafter proceeding to demand a separation and a dissolution of the 
community, and a judgment for the value of such paraphernal effects 
as he has failed to restore to her. It is, we think, a mistake to say that 
the decree, declaring her to be owner of the 100 shares of bank-stock 
standing in his name, is restrictive of her paraphernal rights. She had 
31 
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discontinued her money demand. The judgment only shows that the 
bank-stock was hers, and does not exempt the husband from being liable- 
to her for the value of her other property of which he had disposed, some 
. of which, as we have seen, he still has, and some-of which he has sold. 
There is not a particle of proof that he has ever restored or paid for 
those bonds and notes. On the contrary, when on the stand in this case- 
he swears he still has the note, and still has the proceeds of the bonds 
sold by him. The evidence, we think, fails to. show him good and suffi- 
cient for the amount of his suretyship. The burden was on appellants 
to prove that fact. Act 24 of 1876. 

It is said in the next place, that we have dismissed the appeal 
entirely. We have only held that the bond was not good for a sus- 
pensive appeal. If the appellants took, also, an order for devolutive 
appeal, and had the amount of bond therefor fixed by the court, the 
bond given by them may well be held good and sufficient to maintain a 
devolutive appeal. But that question is not before us. We hold that 
the judge a quo erred in holding the bond good for a suspensive appeal. 
We are not advised as to whether any sum was fixed for a devolutive 
appeal, and, therefore, do not pass on the question at all. 

We know no law or precedent which would justify us in permitting 
appellants to now furnish other sureties in lieu of those held to be bad.. 

However hard the case may be upon appellants, we must follow 
what we understand to be the plain letter of the law. There was a 
judgment against defendants for $15,000. To suspend that judgment, a 
bond for $22,500 with good and sufficient securities was necessary. It 
was not furnished. It is equally evident that we cannot hold a bond, 
which was bad when given and when tested, to be good now, because 
some of the defendants have to-day paid their virile portion of the 
judgment. Our mission is ended when we pass upon the case as pre- 
sented to, and decided by, the judge a quo. The question is, was the 
bond good when taken for $22,500? We think not. 

The rehearing is refused. 
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No, 7051.* 


THE SouTHERN Mutua INsuRANCE Company OF Baton RovuGes vs. WILLIAM 
S. PrKe, Junior. 


Where it appears that the books, accounts, and assets of a corporation were entrusted by the 
directors to one who united in himself the offices of president and cashier, and who died 
without rendering an account of trust, a demand for such an account and for the delivery 
of the property entrusted to him may be made on his heir who has accepted his succes- 
sion purely and simply, and prescription cannot commence to run against a demand for 
the return of such property, until the heir has evinced by an external act, or a declaration 
inconsistent with, or adverse to his precarious tenure, an open intent to change the origin, 
cause, and character of his anterior possession. 

The entries on the books of a corporation made by a deceased president and cashier, or under 
his direction, constitute a standing acknowledgment of his liability as against himself and 
his legal representatives, and form the basis of an account to be rendered by those repre- 
sentatives. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 
S. P. Greves, Merrick, Race & Foster, Barrow & Pope, and Geo. L. 

Bright for plaintiff and appellant : 


First—Prescription does not begin to run where property, money, or 
other effects are in the hands of a fiduciary, until a demand has 
been made. 30 A. 486; 14 A. 216; 23 A. 300. : 

Second—The president and cashier of a corporation continues to be 
liable to the corporation as president and cashier, even though he 
may cease to perform the active duties of his office, until his office 
has terminated in some one of the ways pointed out by law. Field 
on Corporations, pp. 213, 214, 215. 

Third—An agent and trustee is bound to perform his duties in good 
faith. He cannot acquire the property of the things entrusted to 
him. Field on Corp. p. 188, secs. 173, 174, p. 358 et seq. 

Fourth—Failure to carry on its regular business does not dissolve a 
corporation. Field on Corp. pp. 553, 554, sec. 485. 


Herron & Byrd and Richardson & Magruder for defendant and 
appellee: 

First—A suit against the president and cashier of a corporation for an 
account, and a judgment for what he may owe, is prescribed in ten 
years from the time he ceases to act as such. C. C. 3457, 3458, 
3459; Duranton de la Prescription, vol. 21, p. 95 ; Marcadé, liv. 111, 
p. 4; Boileux, vol. 7, p. 728 ; Marcadé de la Pres. p. 113; C. C. 3544; 
Troplong, vol. 2, p.5, Nos. 474,478 ; 11 A. 213; 10 A, 342; 12 A. 257; 





* This case, decided on the 16th December, 1878, was ordered by the late Court to be re 
ported in this volume. 
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20 A. 568; 7 L.50; 9 L. 59; 22 A. 151; 17 A. 250; 15 A. 144; 15 A. 
534; 16 A. 397; 7 R. 515. 

Second—Parol testimony is not admissible to prove a payment made on 
debt’ by a decedent in order to take the debt out of prescription. 
C. C. 2278 ; 21 A. 350 ; 23 A. 531, 549. 

Third—Good faith in a debtor is not necessary to enable him to plead 
prescription. Duranton, vol. 21, p. 561; C. C. 3530. 


The opinion of the court was delivered by 

DeBiano, J. The marked ability with which this important cause 
has been prosecuted and defended, has enlarged its real proportion. 

The Southern Mutual Insurance Company was organized by an act 

‘of the Legislature of this State, approved on the 12th of March 1855, 
and—according to the first section of said act—was to continue for and 
during the term of twenty-five years. 

The officers of the company were to be elected on the third Thursday 
of January of each and every year, and—as such—were to serve until 
the next general election, and until their successors had qualified. 

The powers delegated to the corporation by the statute of 1855, 
were—by its directors—transferred to its first president and treasurer, 
William S. Pike, Senior, who died on the 17th of January 1875, more 
than five years before the term fixed by the act of 1855 for the expiration 
of the company’s charter. 

As president, the entire business of the corporation was conducted 
by him—as treasurer, the whole of its assets were entrusted to bis care. 
In those capacities, he had in his possession—from the date when the 
company was organized and until his death—the books, papers, bills 
receivable, cash, and—without exception—all that belonged to it. 

He was a trustee invested with almost unlimited authority, and in 
whom his associates had reposed an unlimited confidence. He died 
owing and promising an account of his trust. That account, which he 
was compelled and willing to render, is now asked of one who—as his 
legal representative—has unreservedly accepted his succession, and 
who—by the effect of that pure and simple acceptance—is bound to dis- 
charge those of his parent’s obligations which are still in force. © 

What is then asked of defendant? Not exclusively the payment of 
a debt which may exist, but the existence of which is not yet ascer- 
tained—not merely the satisfaction of an obligation for which—prima- 
rily—his parent may have been individually liable, but the execution of 
his parent’s obligation as president and treasurer of the corporatiun, an 
account of the trust confided to his integrity, the delivery of notes, cash 
and effects, which—as an agent and a depositary—he held exclusively 
for and as the absolute property of the insurance company. 
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As against that part of the otherwise too broad and too collective 
demand of the company, the only prescription, if any, which might 
be invoked by defendant, is—beyond a doubt—tlie prescription acqui- 
rendi causa; and—in this instance—to effectually oppose it to plaintiff's 
action, he would have to accomplish the more than difficult task of main- 
taining that one who—as the deceased—combined the responsible func- 
tions of president and treasurer of a corporation—could—while acting 
and holding as such and for others, acquire—by the lapse of time and a 
prolonged neglect, a valid title to the property left in his charge as an 
agent. 

That pretension is untenable. The deposit must be restored to the 
depositor as soon as he demands it, even though the contract may have 
specified when it is to be restored: no surrender can relieve an unfaith- 
ful agent from that obligation ; and one, or the heir of one, who possesses 
for another and not in his own name cannot prescribe, whatever may be 
the length of his possession, unless he evinces—by an external act, or a 
declaration inconsistent with or adverse to his precarious tenure—an 
undisguised and open intention of changing the origin, the cause and 
the character of his anterior possession. 

C. C. 2955 (2926) ; 3510 (3476) ; 3511 (3477) ; 3512 (3478). 

* Mais il faut—said DeLaporte—que les actes de contradiction scient 
formels et positifs ; en sorte qu’il soit constant extérieurement qu’on a 
eu dessein de posséder ce que l’on prétend avoir prescrit, particuliére- 
ment a l’égard des choses que l’on ne posséde pas sans quelque fait. Tl 
ne suffirait pas, par exemple, qu’un fermier prétendit jouir comme 
propriétaire, s’il ne ’avait pas manifesté par quelqu’acte, quand méme 
il demeurait cent ans sans payer le prix dela ferme, parcequ’il parait 
toujours sous la qualité de fermier.” 

Traité des Prescriptions, pp. 67 and 68. 

The company’s charter which was “to continue for and during the 
term of twenty-five years,” does not appear to have been forfeited. 
From March 1861 upto January 1875, Pike alone acted, or at least could 
have acted as its president and treasurer: he did not officially resign 
those functions, nor did he ever express to any one of the interested 
parties, the intention of renouncing the important mandate which he 
had received from the board of directors. He drew his salary as presi- 
dent up to January 1865 ; declared—-in 1863—that he had never taken 
any thing for insurance that was not equivalent to gold and silver, and— 
in 1864—removed a considerable quantity of gold and silver from the 
vault of the old bank in Baton Rouge. In 1871—said his confidential 
clerk—from entries which he made in Mr. Pike’s private books, and . 
under his direction, Mr. Pike still held possession of the papers and 
assets of the insurance company. In and before the month of August 
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1874, he remarked in conversations with other parties, that he could 
and would settle with every one connected with the company, but that 
‘he could not do it at that time, for the reason that he could not then 
withdraw so much money from his business in New Orleans. 

‘The entries made on the books of the corporation, by the deceased 
himself, and either as president or as treasurer, or by any one under 
his direction, constitute—as against his succession and legal representa- 
tives—a standing acknowledgment of his liabilities in his two recited 
capacities; and though that acknowledgment may be explained, 
corrected or varied, though the apparent liabilities may be increased, 
reduced or shown to have been satisfied or extinguished, those entries— 
such as they are—must necessarily form the basis of the account to be 
rendered by his representative. 

Call Mr. Pike by whatever name the ingenuity of counsel may 
suggest, he held and possessed—not in his own name—but for others, 
whose rights he never denied or contested. . Far from openly resisting the 
‘exercise of their rights, he—on at least two different occasions—promised 
to account to the company. He could not alone and secretly, without 
any verbal or written notice to any one, without an overt act which 
might have been construed as amounting to a notice of his intention; 
change the character of his limited and qualified possession. His re- 
fusal would not have lessened, his promise did not add to, his obligation 
to account. 

Marcadé, de la Prescription, p. 113. 

If—as stated—Mr. Pike has converted the company’s funds into 
Confederate currency—if he has invested a portion of those funds in 
sugar thereafter confiscated by the Federals, in cotton destroyed by the 
Confederates—if he has done so, not as a speculation and to benefit him- 
self, but as an unavoidable necessity and to prevent an impending loss— 
if, without his fault, the assets which he held were ingulfed in the com- 
mon ruin which followed the war—if, from 1863 or 1864, he ceased to be, 
in all respects and in any sense, the agent of the corporation—if, 
through him or otherwise, the interested parties were informed of these 
facts, that information and those facts may be urged by them as an 
effectual defence, or—according to as yet unrevealed circumstances, as 
grounds upon which to rest the plea of prescription liberandi causa. 

The justice of plaintiff's application is partly acknowledged by de- 
fendant ; for—in his answer—he alleges that if the corporation has any 
action against him, it can only be an action to enforce a moneyed de- 
mand, the amount of which—he himself admits—must be ascertained 
' by a full liquidation of the affairs of the company. That liquidation, it 
is evident, must first be proceeded with, to ascertain the nature and ex- 
tent of the deceased’s liabilities, the character and amount of any 
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‘demand which may be enforced against his legal representatives, as 
also the character of any defence which may be opposed to that demand. . 

“Qn doit poser comme régle certaine, que les détenteurs et leurs 
héritiers ne peuvent pas invoquer la prescription contre l’action en 
délaissement des choses qu’ils ont eues & titre précaire, et qui sont en 
leur pouvoir, et qu’ils ne sont fondés a l’opposer que lorsque ces choses 
n’étant plus en nature dans leur mains, ils n’ont a défendre qu’A une de- 
amande en paiement de leur valeur, ou en dommages intéréts.” 

Vazeille, Traité des Prescriptions, p. 50, No. 135. 

The corporation relies on entries found in books which were in Mr. 
Pike’s possession until his death, in books kept by him or under bis 
‘immediate supervision,:and it behooves those who have accepted his suc- 
cession, who hold every voucher indispensable to effect the liquidation, 
the necessity of which is admitted by defendant, to prove what have 
become of the assets which—from the hands of the late president—have 
passed into those of the late treasurer—to account for whatever may 
remain of those realized and deposited assets, and—if they have disap- 
peared—to show when, by whom, under whose authority and for whose 
benefit they have been disposed of ; otherwise, their liability shall justly 
be considered as being that fixed and evidenced by the books of the 
company. 

The liability of an agent, and more particularly of that class of 
agents chosen to represent and manage the banks and insurance com- 
panies of one State, must—in the interest of those institutions and of . 
those who deal with them—be measured by the importance and 
responsibility attached to their respective functions ; and—to hold that, 
at any time within the term of their office, or at any time during the 
period within which their mandate is legally presumed to continue, they 
can—without notice to the bank, the company or any of their represent- 
atives, draw theshroud of any prescription on any of the acts performed 
or perpetrated by them in their delegated capacities, or that they can 
-claim and exercise the extraordinary privilege of refusing to account to 
their principals, would be to sanction and proclaim as irrational as 
‘dangerous a doctrine, one so manifestly iniquitous that—after its 
‘promulgation—no one would dare deal with an insurance company or 
deposit a dollar in: any bank. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from is annulled, avoided and reversed ; and—proceeding to 
render such judgment as-should have been rendered by the lower court, 

It is further ordered, adjudged and decreed that—within sixty (60) 
days from the service upon him of a notice of this judgment—William 
S. Pike, Junior, render to plaintiff, and file in this case, an account of the 
administration of William S. Pike, Senior, as president and treasurer of 
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the Southern Mutual Insurance Company, from the first of February 
eighteen hundred and sixty-two—the date at which he submitted to the 
_ board of directors his last statement of the affairs of said company ; 
and—in default thereof—that plaintiff be allowed to prosecute his suit 
to final judgment. 

It is further ordered that plaintiff's right to oppose and contest 
said account—when filed—is specially reserved ; that the costs of this 
appeal be paid by defendant and that those of the lower court abide 
the final decision of this cause. 

Rehearing refused. 








No. 7821. 


SovutHERN Mutvuat Ins. Co. vs. W. S. PIKe. 


Because the right of a plaintiff to demand a statement of account from a defendant is not 
prescribed, it does not follow that the debt is not prescribed which is evidenced by the 
account. 

The debt, incurred by the president and cashier of a corporation on account of money of the 
corporation held by him, and notes and premiums due the corporation not collected by 
him, is prescribed by ten years from the time he ceased to exercise any of the functions ot 
his offices. The obligations of such an officer to return the books or any other specific 
property of the corporation shown to be in his possession is not prescribed in ten years. 


; gang from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 


A. L. Gusman, Barrow & Pope, and Merrick, Race & Foster for 

plaintiff and appellant : . 

First—The entries made on the books of the corporation, by the deceased 
himself, and either as president or as treasurer, or by any one under 
his direction, constitute. as against his succession and legal rep- 
resentatives, a standing acknowledgment of his liabilities in his 
two recited capacities, and hence, prescription cannot be pleaded. 
30 A. 1077. 

Second—When in order to plead prescription the defendant in his plea. 
sets forth the facts that terminated the fiduciary capacity, and 
pleads prescription to the liability, the judgment overruling this 
plea must form res adjudicata on the question of liability, unless 
some new facts are set up. Although the demand in one case was. 
for an account, and in the other case was the debt shown to be due 
by that account, yet it is evident that the question considered by the 
court on each occasion as that conclusive of Pike’s liability was, 
when did he cease to be president and treasurer of the company ? 

The court now says it was in 1864, which, if true, should have defeated 
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the demand for the account. In the previous decision, it said he 4 
held the offices until his death, on 7th February, 1875. fe 

The question and the evidence was the same on both occasions, and the . 
first judgment must form res adjudicata. 29 A.'772; 31 A. 212, 339. 

Third—The president and cashier of a bank is liable as a depositary for 
all the specific property of the bank entrusted to his keeping, and 
such liability cannot be prescribed. C. C. 2926, 2938, 2940, 2941, . 
2955, 3510, 3511, 3512 ; DeLaporte, Traité de Prescription, pp. 67 and ; 
68; 11 A. 411; 13 A. 20; 67 N. Y. 598; C. C. 432, 3440, 3513 ; Morse 
on Banking, 90; 16 A. 16; 10 Johns, 285; 6 Hill, 298; Angell on 
Limitations, p. 178, ed. of 1846; 4 Blackford, (Ind.) 324; 22 Barb. 
314; 8 W. Va. 95; 114 Mass. 400 ; 5 Cranch; C. C. 560; 16 A. 167; 
C. C. 3489; 15 A. 145. 

Fourth—The president and cashier remains as such until his office ends 
by his resignation or removal, or by its expiration. That in this 
case there was no resignation express or implied. C. C. 3031; 41 N. 
J. Law, (2 Vrooni) 107. There was no removal. There was no ex- 
piration of office. : 

Though the officers of a corporation are required, by its charter or by 
its by-laws, to be elected yearly, yet they may continue in office until 
their successors are duly chosen. Conn. Sup. Court 1827, McCall 
vs. Bryan Manuf. Com. 6 Conn. 428. The clerk of a corporation, 
unless the laws of a State or by-laws of the corporation provide 
otherwise, remains in office until another is chosen. Me. Supreme 
Court 1849, South Bay Meadow Dan Co. vs. Grey, 30 Me. 547. 


Richardson & Magruder, and Herron, Byrd & Beale for defendant 
and appellant : 

The most that can be said against the defendant is, that he received the 
money charged upon the books of the company as agent, and the 
only knowledge we get of the amount received was from the books. 
Plaintiff claims that he must be presumed to have held the money 
received from the date of its receipt until his death. If this was 
the presumption whenever an agent received money, this court 
never would have held that an agent could plead the prescription of 
ten years in the cases of Wagoner vs. Phillips, 22 An. 151; Millau- 
don vs. Lesseps, 17 An. 250; Garland vs. Scott, 14 An. 144; Imboden 
vs. Richardson, 15 An. 534; Hereford vs. Leverich, 16 An. 397. 

The prescription commenced when the defendant ceased to act as an 
officer of the bank, and matured ten years thereafter. 7 A. 515. 


The opinion of the court was delivered by 
MannineG, C.J. This action is for an account, with a prayer for 
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judgment against the defendant for one tenth (his virile portion) of 
whatever may be shewn to be due the plaintiff in cash, and for the de- 
livery of its books, notes, etc. The pleadings and facts are fully set 
forth in our opinion, rendered when the case was last before us. The 
plea of prescription was then overruled, and the cause was remanded 
with the order that within sixty days from notice of the judgment the 
defendant shall render an account of the administration of his father as 
president and treasurer of the plaintiff company, from February 1, 
1862, and in default of compliance that the plaintiff be allowed to prose- 
cute its suit to final judgment. 

The defendant obeyed the order by transcribing from the books the 
entries made therein from the date mentioned above to December 6, 
1864, “ when his father ceased performing any functions as president or 
treasurer of the company,” declaring that he has no knowledge of the 
company’s affairs, and in rendering the account has been merely a 
copyist. He then pleads the prescription of ten years to “the entire 
claim, and to each and every item thereof, and to every item of the ac- 
count.” This plea was sustained. 

It is objected to this plea that our decree on the case, as it was 
before us then, is a bar thereto, and forms the thing adjudged quoad 
this plea. This is a misconception. 

The plea of prescription first made was to the action for an account. 
Its’ substance and meaning was that, by inaction during ten years, the 
plaintiff had lost the power, or right, or faculty of calling on the de- 
fendant for an account of any kind. We overruled the plea, thereby 
adjudging that the power and right to demand an account still existed, 
and in furtherance of its exercise ordered that one be rendered. The 
order has been obeyed. Now the plea of prescription is made to the 
indebtedness evidenced by the account—to each item thereof that was 
put on the books ten yeazs before the institution of this suit. It may 
well be that one shall be compellable to furnish or render an account of 
past transactions with another, and yet sufficient time may have elapsed 
to give him immunity from liability because of them. 

This company was located at Baton Rouge. The last meeting of its’ 
directors was held there February 1, 1862. The statement made then 
by the elder Pike as its president and treasurer is the basis of this suit. 
He left that place permanently in 1863 or early in 1864, and was engaged 
in the business of banking in this city continuously from that time until 
his death in January 1876. During his life no suit was instituted against 
him. Thelatest entry in the books was in 1864. Thissuit was instituted 
in 1877. 

The prescription pleaded by the defendant, as one of the heirs of 
his father, cannot be successfully opposed to the demand for any specific 
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objects such as the books, papers, seal, etc., and it is conceded that it 
does not. But the cash or money in hand in 1864, and the liability for 
non-collection of the notes and premiums on policies, is on a different 
footing. By the conversion of the former, and by the failure to collect 
the latter, a debt was created and the prescription liberandi causa is 
applicable thereto. 


It cannot be seriously contended that Pike received the meney as a 
special deposit. It was not expected that he should return it in kind, or 
distribute the identical money among those who might be entitled to it. 

From the moment when the business of the company stopped—when he 
ceased to conduct it in any of the capacities he had assumed, the liability 
for the money became a personal obligation which was enforceable 
against him. This is equally true of the notes, If it was his duty to 
collect them, and he failed to perform it, whereby they were lost to the 
company, his liability attached, and his creditors must enforce it in time 
at their peril. 

The difficulty in the case, and the difference between the counsel, 
lies not so much in the principles of law applicable to the case, as in the 
effect which certain facts have on the application of those principles. 
Thus it is, for the plaintiff contended that the elder Pike was actually 
president and treasurer of the company up to the day of his death— 
that the company was in existence, and he was the continuing manda- 
tary of the stockholders, and hence that prescription could not run 
while he held this relation to them. The defendant on the other hand 
points to the indisputable fact that Pike never undertook or transacted 
any business in insurance after February 1862—that shortly thereafter 
he removed to this place, closing the office of the company, and that 
the last entry in the books is in 1864. His attitude to the company and 
to the stockholders was not that of an acting officer of a living organi- 
zation. Even if his declaration: were admissible in evidence, they did 
not imply, much less avow, that he was continuing the discharge of any 
official function. On the contrary their purport was that if he had in- 
curred liability to any one for official acts in the past, he would dis- 
charge.it. He treated the company as defunct, and so did all those who 
were interested in it. 


We hold that the elder Pike’s liability attached in 1864—that his 
son and heir cannot prescribe the demand for specific property, but he 
can oppose the prescription liberandi causa to the claim for money and 
to that of indebtedness for failure to collect the notes and the premiums 
on policies, which it is alleged he should have collected. He lived twelve 
years after the business of the company had ceased. No judicial de- 
mand was made during that time for the recovery of the debt created 
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by his alleged laches, and his heir is protected from that demand by the 
lapse of time. 
Judgment affirmed. 


Waits, J., concurs in the decree. 


DISSENTING OPINION. 


DeEBuanc, J. William S8. Pike was, until his death, the President 
and Treasurer of the Southern Mutual Insurance Company. From his 
appointment in those capacities, whatever he received—money in pay- 
ment of notes, or notes as evidences of loans—he held for, as the custo- 
dian of the company, and on deposit. He never evinced an intention of 
changing the character of his possession, never denied the rights of the 
stockholders ; but—on the contrary—left them under the impression 
that he would account. 

It was only in 1874, that a remark made by him, should have warned 
those who heard it, that he had become an ordinary debtor of funds 
which he had ceased to hold as treasurer, and that remark was “that he 
could and would settle with every one connected with the company, but 
that he could not do it at that time, for the reason that he could not 
then withdraw so much money from his business.” From that date—not 
before—prescription, if not otherwise suspended or interrupted—com- 
menced to run in his favor. 

For this reason, I respectfully dissent from the opinion and decree 
of the court. 


On APPLICATION FOR REHEARING. 


Mannina, C. J. The counsel fcr the plaintiff complain that by 
affirming the judgment of the lower court we sustain the plea of pre- 
scription which was opposed to the demand for the notes and other 
specific property. Such was not our intention. We said explicitly that 
that plea could not be successfully oppesed to the demand for any 
specific objects, and lest our decree may be misinterpreted we now 
specially reserve the right of the plaintiff company to demand, sue for, 
and obtain possession of all the specific property, or property in kind, 
belonging to it and in the possession of the defendant, and in that sense 
we adhere to our original judgment, and refuse the rehearing. 
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No. 7566. 


STaTE EX REL. Morris RANGER vs. Mayor AND ADMINISTRATORS OF THE 
City oF NEW ORLEANS. 


It is the privilege of individuals to make contracts; but it belongs to the government exclu- 
sively to provide the machinery for, and the modes and manner of, enforcing the contracts 
so made. 

Obligations resulting from lawful contracts are not only binding on the parties, but the State 
itself cannot directly or indirectly impair them or lessen their value. 

Th? control of the State over the manner of executing or enforcing obligations, is absolute, 
provided only, that in changing remedies or modes of execution, the right secured by the 
obligation be not impaired or lessened in value. 

Act No. 5 of 1870, in so far as it requires registry, as a prerequisite to payment or the levy of 
a tax, does not impair the obligation of the contract between the city and its bondholders. 


“oo from the Third District Court, parish of Orleans. Monroe, 
J. 


D. C. Labatt for relator and appellee: 

First—That the laws in existence when these railroad bonds were issued 
in 1854 were ample to authorize the city to levy taxes to meet them 
at their maturity, and formed part and parcel of the “ contract” 
which was protected by the prohibition in the Federal Constitution 
against the “impairment of the obligation,” and consequently 
could not be repealed or affected by Act No. 5 of 1870. 

Second—That while it is reserved to the State legislatures, in a limited 
and well-defined class of cases, to alter and change the character of 
“ remedies ” for the enforcement of contracts, it is essential that two 
things concur: 

1. An adequate and sufficient remedy must be left as a substitute. 

2. The exercise of the substituted remedies must be lodged with the 
courts of justice, and not in the discretion of the defaulting debtor. 

Third—That the subject matter of Act No. 5 of 1870 attempts to repeal 
the various writs of fi. fa., mandamus, contempt, and other orders 
necessary to the jurisdiction of the courts on past contracts, and to 
furnish in their stead inadequate substitutes which tended to clog 
and hamper creditors on absolute judgments against the city of 
New Orleans from enforcing their legal rights, and such legislation 
being obnoxious to the Federal restriction on the States, was null 
and void. 

Fourth—That if the subject matter of a statute be unconstitutional, all 
the means provided to carry out such legislation must fall with the 
nullity of the statute, and it was obligatory on the court to examine 
and declare the unconstitutionality of the act quoad relator’s pre- 
vious contract. 

Fifth—That it was incumbent on defendant to show by its return to the 
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mandamus that “registry” was the only ceremony preliminary to 
the payment of relator’s judgment, whereas the provisions of the 
act show that money for that purpose could not be gathered by 
taxation, unless the judgments were registered, after which it was 
left discretionary with the administrators to appropriate it or not. 

Sixth—That it is settled, that no “legislature of a State can make a law 
preventing the right to the legal remedies, upon a contract lawfully 
made and binding on the party to it, without exceeding its legitimate 
powers,” and 

Seventh—‘“ Where a statute does not leave a party a substantial remedy 
according to the course of justice, as it existed at the time the con- 
tract was made, but shows on its face an intention to clcg, hamper, 
or embarrass the proceedings to enforce the remedy so as to destroy 
it altogether, and thus impair the contract so far as it is in the power 
of the legislature to do it, such statute cannot be regarded as a 
mere regulation of the remedy, but is void.” 15 Wis. 28 ; 6 Greenl. 
12; 2ist Ind. 144; 4 Wall. 535. 


E. Howard McCaleb, City Attorney, and E. H. Farrar for defendants 

and appellants : . 

Act No.5 of the extra session of 1870 has provided the mode of ex- 
ecuting judgments against the city of New Orleans. The relator 
does not pretend that he has complied with the provisions of that 
act. On the contrary, he freely admits that his judgment has 
never been registered, and that he has never applied to the City 
Council for payment of the same under the provisions of that act. 

The judgments were all rendered long subsequent to the passage of the 
act, and the relator is plainly bound by the provisions thereof. 

There is no law in Louisiana, and there never was any law in Louisiana, 
which allows a court to compel the levy and collection of a special 
tax to pay a judgment against the city of New Orleans. 





The opinion of the court was delivered by 

Spencer, J. Relator having obtained judgments against the city of 
New Orleans, and issued fi. fa. thereon, which were returned nulla bona, 
took the present proceeding to obtain a peremptory mandamus to com- 
pel the city authorities to levy and collect a special tax to pay his said 
judgments. 

The city resists this demand on the ground that relator has not 
registered his judgments as required by Act No. 5 of the extra session 
of 1870. Plaintiff's judgments are based upon bonds of the city issued 
in 1854, in aid of certain railroads. Relator contends that the pro- 
visions of said Act No.5 of 1870 are inoperative and void as to him, 
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since the effect thereof is to impair the obligation of the contracts made 
with him in 1854. The principles of law involved are now well estab- 
lished. The difficulty is in their application to the facts of each case. 

It is the privilege of individuals to make contracts. But to provide 
the machinery for, and the modes and manner of, enforcing the con- 


































tracts so made, belongs exclusively to the government. The obligations mer 
resulting from lawful contracts are not only binding on the parties, but BS 
the State itself cannot directly or indirectly impair them or lessen their 
value. . 


But the control of the State over the manner of executing obliga- 
tions is absolute, provided only that in changing remedies or modes of 
execution the right secured by the obligation be not impaired or 
lessened in value. : 

What were plaintiff’s rights and remedies under the laws in force in 
1854? Does the Act No. 5 of 1870, as, and to the extent, itis now invoked 
by the city, impair or lessen the value of plaintiffs claim against the city ? 

We understand that the sole ground upon which the city resists the 
relator’s demands is that it (the city} is under no obligation to levy a 
tax to pay relator until he has caused his judgment to be registered, as 
required by Act 5 aforesaid. 

The only question, therefore, now before us is, does that act in so far 
as it requires registry, as a prerequisite to payment or the levy of a tax 
impair the obligation of the relator’s bond issued in 1854? The act 
under which these bonds were issued made no provision for a special tax 
to pay them. So in, that regard, relator occupied the relation of an or- 
dinary creditor. The city, by the laws in force in 1854, was under no 
obligation to levy a special tax for these bonds. Their payment was to 
be effected, like all other presecured debts of the city, by jieri facias, if 
property could be found, or by being carried into the annual budget, 
and a tax levied to pay them, in the ordinary and customary administra- 
tion of the city’s affairs. If the city failed to do this, the creditor could 
compel performance by mandamus. 

It may be that the Act No. 5 of 1870 contains provisions, which if in- 
voked would necessitate our declaring them unconstitutional. But “suf- 
ficient unto the day is the evil thereof.” We are now only called upon to 
pass upon the constitutionality of that section requiring registry. If we 
find that to be invalid as impairing the obligation of a contract, we will 
then have to decide other and ulterior questions ; but if we find it to be 
2 a mere change of remedy, not impairing the value of plaintiffs right, 
a then we may halt, and require the relator to comply with it before seek- 
ing ulterior relief. For aught that we know, for aught that appears by 
the record, the city will pay relator’s claim immediately upon its registry. 
Act 5 directs it so to do if there are funds, as to which we are not ad- 
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vised. If there are no funds, the act requires the judgment to be put 
upon the next budget, and a tax sufficient to pay it to be levied. 

We cannot presume that the city will fail in its duty in this regard. 
On the contrary, we must presume that upon relator registering his 
judgment, the city will at once pay it, or provide for its payment by 
levying a tax in due course of administration. Nor can we presume 
that the city will levy an insufficient tax, or hold itself bound in regard 
to relator’s debt by the limitations imposed on its taxing power Ly the 
premium-bond act of 1876, if that limitatfon is unconstitutional. 

The requirement of the registry of all judgments before payment, 
or before levying taxes to pay them, seems to us to be a wise and useful 
provision of law, tending to restrain and check the reckless levy of 
taxes, and to afford, in compact form, a correct knowledge of the city’s 
liabilities. The formality is neither onerous nor expensive to the judg- 
ment creditor, and in no wise delays or retards the progress of his 
measures to secure payment. 

So far as we can see, it takes away from him no pre-existing right, 
nor does it render less effective any pre-existing remedies. In a word, 
it does not appreciably lessen the value of his right or impair its obliga- 
tion. The requirement is one made in the interest of economy and the 
orderly conduct of the city’s affairs. We apprehend that no court 
would grant relator’s prayer and order a special tax, if the city tendered 
payment upon the condition that relator first register his judgment. It 
would, in such case, certainly be held to be a regulation which did not 
operate any impairment of plaintiffs rights. We think the relator is 
premature in his action. He should first register his judgments, and 
then if payment is not made, or adequately provided for in the next 
tax-levy, proceed to compel it. 

It is therefore ordered and decreed that the judgment appealed 
from be reversed, and it is now ordered and decreed that relator’s suit 
be dismissed at his costs. 


On REHEARING. 


Waitt, J. We granted a rehearing, not because we doubted the 
correctness of our former conclusion, but because owing to the gravity 
of the question we thought it well that an opportunity should be ours 
to give the issues a second examination before making our decree final. 
- On the rehearing we have had, both orally and by brief, renewed and 
able discussion, and our views remain unchanged. The effect of our 
re-examination has strengthened our conviction as to their entire cor- 
rectness, We have expressed them fully in the opinion hitherto filed, 
and we see no necessity to reiterate them. 

It is therefore ordered that our former decree remain undisturbed. 
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No. 7735. 


Gay & Co. vs. Mrs. BLANCHARD, WIFE oF Lucrus SuTHoN. 


Under the Civil Code, suretyship is an accessory contract, and presupposes the existence of a 
principal obligation. 

One may become surety of a debt without consent of the debtor, but not without that of the 
creditor. 

Hence when one is a principal obligor, he cannot, without consent of the creditor, transform 
that principal obligation into the accessory one of suretyship. 

It is not sureties alone, who under our law enjoy the right of legal subrogation. 

The right of discussion is a better test of the existence of the relation of suretyship than is 
that of legal subrogation. - 

Solidarity may be perfect or imperfect. In the former the co-obligors are mandataries of each 
other ; in the latter they are not. 

When two persons are bound by the same contract to a third for the same debt, and when 
one of these obligors has, upon payment of the debt, a right of subrogation thereto, and of 
recourse for theamount paid upon bis co-obligor, any contract, between the creditor and 
the ultimate debtor whereby delay is granted or securities are surrendered or diminished, 
will discharge the obligor entitled to such recourse and obligation, unless his consent be 
obtained. If they are bound by separate contracts, the creditor must have accepted both 
obligations, and be privy te and have knowledge of the contract out of which grows this 
right of recourse of the one debtor upon the other. 

‘When a party stipulates that another shall do a certain thing he thereby impliedly obligates 
himself to do nothing which may hinder or obstruct that other in doing the agreed thing. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie, J. 


Walter Guion, R. N. Sims, and Francis T. Nicholls for plaintiffs and 
appellants : 

First—Novation is never presumed, and can only result from the mani- 
fest terms of an agreement clearly evidencing the intention of the 
creditor to alter the form of his debt. C. C. 2190. 

Second—The delegation, by which a debtor gives to a creditor another 
debtor, who obligates himself toward such creditor, does not operate 
a novation unless the creditor has expressly declared that he in- 
tends to discharge the debtor who has made the delegation. 4N. 
S. 98; 4 An. 281, 510 ; 5 An. 508; 9 An. 230; 11 An. 688; 14 An. 85; 
C. C, 2192. 

This being the law, I do not conceive how there was any novation or 
discharge by delegation, for Mrs. Suthon was as much the principal 
debtor after that suit and judgment as before, and notwithstanding 
that another debtor (Pike) has come upon the scene, he was, as to 
Pugh, also a principal co-debtor with Mrs. Suthon, each bound for 
the whole debt. ' 

‘Third—It will hardly be claimed that by failing to execute their judg- 
ment against Pike plaintiffs have discharged defendant; indeed 
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such forbearance would not discharge Mrs. Suthon, even if she was: 
a mere surety. Vide 15 An. 65, 522; 25 An. 182; 26 An. 192; 27 An. 
307 ; 28 An. 385; 29 An. 732. But under no circumstances can Mrs. 
Suthon set up that she was ever at any time the surety of Pike. 

Fourth—Suretyship necessarily implies a pre-existing debt for which 
the surety becomes bound if the originally-bound debtor fails to 
pay, C. C. 30, 35; but in this case instead of there being a pre-exist- 
ing debt of Pike for which Mrs. Suthon bound herself, the reverse 
‘was exactly the case, and if the relation of surety ever existed 
between them it was rather Pike who became the surety of Mrs. 
Suthon than she his; but no such relation existed, for, by as- 
suming the payment of the notes sued on in this case, Pike did not. 
obligate himself conditionally, nor bind himself to pay them only 
in the event of the failure of Mrs. Suthon to do s9, but absolutely, 
unequivocally, and at all events. His assumpsit was a part of his 
own individual indebtedness, representing an amount due by him for 
the property bought by him. 

Fifth—Our objections are that no evidence as to a granting of time to 
Pike by Pugh, or by E. J. Gay & Co., and no evidence of an exten- 
sion of payment by either of them to Pike, could be heard under 
either the original answer or either of the supplemental answers, 
because: ist, it was not alleged in the original answer that said 
alleged granting of time had been given without Mrs. Suthon’s con- 
sent; 2d, that it was inadmissible under the amended answers, 
because they were illegally filed, and that they changed the issues 
made up by the original answer, and that, by the same defendant, 
attempted to raise issues, which, under the original answer, would 
not admit of the introduction of evidence ; and 3d, that said evi- 
dence was irrelevant and immaterial, and that the issues in the case 
had been settled, finally and irrevocably, by judgment of this court 
rendered on the exception of prescription, which judgment was final 
and res adjudicata. 

Sixth—No such time was granted, or extension of payment consented to, 
by plaintiffs as, in the eye of the law, would operate a discharge. 
Seventh—There can be no novation, except by express declaration to that 

-effect made by the creditor, that he accepts the delegated debtor in the: 
place and stead of his original debtor, and absolutely releases and 
discharges the latter. C. C. 2192; 16 La. 474; 4 An. 509; 13 An. 

238 ; 11 R. 511. 

Eighth—Marcadé, vol. 4, pp. 587, 589, for distinction between novation 
proper and a novation by delegation. 

Ninth—The case of Walton vs. Beauregard, 1 R. 301, cited by defendant, 
has been overruled by Jackson vs. Williams, 11 An. 93. 
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L. T. Suthon and J. 8. Goode for defendant : 

First—A judgment of a court is an absolute endorsement of a pre- 
existing right. A conditional judgment would be a contradiction in 
terms. There could not be such an anomaly as a conditional de- 
cree. The very idea is unreasonable, inconsistent with itself, and 
absurd upon its face. 

Second—The proviso in the judgment was annulled by laches. Upon 
this principle we-find that a promise to pay a debt by installments, 
if the creditor do not collect a claim assigned him, is conditional ; 
and the creditor’s fault in not collecting it, like the collection itself, 
extinguishes the obligation. Moore vs. Cochran, 15 La, 233. 

A party, proceeding under a contract, whose condition the other has not 
performed, waives his right to insist thereon, and is bound abso- 
lutely. Rigitor vs. Phelps, 1 Rob. 325. 

A contract is to be enfore2d as if without a resolutory condition which 
the acts of the parties show they have waived. Bach vs. Slidell, 1 
An. 375. 

Moreover, the condition in this case was abrogated by the granting of 
the delays as stipulated in the agreement. The proposed extension 
was for one, two, and three years, and for one, two, and three years 
the creditors did, as a matter of fact, actually wait for the payment 
of their judgment. Indeed, the judgment remains unexecuted and 
unsatisfied even to this day. 

Third—The extension of time granted released the surety. 

Fourth—That the debt, originally due by Mrs. Suthon, as maker of the 
notes, has been novated by the assumpsit of Mr. Pike and the sub- 
sequent acts of the parties—the debt, the debtor, and the security 
alike being changed. C.C. 2130, 2189. 

C. C. 2190 and 2192 do not apply to the case at bar. 

Fifth—The true doctrine is that the discharge of the original debt may 
be established by the terms of the agreement or by the acts of the 
parties, “ to ascertain whose intention all the attending circumstances 
must be weighed.” Hennen’s Dig. p. 993 21 and 2, ete ; 2 N. S. 144; 
29 An. 586. Simple laches will create novation. 4 N.S. 539; 18 An. 
121. 

Sixth—Under the law of France an extension of time to the principal 
debtor does not operate a discharge of the surety, C. N. 2059; our 
law is to the contrary. C. C. 3063. 

Seventh—-Then we read that the remission of the debt as to one debtor 
in solido discharged all co-debtors. C. C. 2203. An extension of 
time has a like effect. Story on Promissory Notes, marg. p. 414; 
Edwards on Bills and Notes, marg. p. 572. The form of the con- 
tract is not material. 15 An. 522. 
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The creditor can do nothing to impair the right of subrogation without 
releasing co-debtors. 8 An. 75; 29 An. 732; 15 An. 594; 6 R. 47. 
It matters not whether the delay be granted before or after judg- 
ment. 29 An. 734; Brandt’s Law of Suretyship and Guarantee, 296. 

Highth—Do these principles apply to the case at bar? In order to de- 

termine this question, it is only necessary to solve the problem as 

‘ to whether or not Mrs. Suthon, should she have paid the debt, 
would have become subrogated to the rights of the plaintiffs as 
against her co-debtor, Pike? That she would have been thus sub- 
rogated cannot now be a matter of serious doubt. There is no con- 
flict of authorities upon the point. C. C. 2161, 23; Suares vs. His 
Creditors, 3 La. 341; Baldwin vs. Thompson et al., 6 La. 475; 
Bonilla, Syndic; vs. Merlegals, 9 La. 216; Dobel vs. De la Vallade, 
30 An. 604; vide, also, 8 Mart. 706; 2 N. S. 158; 3N.S. 310; 6N. 
$. 175; 4 La. 221; 15 La. 213, ete. 

Ninth—* Discharging or giving time to any of the parties is a discharge 
of every other party, who, upon paying the bill or note, would be 
entitled to sue the party to whom the discharge or time has been 
given.” Bayley on Bills, p. 357. To the same effect will be found, 
likewise, Smith’s Mercantile Law, 353; Story on Promissory Notes, 
544 ; Kent’s Commentaries, vol. 3, 111 ; Edwards on Bills and Notes, 
572. And the doctrine is fully borne out by the following, among 
numerous other rulings of our own State courts: Callahan vs. 
Tanner, 3 Rob. 299; Nolte vs. His Creditors, 7 N. S. 13; Boutte vs. 
Martin, 16 La. 134; McGuire vs. Wooldridge, 6 Rob. 47 ; Freeman 
vs. Profilet, 11 Rob. 33 ; Frazier vs. Dick, 5 Rob. 249 ; Citizens’ Bank 
vs. Dugué, 5 An, 12. 

Tenth—Perfect or entire subrogation, therefore, always and necessarily 
accompanies the contract of suretyship. And this from the very 
nature of things. Bouvier; C. C. 2106; 6 L. 475; Brandt’s Law of 
Suretyship and Guarantee, p. 32, sec. 24; 73 N. Y. 214; Mills vs. 
Watson, 1 Sweeny (N. Y.) 374; Cornell vs. Prescott, 2 Barb. (N. Y.) 
16 ; Marsh vs. Pike, 1 Landford’s Ch. R. 210; Cherry vs. Monroe, 2 
Barb. Ch. R. 618 ; Succession of Daigle, 15 An. 594; 1 R. 301 ; 9 An. 497. 


The opinion of the court was delivered by 

Spencer, J. This case was before us in April last on an exception 
of prescription. 

In 1870, Francis T. Nicholls sold to defendant, Mrs. Suthon, one half 
of a plantation for $10,000, represented by her four notes of $2500 each, 
falling due in 1871, 1872, 1873, and 1874, and secured by mortgage and 
vendor’s lien. ; 

In 1871, Mrs. Suthon sold this property to F. W, Pike, who, as part 
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of the price, assumed the payment of these four notes, Pike granting 
mortgage, etc., to secure the performance of his obligations. 

W. W. Pugh became owner of these notes, an:| in 1874 sued Pike on 
his assumpsit, and to foreclose the mortgages. Pike confessed judg- 
ment in favor of Pugh “for the amount, and in manner and form as 
prayed for in plaintiff’s petition, and consents that judgment be entered 
according to the prayer of said petition. A stay of execution to be 
given me, provided Mrs. Suthon consents thereto, for one third for one 
year, one third for two years,” ete. 

It seems that Mrs. Suthon never gave, nor was called upon to give, 
her consent to this stay of execution. 

Subsequently Pugh transferred this judgment and the four notes to 
Gay & Co., who, in May, 1877, brought this suit, on the notes, against Mrs. 
Suthon, the maker. She plead by way of exception, prescription against 
the notes, which plea was sustained by the court below as to two of the 
notes, falling due in 1871 and 1872. Plaintiffs appealed, and that was 
the question before us last April. We affirmed that-judgment. The 
question was whether the suit of Pugh vs. Pike, above referred to, in- 
terrupted prescription as to Mrs. Suthon. We held it did not, because 
she was neither the surety of, nor debtor in solido with, Pike. 

If Mrs. Suthon was either the one or the other, ‘then the suit did 
interrupt prescription. Strangely, not to say inconsistently, enough, her 
counsel now contend that she was the surety of Pike, and press us to 
reconsider the opinion then rendered. In other words, when seeking to 
escape on the plea of prescription, she was not the surety. Having got 
the benefit of that plea, to the extent of one half her debt, we are now 
told that she was the surety. If there were no other or better reason, 
that of estoppel would preclude her from maintaining such a proposi- 
tion now. 

But we have been led to reconsider our views on the question, and 
have been thereby confirmed in their correctness. 

Under our Civil Code, suretyship is an accessory contract, and pre- 
supposes the existence of a principal obligation. C. C. (old) 3004. 

It is also a consensual contract, as between the creditor and the 
surety. One may become security for a debt without the consent of the 
debtor, but not without that of the creditor. C. C. (old) 3007. 

It follows, necessarily, from these elementary principles, that where 
one is a principal obligor, he cannot without the consent of the creditor 
transform that principal obligation into the accessory one of suretyship. 
Defendant argues, no doubt correctly, that Mrs. Suthon, upon paying 
her notes in the hands of Pugh or Gay, would be legally subrogated to 
the original Nicholls’ mortgage held by them, and could invoke and en- 
force it against Pike. ; 
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His next proposition is that sureties enjoy this right of full legal 
_ subrogation—ergo Mrs. Suthon is a surety. This argument is fallacious, 
in this, that it is not sureties alone who, under our law, enjoy the rights 
of legal subrogation. It also exists, first, in favor of one creditor who 
pays another creditor who is preferred to him; second, in favor of any 
purchaser of an immovable who employs the price of his purchase in 
paying credits mortgaged upon the property. Third, in favor of the 
beneficiary heir, who has paid succession debts with his own money. 
©. ©. (old) 2157. Yet these are not cases of suretyship. In none of 
these cases are the persons paying sureties for the debts they pay. The 
test of subrogation vel non is therefore fallacious. Perhaps a better 
_ test of the existence of the relation of principal and surety will be found 
in the right of discussion. Our Code gives to the surety the right of re- 
quiring the previous discussion of the property of the principal before 
resort is had to him. C. C. (old) 3014, 3015, 3016, and 3017. 

Applying this test, it is manifest that Mrs. Suthon was not the surety 
of Pike. Pugh or Gay were under no obligation to discuss Pike’s prop- 
erty before resorting to her. They could have wholly disregarded Pike 
in the matter, and have proceeded against her personally or hypothe- 
carily, and she would have had none of the rights granted by articles 
3014, 3017 of Civil Code. As between her and the holder of her notes, she 
was not, therefore, the security of Pike, but a principal debtor. The con- 
tract of suretyship is one created and governed by the Civil Code, and 
we will follow that, whatever may be the rule at common law. But the 
citation from Brandt’s Law of Suretyship and Guarantee, p. 32, sec. 24, 
does not go to the extent claimed, since the author expressly limits its 
application to the case as between the assumer and assumee, i. e. as 
between Pike and Mrs. Suthon. He seems to think that because the 
latter would, upon payment to the creditor, be subrogated, that puts her 
in the position of “any surety.” No doubt to that extent her rights are 
the same as a surety would have, but that does not make her a surety. 

We held in our former opinion that Pike and Mrs. Suthon were not 
debtors in solido in the sense of the Code. Solidarity may be perfect or 
imperfect. It is perfect, and the obligors are the mandataries of each 
other, when by the same act, at the same time, they bind themselves to 
the performance of the same thing. It is imperfect (and they are not 
mandataries of each other) when they bind themselves to the same 
thing by different acts or at different times. See Marcadé, vol. 4, p. 509; 
also, 12 R. 183; 2 An. 332 and 792; 15 An. 168. 

, While, therefore, we think it clear that Mrs. Suthon was neither 
security of, nor co-obligor in solido with, Pike, still she was bound “with” 
him for this debt; and as Pike was, under his contract with her, the 
ultimate debtor, upon her paying the debt, she was entitled to a full 
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subrogation thereto, as well as to the mortgages and privileges securing 
it. This was expressly held in the case of Baldwin vs. Thompson, 6 La. 
475, a case in all respects similar to this. She now alleges that she 
has been discharged from her obligation on the two remaining notes, 
for the reason that Pugh and Gay & Co., without her knowledge or con- 
sent, extended time to Pike, and compromised with him touching said 
debt, so as to hinder, delay, and impair her right of pursuit, on paying 
the debt. 

We take the rule to be that where two persons are bound to a third, 
for the same debt, and where one of these obligors has, upon payment 
of the debt, a right of subrogation thereto, and of recourse for the 
amount paid, upon his co-obligor, any contract between the creditor and 
the ultimate debtor, whereby delay is granted, or securities surrendered 
or diminished, will discharge the obligor entitled to such recourse and 
subrogation if his consent be not obtained. The creditor in such case 
must maintain a position which will enable him to subrogate the party 
paying to all the original rights, privileges, and actions incident to the 
debt. See 1 R. 301; 9 An. 497; Bayley on Bills, 357; Story on Prom. 
Notes, 544 ; 3 R. 299. 

Has Pugh or Gay, by any agreement of theirs, put it out of their 
power at any time to give to Mrs. Suthon this full subrogation and 
right of pursuit of Pike? If so, she is discharged. 


We find nothing in the confession of judgment having that effect. 
The stay of execution was expressly conditioned upon Mrs, Suthon’s 
consent thereto, and was inoperative if she refused to consent. 


But we find Gay & Co. entering into contracts with Pike, which in 
our opinion precluded them from enforcing the judgment and mortgage 
against Pike ; and which therefore deprived them of ability to subro- 
gate Mrs. Suthon to the full extent to which she was entitled. 


On 19th day of May, 1877, Gay & Co. entered into a contract with 
Pike to furnish him money and supplies to enable him to cultivate 
and manufacture a crop of sugar on the mortgaged premises. The ad- 
‘vance was to be of $750 per month, but not to exceed in the aggregate 
for the year $10,500. These advances were to be made by Gay & Co. 
upon the following conditions, to wit: That said Pike shall cultivate 
the said plantation to the best advantage, so-as to produce thereon ‘a 
successful crop of sugar, etc.; that as fast as the crop is ready for mar- 
ket, he will ship it to Gay & Co., of New Orleans, to be sold in the usual 
way ; that the proceeds of said crop should be first applied by Gay & 
Co. to the re-imbursement of their said advances, and any surplus over 
that sum they were to apply to sundry other debts held by them against 
Pike, and among these is enumerated the debt now in question before 
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us. Pike further pledges the crop for all these debts, and binds him- 
self to ship Gay & Co. the whole thereof. 

On 24th January, 1879, Pike leased the same plantation, for one 
year, to Ed. J. Gay of the firm of Gay & Co. for the sum of $1000, for 
which Gay gave his note, and which note Pike agrees to deliver to Gay 
& Co. at once, as a credit on his debt to them. 

During the continuance of either of these contracts, could Gay & 
Co. have foreclosed their mortgage and sold the place? They could not 
have done so, without thereby forcing Pike to violate his contracts with 
them. They stipulated and Pike promised, that he would cultivate that. 
place during the year 1877, and that the proceeds of the crop should go. 
to the discharge of his debts to Gay & Co., including that now sued on. 
By the contract of lease Gay stipulated and Pike promised, that the 
former should have the enjoyment of the place for one year. Under 
both contracts Pike was to be advantaged and benefited to the extent 
‘ his debts were paid. Gay & Co. would have violated both agreements. 
by seizing and selling the property, thus rendering it impossible for 
Pike to fulfill his engagements under either. We take it, that where a 
party stipulates that another shall do a certain thing, he thereby im- | 
pliedly promises.that he will himself do nothing which may hinder or 
obstruct that other in doing that thing. Had Gay & Co. attempted the 
seizure and sale of the place during the continuance of these contracts, 
Pike would have had the undoubted right to enjoin them, as violating 
the implied obligations of their contracts. 

If Gay & Co. could not themselves have executed the judgment, 
they could not by subrogation have conferred such right on Mrs. Suthon.. 
Nemo plus juris ad alienum transfere potest quam ipse habet. 

We hold therefore that Mrs. Suthon has been discharged from lia- 
bility to pay the two remaining notes, by the act of the creditor. 

We think the court a qua did not err in permitting defendant to 
amend her answer, and set up additional grounds of defense, as there: 
was no inconsistency. 

The judgment below was in favor of defendant. It is correct, and 
_ is affirmed with costs of both courts. 


On APPLICATION FOR REHEARING 
The opinion of the court was delivered by 

Spencer, J. We held in our former opinion in this cause, that where two 
persons are bound to a third for the same debt, and where one of these 
obligors has, upon payment of the debt, a right of subrogation thereto, 
_ and of recourse, for the amount paid, upon his co-obligor, any contract 
between the creditor and this ultimate debtor, whereby delay is granted, 
or securities are surrendered or diminished, will discharge the obligor 
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entitled to such recourse and subrogation, if his consent, be not obtained. 
This proposition, as an abstract one, requires this modification, to wit: 
Where the obligors are bound by separate contracts to the creditor for 
the same debt, the creditor must have accepted both obligations, and be 
privy to, and have knowledge of, the contract out of which grows this 
right of recourse of one of the debtors upon the other. 

We do not understand the counsel for plaintiffs in his learned and 
able brief for rehearing to seriously question this proposition. 

We understand him to maintain, 

First—That Pike was not the debtor of Gay & Co., but of Mrs. 
Suthon only ; that Gay & Co. were only the mandataries, with an inter- 
est to receive payment from Vike of what he owed Mrs. Suthon. 

Second—That Gay & Co. could not by any act of theirs in any man- 
ner affect, abridge, or hinder Mrs. Suthon’s recourse upon Pike upon 
her paying her note held by them. 

We are unable to give our assent to either of these propositions. 
We think the first is in conflict with the provisions of the Civil Code 
relative to stipulations for the benefit of a third person. When Pike, in 
his contract with Mrs. Suthon, to which Gay & Co. (or rather Pugh, 
their author) became party by their acceptance, assumed and promised 
to pay Gay & Co. the notes of Mrs. Suthon, held by them, the legal 
result was to give Gay & Co. another and additional debtor. When Gay 
& Co. accepted the stipulation, there was created a. direct obligation 
from Pike to them to pay the notes, as much so as if Pike had actually 
added his signature to the notes themselves, or accepted a draft drawn 
on him by Mrs. Suthon for their amount. True, there was no novation 
of the debt. There was simply an additional obligor bound for it. It 
is true that in some sort Gay & Co. may be said to have become the 
mandataries of Mrs. Suthon, but they had substantive rights of their 
own against Pike, growing out of his promise to pay notes held and 
owned by them. They were certainly his creditors, and a payment to 
them alone would extinguish the obligation contracted in their favor. 
In Baldwin vs. Thompson, 6 La. 479, referred to by us in our former 
opinion, one Kohn sold to Baldwin, taking notes for the price. Baldwin 
sold to Green, who assumed and promised to pay Baldwin’s notes held’ 
by Kohn. This court held that “in pursuance of the doctrine of stipula- 
tion pour autrui, Green became Kohn’s debtor, * * * for he expressly 
stipulated to pay to Kohn the debt which Baldwin owed.” 

Second—We think the fundamental error of the second proposition 
arises out of forgetfulness of the fact, that the notes held by Gay & Co. 
were secured by two mortgages, to wit: one granted by Mrs. Suthon, to 
Gen. Nicholls in her act of purchase from him, and one granted by 
Pike to Mrs. Suthon and Gay & Co. in his purchase from Mrs, Suthon. 
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It is argued with much earnestness, that Gay & Co. and Pike could not, 
by any arrangement of theirs, without Mrs. Suthon’s consent, impair or 
in any way affect her recourse on Pike upon her paying the notes held 
by Gay & Co. We have seen that in the case of Baldwin vs. Thompson, 
referred to above, it was held that Baldwin on paying his notes to Kohn, 
‘was subrogated legally to the mortgage which he had himself granted, 
and could enforce it not only against his vendee, Green, but against 
Thompson, Green’s vendee. 

Now will it be said that Gay & Co. were not the owners and masters 
of the Nicholls’ mortgage? If they had entered of record a full re- 
lease thereof, could Mrs.,Suthon on subsequently paying her notes have 
enforced it against the property in Pike’s hands? Were they not also 
- the owners and masters of the notes held by them? If they had ex- 
tended their payment by Pike for five years, could Mrs. Suthon, subse- 
quently taking them up, have enforced their payment at once against - 
Pike? It may be that Mrs. Suthon, on payment of the notes, could ; 
have enforced the mortgage which Pike granted her, any agreement 
between Gay & Pike to the contrary notwithstanding, because her rights 
thereunder were original and not derivative. But it is manifest that 
Gay &*Co.’s act and contracts relative to the Nicholls’ mortgage would 
have been binding on her ; and as Gay & Co. were privy to the contract 
wherefrom resulted her right of subrogation to this mortgage and her s 
ale right of recourse on Pike, they were bound to maintain such attitude 2 
; with reference thereto as would enable them to give her, at all times, 
the subrogation and recourse she was entitled to. They entered into 
contracts with Pike, the effect of which was to put this out of their 
power for about two years. They thereby discharged her. 

The rehearing is refused. 





No. 7804. 


Successions oF W. B. Savory AND MarGaret Savory. OPpposiTIONS OF 
4 HEtrrs. 


A real contract cannot be attacked collaterally. It can only be assailed by a direct action to 
annul. ' 

The action to annul a contract is prescribed by one year from the date of the contract. 

The promissory note of a decedent, executed by her in liquidation of a debt due by her for her “ 
maintenance, will be held as binding on her succession, when those who oppose its allow- 
ance fail to show that it was without consideration, or fraudulent, or a disguised donation. 





Averat. from the Parish Court of Iberville. Cole, J: 
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Barrow & Pope for administrator, appellant : 

First—The burden of proving the note fraudulent without considera- 
tion, or a disguised donation, is upon the opponents. Good faith in 
contracts is always presumed ; the onus of proof is always on him 
who alleges bad faith. 24 An, 299, Succession of "Navarro; 15 A. 
641; 29 A. 526. k 

Second—The note purporting to be for value, the evidence showing the 
maker without means, living with Belfort Marionneaux, the burden 
of showing failure of consideration is on opponents. 15 An. Hen- 
derson vs. Girardeau, 383 ; 21 An. 200, Friedman & Co. vs. Hough- 
ton ; ib. 209, Robertson vs. Dogherty. 

Third—Where the evidence of want of consideration is conflicting, the 
presumption is in favor of the validity of the note. 28 An. 94, 
Rodriguez vs. D. Lopez; 18 An. 95, McGuigan vs. Ocheglevich. 

Fourth—That the support of a parent by one of her children is a just 
charge in favor of that child on the si c:ession of the parent. C. C. 
229; 18 A. 594. 

Fifth—C. C. article 1525 (1512). The remunerative donation is not a 
real donation, if the value of the services to be compensated thereby, 
being appreciated in money, should be little inferior to that of the 
gift. C. C. article 1526 (1513). 

Sixth—That a real contract cannot be attacked except by a regular 
revocatory action. 2 A. 848; 15 A. 302; 29 A. 820. 

Seventh—That the revocatory action is prescribed by one year. C. C. 
1994; Hennen’s Digest, p. 1213, No. 4; 29 A. 285. 


S. P. Greves and Charles O, Lauve for Savory, appellee : 


We have alleged in our oppositions that the annuity of three hundred 
dollars for three years be added to the active mass, for the reason 
that it has never been paid over to the Widow Margaret as stipu- 
lated in the act of donation. 

The administrator admits this in his amended account, pages 14 and 15, 
except as to $266 67 for medical bills, clothing, and cash alleged to 
have been paid, but which was not proved, and against which we 
have plead the prescription of three years in our amended opposi- 
tion. Page 17. 

in said amended opposition we have opposed the note of $1400, of date 
18th Marclg 1871, and have plead thereto the prescription of five 
years; also the prescription of three years to the claim against 
Mrs. Savory fér board and clothing for $680; also the prescription 
of one, three, five, and ten years against each and every item of 
account in chapter 2, passive mass, included in section 1, under the 

head of funeral charges, from 1 to 12 inclusive. 
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” We oppose, also, items 1, 2, 4, 8, and 9 under the head of law-charges, 
as not due by either estate; also plead the prescription of three 
years. 

































Samuel Matthews for Roth, Deblieux & Co.: ; 


The second item of the oppositions is based on C. C. articles 1497 (1484), 
1533 (1520), and the donation of June 19, 1871, should be decreed 
null and void. 


As to the third item of the oppositions, all the circumstances, attending 
the confection of this note, stamp it as a disguised donation, to be 
used in case the donation to the wife of the accountant, made 
March 18, 1871, should fail. The testimony of Ira Savory shows 
that there could have been no valid consideration for this note. 
“On demand,” March 18, 1871, she is made to promise to pay $1400, 
when on that very day she had donated to her daughter every thing 
she had. R. 51, and testimony of Ira Savory. Asa disguised do- 
nation this note exceeds the disposable portion ; and it violates C. © 
C. article 1497 (1484), in giving away all she had, reserving nothing 
for her support. 


The opinion of the court was delivered by 

Mannine, C. J. William B. Savory died in April, 1861, leaving a 
widow Margaret surviving, and five children, issue of their marriage, 
viz Joseph Ira, William J., Edward D., E. F., and Eliza E. who had 
married Belfort Marionneaux. 


William J. died in April 1862, and E ! ward in the following December, 
both without issue. E. F. died in 1870, leaving a daughter, who is now 
the wife of Anatole Hebert. The motier, Margaret, died January 26, 
1874. 

All the property owned by William B. and Margaret was commu- 
nity, of which the widow was usufructuary. Nothing was done in settle- 
ment of his succession until her death when Marionneaux was ap- 
pointed administrator of both. 





Three years nearly before her death the Widow Savory made a 
donation by notarial act to her daughter, Mrs. Marionneaux, of her 
interest in a tract of land containing ten arpents front by twenty arpents 
in depth with improvements—her interest being an ungivided one half 
as widow in community, and her interests in the shares of her sons 
William and Edward. * 

That land appears to have been the only property of the spouses. 
The consideration was her natural love and affection for her daughter, 
and an annuity of three hundred dollars which the daughter bound her- 
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self to pay her mother in quarterly instalments during the natural life 
of the latter. . 

In June 1871 Joseph Ira transferred his interest in the land to his 
sister, reserving the use during his life of twenty arpents of land, but 
R in July 1876 he sold to her all his rights under that reservation for $250 
in cash. 

The whole tract was sold by the administrator of the two succes- 
sions, “so as to determine the interest of the parties and pay the debts.” 
It realized twenty-five hundred dollars. The funeral expenses were 
$244—the law charges $659.20, leaving $1,596.80 of assets, against which 
were ordinary debts consisting of a note to Marionneaux for $1810.60 
principal and interest, and a charge of $680 for board, lodging and 
clothing of Mrs. Savory for thirty-four months, preferred also by Ma- 
rionneaux. 
Opposition was made by Mrs. Hebert complaining that the first 
seven charges, which are for her grandmother’s burial and tomb, should 
: not be made against her succession for the reason that she had donated 
% to her daughter all of her interest in the land in consideration of the 
payment of three hundred dollars annually, and it had not been paid, 
and therefore these seven charges were due from and should be paid 
& by the daughter. Why the expenses of burying a person should be 
paid by one who had assumed the obligation of paying her an annuity 
while living is not very clear. She opposes the recognition of the note 
as a debt because it was liquidated and settled by the donation, and the 
charge for board and maintenance is opposed because the daughter 
was bound by filial duty and by law to maintain the mother. | 

Ira Savory opposed the debts charged, and Roth, Deblieux & Co. 
creditors of Ira, opposed the tableau of distribution in recognising Mrs. 
Marionneaux as the transferree and vendee of Ira’s share, on the ground 
that this transfer was in fraud of their rights, they having obtained 
a judgment against him for $126.66 before that transfer was made. 

These oppositions produced an amendment to the tableau, by 

which the succession is credited with the amount of the unpaid annuity, 
and charged with medical bill etc. not previously charged. It is dif- 
ferently and confusedly stated in another manner in the pleadings, but 
that is the way an accountant would state it. 
. Mrs. Marionneaux excepted to Roth’s opposition on the grounds that 
: the donation of Ira to her was an onerous and real contract which cannot 
be attacked collaterally, but only by a direct action to annull it, and she 
pleads the prescription of one year to such action. 

When Ira made the donation to his sister in June 1871, the usufruct 
of his father’s half of the land was held by his mother, and she owned 
the other half. The mother had made her donation to Marionneaux in 
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March, 1871, of her half, of the portions of the other half which she had 
inherited fram her two deceased sons, and of the usufruct. He had not 
the right therefore to the possession of any portion of the land. The 
right of possession was in Mrs. Marionneaux, if we concede the validity 
of the donation from her mother to her. He reserved the use of twenty 
acres, and in that respect the donation was onerous. His subsequent 
relinquishment to Mrs. Marionneaux was for a valuable consideration 

‘which he received. The testimony is conclusive that neither of these 
acts was simulated, and the exception was therefore good. The sale 
and donation being real, and the creditor, having neither a privilege 
nor a mortgage with the pact of non-alienation, cannot disregard these 
acts, but must resort to the revocatory action with allegation and proof 
of his debtor’s insolvency. O’Hara v. Booth, 29 Ann. 817. More than 
a year has elapsed from the date of both of these acts as well as from 
the date of Roth’s judgment, and the plea of prescription is also good. 

Up to this time no attack had been made on the donation of the 
Widow Savory to Mrs. Marionneaux, but on the contrary it had been 
recognised, and Mrs. Hebert had pleaded it in bar of certain charges on 
the account. All the opponents now join in a supplemental opposition, 
attacking that donation as illegal and void for the reason that it divests 
the donor of all her property, and deprives some of her forced heirs of 
their portion of her estate. 

This is contradictory pleading, and was excepted to on the grounds 
that a direct action should have been brought to annull it, and such 
action was prescribed as to the creditors of Ira, and that the creditors 
only of the Widow Savory could attack it, and there were none of her 
creditors attacking it. These exceptions were referred to the merits, 
and the result was a judgment rejecting the note held by Marionneaux 
as a debt of the succession, and the claim for board and sustenance— 
restricting the donation of the Widow Savory to the disposable portion— 
and awarding Roth, Deblieux & Co. so much of the share of Ira Savory 
as will pay their debt. 

If Marionneaux’ note for over $1800, principal and interest, is. good, 
it will absorb the assets, and there will be no need to consider the ques- 
tion of the donation to his wife. 

Mrs. Savory had no means of support except that derived from the 
land, and that had not yielded any revenue from 1864 to 1871, when she 
made the donation. During this time she lived with Marionneaux. 
He supported her, and certainly $1400, the principal of the note, is not ~ 
an extravagant sum to charge for her maintenance during those years, 
Prima facie there was good consideration for the note. Mrs. Savory 
declared in 1871 in the notarial act of donation that the property had 
made no revenues since her husband’s death, and she was unable in her 
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pecuniary condition to make it productive. It was iicumbent on the 
opponents, who attack the note, to shew that it was without considera- 
tion, or fraudulent, or a disguised donation, and they have not done so. 

No doubt when Mrs. Savory made the donation, the expressed 
object of which was to provide herself with future maintenance, Mr. 
Marionneaux thought it prudent to take her note for the sum he 
had expended for her maintenance in the past. The whole support of 
this old lady had to be borne by her son-in-law. She lived long enough 
to exhaust her whole property. Her sole surviving son and her grand- 
daughter contributed nothing to it. The distribution gives to the latter 
her share of her grandfather’s succession, as well as her share of her 
uncles, W. J. and E. P. portions. Mrs. Marionneaux had acquired all of 
the other interests. 

The amendments prayed are the distribution to Mrs. Hebert of 
$245.66, and same sum to Mrs. Marionneaux in her own right, and a 
like sum to her as owner of Ira’s portion, and the recoguition of Bel- 
fort Marionneaux’ as a valid debt of Mrs. Margaret Savory’s succession. 

It is ordered that the judgment is reversed so far as it conflicts with 
this distribution—that the account be amended so as to conform thereto, 
and as thus amended that it is affirmed, the succession paying costs. 


No. 7789. 
ALLEN, Nucent & Co. vs. H. S. CHAMPLIN. 


Where an attachment is taken out for the whole debt claimed by the plaintiff, a part of which 
only is due and exigible, the bond must be for an amount to cover the whole debt. A 
bond to cover only the part then due is insufficient. 

The defendant in attachment has a right to have his motion to dissolve the attachment tried 
in a summary way. 

No implication can arise against a plaintiff that he is actuated by malice in suing out a seques- 
tration when the surrounding facts furnish good ground to the plaintiff for the belief and 
fear set forth in his affidavit. 

A general agent, who is specially instructed by his principal to place the latter's claim against 
a third person in a lawyer's hands, and to take such proceedings, with or without writs 
and affidavits as they may deem proper, is authorized to make affidavits, and execute bonds. 
in the principal's name in a sequestration, or attachment suit. 

A defendant has no right to claim damages for an attachment of property which he himself 
avers he has transferred to the plaintiff. It is immaterial whether the transfer was in- 
tended as a sale, or as @ security. 


PPEAL trom the Thirteenth Judicial District Court, parish of Tensas. 
4\ Hough, J. 


Reeves & Farrar for plaintiffs and appellees : 
First—That the facts justified the belief expressed by plaintiffs in their 
affidavit for sequestration, and therefore malice cannot be inferred. 
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Second—That plaintiff in attachment cannot be held in damages for a 
seizure by the sheriff of property which the sheriff was not author- - 
ized by the writ to take. 


‘Third—Defendant in attachment is not entitled to damages, on the dis- 
solution of the attachment, when it appears by the judicial admis- 
sion of defendant himself that the property attached belonged to 

plaintiff. 


T. P. Clinton, Steele & Garrett, and Kennard, Howe & Prentiss for 
defendant and appellant : 


First—That the rule to dissolve the attachment should have been tried 
summarily. C. P. 258; 2 An. 498. 

$Second—That there was no reasonable ground for the fear and belief of 
plaintiff set forth in his affidavit for a sequestration, and therefore 
that the plaintiff was actuated by malice in taking out the writ, and 
is liable for vindictive, as well as actual, damages. 25 An. 269; 24 

: An. 500 ; 26 An. 258, 641 ; 28 An. 819; 29 An. 89; 30 An, 394; 31 An. 
687. 

‘Third—Tha: the agent of plaintiff had no authority to make the affi- 
davits, and execute the attachment and sequestration bonds. 5 An. 
496. 

Fourth—When an attachment is set aside the defendant has in all cases 
a right to recover attorney’s fees, actual injury to property, and in 
a proper case, exemplary damages. 13 An. 214, 440. 






























The opinion of the court was delivered by 

ManninG, C.J. The plaintiffs sued the defendant on November 3, 
1877, for the recovery of $1,962.55, value of supplies furnished him for the 
cultivation of the Holly Ridge plantation during that year, of which 
$303.35 were then due, and the residue would become due on 15th. of 
that month, and took out a sequestration. Five days afterwards they 
filed a supplemental petition and prayed an attachment, which was 
issued on a bond for $982. 

The defendant moved to dissolve the attachment on three grounds, 
the last of which is the insufficiency in amount of the bond. The plain- 
tiffs insist it is sufficient in amount, because the sum due at the time of 
the attachment was only $303.35, and the bond is for that sum and one 
half more. ° 


The attachment was taken out for the whole debt, It is so prayed 
in express terms. The maturity of the whole was near at hand, i. e. one 
week after the filing of the petition for attachment. The amount of the 
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bond is insufficient, Yale v. Cole, 31 Annual, 687, and the attachment 
should have been dissolved. 

The only property seized under the attachment was six mules, six 
horses, blacksmith tools, 13 plows, and other farming implements. The 
crops were seized under the writ of sequestration—the quantity being 
an undivided interest in ten bales of cotton picked and housed, and in 
five bales in the field, and in thirty bales in the seed raised by sundry 
parties, and same interest in eighty acres hanging by the roots also 
raised by sundry parties, and in fifteen acres of corn ungathered, and an 
undivided one half of twelve acres of corn ungathered, and five tons of 
hay, all the cotton seed, and four bales cotton in the lint. The seques- 
tered property was released on the defendant giving bond for fourteen 
hundred dollars, a motion to set aside the sequestration having been 
refused. 

The defendant in his answer prays for $1000 damages for destruc- 
tion of his credit and of his business—$3000 damages for loss of seventy- 


five bales of cotton in the field—$2,500 more for loss by reason of: 


inability to cultivate the plantation in 1878, the stock and farming 


implements being held by the sheriff under the attachment—$500 for _ 


lawyers’ fees—and $5000 for loss of credit, and for trouble and anxiety— 
in sum total twelve thousand dollars. This exaggerated estimate of 
damages invites a doubt of the defendant’s sincerity in making it. 

The first term of court held in Tensas after the seizure under these 
writs was in April, 1878, on the first day of which the defendant moved 
to dissolve the attachment and set aside the sequestration, and asked 
for a summary trial thereof, which the court refused except as to one 
of the grounds, viz, want of authority of the agent to sign the bonds. 
A trial was had as to that ground, and the motion sustained, and a new 
trial immediately granted by the judge ex officio. A motion for con- 
tinuance had been made on-same day by the plaintiffs, and was granted, 
so that no hearing, either of the motions, or of the merits, was had until 
November 1879, two years after the motions had been filed, during which 
time the attached property was in the hands of the sheriff, and the de- 
fendant was prevented from using it. 

The defendant should have been allowed to prove in a summary 
way the grounds of his motion to dissolve the attachment. Code Prac. 
art. 258. There was no reason why he should have delayed until the 
next term of court claiming and having a summary trial of that issue, 
and it should not have been deferred when he applied for it on the first 
day of the term. The motive of the law is obvious. The severity of 
the remedy by attachment—the stringent nature of the process—and 
the possible consequences to ensue from its enforcement if the defend- 
ant should be compelled to await the ordinary routine of the courts 
33 
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when their terms, as in the rural parishes, are separated by wide inter- 
vals—all suggest the propriety and even the necessity of allowing a 
summary trial. It often happens that the trial of these motions involves 
the merits to some extent, but that is no reason why the summary trial 
of the motions should be refused. Read v. Ware, 2 Ann. 498. Unfore- 
seen and very serious consequences might result from such denial, and 
in the present instance, the defendant claims, have resulted from it. 

One of the grounds for setting aside the sequestration is that the 
affidavit is untrue, and in the answer malice is charged in taking out the 
process, and for this the exemplary damages are claimed as well as 
those actually sustained. 

It is very difficult to get at the truth in such suits as this. Factors, 
like the plaintiffs, whose travelling agent is looking after their country 
business, discover facts which produce distrust of the good faith of the 
planter to whom they have furnished supplies. On personal application 
to him for explanation, and on the expressions of solicitude touching his 
future intentions, he is vehement in his protestations that every pound of 
his cotton shall go to them; and when distrust has ripened into a convic- 
tion that foul play is preparing, and the process of the courts is set in 
motion to arrest the diversion of the crop, large claims for losses conse- 
quent thereon are made. 

Anderson was the agent of the plaintiffs, and on reaching Tensas 
parish, found that Champlin had confessed judgment in favour of Peter 
Young for six hundred dols. with recognition of Young’s privilege on 
his crops for supplies furnished. Champlin gave his note to Young for 
that sum containing the acknowledgment of the privilege on Oct. 19th. 
Suit was instituted and judgment confessed on same day, and the judg- 
ment signed on the 20th. What could Champlin have done better cal- 
culated to rouse suspicion of his good faith to the plaintiffs—better 
calculated to produce conviction of his had faith than that. The plain- 
tiffs had been furnishing him all the year. They had a recorded pledge 
of all his crops. They had transmitted accounts to him from time to 
time, and he had approved them. Every consideration of honour, 
honesty, good faith, nay even of prudence and good policy, forbade him 
to confess a judgment under such circumstances. The intentions of 
men are best shewn by their acts. He must have known what construc- 
tion would inevitably be placed upon that act. 

The reason given for it is that the plaintiffs would furnish no more 
supplies, and Young, who was a merchant at Vidalia, did furnish them, 
but we are looking at the act only in the aspect of its constituting 
ground for the plaintiffs’ sequestration. Certainly it was well calculated 
to produce the conviction that the defendant was disposing of his crop 
to the prejudice of the plaintiffs. 
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Anderson arrived on the ground soon after this and ascertained 
that Champlin had shipped four bales of cotton to Abraham, Lehman 
& Co. for account of Peter Young, and up to that time he shipped only 
four bales to the plaintiffs, and even this had not reached them when 
the seizure was made. He found also the defendant’s plantation had 
recently been seized by a mortgage creditor, and after examining the 
crop, gathered and ungathered, became satisfied that it would not cover 
the amount of the plaintiffs’ claim. Lessees were cultivating much of 
it on shares, Champlin’s interest being undivided, as appears from the 
inventory already recited. Anderson remonstrated with Champlin on 
October 31st. for removing any portion of the crop which was pledged 
to the plaintiffs, and said he would be obliged t> take out writs to pre- 
vent the removal of more of it. Champlin begged him not to do so, 
and not to inform the plaintiffs of what had been done in the Peter 
Young business, and offered to pay him if he would not disclose it, and 
said he would replace the cotton. He also offered to receive on the 
place a custodian to look after the plaintiffs’ interests, but they could 
not agree on the man. Four days afterwards the sequestration was 
taken out. There was good ground for the belief set forth in the affi- 
davit. 

We have not overlooked the testimony of Barrow and others in 
Champlin’s favour. The whole evidence has been sifted. We are to 
determine, not what his friends and neighbours believed or thought he 
would do, but what the plaintiffs and their agent had a right to believe 
he was doing and would continue to do, judging his intentions from his 
acts. The interests of both planter and factor, as of men in all other 
relations of life, are best promoted by good faith. The law which gives 
to the factor a lien and pledge on the crops of the planter is as much in 
the interest of the one as the other. The man who lends diminishes the 
interest or profits of lending in the same proportion as his security in- 
creases in strength and completeness. The man who borrows finds his’ 
credit enlarged if his own integrity is beyond question, or failing that, if 
the law resolutely attaches inviolability to his engagement. He who ad- 
vances money or furnishes supplies to make crops is fairly entitled to 
have the law enforced in his favour, when he acts on belief induced by 
a reasonable construction of the acts of his debtor. The plaintiffs so 
acted in this case. 

As to the only remaining ground of objection, viz the want of au- 
thority in the agent, it is not well taken. It is as follows—you will 
please place our claims vs. H. S. Champlin in hands of an attorney in 
Tensas parish, La. with instructions to take such proceedings, with or 
without writs and affidavits, as they may deem proper. 

It is awkwardly worded, but we think the intent was manifestly to 
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confer upon the agent power to do whatever was necessary to take such 
proceedings as the counsel to be selected should deem proper, and, when 
coupled with the fact of his accredited general agency, sufficiently war- 
ranted him to make the affidavit and execute the bond in the name of 
his principals. 

The dissolution of the attachment would involve damages, but it 
appears the defendant had previously transferred to the plaintiffs all the 
stock and farming implements. This transfer is alleged and recited by 
the defendant in his answer, as evidence of the plaintiffs’ malice, since 
they seized even what had already been transferred to them. If it were 
malice, and damage ensued, what complaint can the defendant make if 
the plaintiffs took what was their own? It isinsisted however that this 
‘transfer was made only “in order more fully to secure” the plaintiffs. 
This merely expresses the motive of the transfer. The fact of the 
transfer is alleged by the defendant, and it would seem the plaintiffs 
had done a supererogatory act in attaching the property transferred. 

Judgment affirmed. 

Rehearing refused. 
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JUDGES OF THE COURT: 
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No. 6476. 


E. F. Gotsan & Co. vs. J. R. PoweEtyt. ON RULE AGAINST GARNISHEES. 


Until notice of the transfer of a claim has been given to the debtor, such claim, though trans- 
ferred, is liable to attachment by the creditors of the tratisferrer. 

It was the assignment, and not the adjudication in bankruptcy by the bankrupt court, under 
the late law of Congress, which dissolved attachments levied within the four preceding 
months. 

A creditor of the bankrupt cannot be heard to contend in the State courts that the attach- 
ment levied by another creditor was dissolved by the bankruptcy of the common debtor, 
because, if such were the case, the property attached could only be claimed by the assignee 
of the bankrupt, and not by the contending creditor. 


er on from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Bayne & Renshaw for plaintiffs and appellees: 

First—As to third persons, the transfer of a debt can have effect only 
from the date of notification thereof to the debtor, and until the 
notification, the debt can be attached notwithstanding the transfer. 
11 Rob. 326; 17 An. 258; C. C. 2643; 7 An. 620; 20 An. 96; 9 An. 226. 

Second—By the bankrupt law, U. S. R. 8S. sec. 5044, it is the assignment, 
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and not the adjudication in bankrupcy, which may dissolve an at- 
tachment. 13 Nat. Bankr. Register, pp. 252, 253; 21 Wall. 646; 91 
U. 8. 524. ; 


Lacey & Butler for A. N. Sutton, appellant : 


First—When the attachment of plaintiffs was issued, there was nothing ° 
belonging to their debtor in the hands of the garnishee. The claim 
sought to be seized had long before been transferred to this ap- 
pellant, who, for a valid consideration, had become the owner of it. 

Second—Plaintiffs’ attachment was ipso facto dissolved by the bank- 
ruptcy of their debtor. This court cannot inquire into or pass upon 
the merits of that attachment. The matter is not before it, and it 
can only, in this respect, administer the Act of Congress. In re 
Ellis, Ist Bankr. Register, p. 154; in re Housberger vs. Zibelin, 2 
Bank. Reg. 33 ; in re Bowman vs. Harding,4 Bank. Reg..5; in re 
Morgan vs. Campbell, 11 Bank. Reg. 533; and others. 

. Third—Plaintiffs* having allowed this appellant to prosecute the suit 
against the insurance company at his own expense and trouble, 
while they were sleeping upon their rights, are now estopped from 
claiming the benefit of his efforts. Herman on Estoppel, p. 337 ; 25 
Illinois, 377; 1 Kentucky (Bush) 565, 599; 14 Wisconsin, 285; 9 
Wallace, 274; 5 Rob. 518; 1 An. 11; 5 An. 107; 6 An. 349; 9 An. 
528 ; 12 An. 473. 


Gibson, Hall & Montgomery for the garnishee. 


The opinion of the court was delivered by 

Bermvupez, C.J. J.B. Powell sued the Factors’ & Traders’ Insur- 
ance’ Company in March, 1870, to recover $3453 97. Judgment was 
rendered against him, in the lower court, but in his favor on appeal for 
the amount claimed. 

Pending the litigation, namely, on May 7th, 1872, the plaintiffs 
sued Powell, attaching in the hands of the insurance company what 
assets they had under their control, belonging to Powell, and they re- 
covered judgment against him for $4183 in December, 1875, with privi- 
lege. : 

At the time the attachment issued, interrogatories were propounded 
to the insurance company, whose president answered, on May 16th, 1872, 
so as to make the liability of the corporation to Powell contingent on 
the decision of his suit against it. 

The judgment rendered by the Supreme Court, in December, 1875, 
in favor of Powell, against the company, for $4183, having become 
executory, Golsan & Co. took a rule, in January, 1876,‘on the company 
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to show cause why they should not pay in court the amount of the 
judgment for distribution. | 

The company answered that on December 10th, 1871, Powell had 
assigned his interest in this suit against them to A. N. Sutton, and that 
the same interest had been seized by attachment in two stated cases. 
The company asked that Sutton and the attaching creditors be made 
parties. 

Sutton resisted payment by the company to Golsan & Co. on the 
following grounds: 

First. He was the transferree and subrogee of Powell’s rights. 

Second. The attachment of Golsan & Co., made two days previous 
to his notification to the company of the transfer and subrogation by 
Powell in his favor of his interest in his suit against them, had been 
dissolved by the declaration of Powell in bankruptcy on June 22d, | 
1872. 

On the trial of the rule, it was proved that on May 9th, 1872, Sutton 
had been recognized by the court, in the case of Powell against the 
company, as subrogated to the rights therein of the plaintiff; and that 
the next day, May 10th, 1872, the company was notified by the sheriff of 
the motion and order declaring the transfer and subrogation. 

The attachment, in the case of Golsan against the insurance com- 
pany, was served on May 7th, 1872, on the insurance company, while 
notice of the transfer of Powell’s interest to Sutton was given three days 
later, on May 10th, 1872. 

“The transferree is only possessed, as it regards third persons, after 
notice has been given to the debtor of the transfer having taken place.” 
©. OC. 2643 (2613). 

“If previous to notice having been given of the transfer, to the 
debtor, either by the transferrer or by the transferree, the debtor should 
have made any payment to the transferrer, the debtor is discharged of 
the debt.” C. C. 2644 (2614); 11 R. 326; 17 A. 258; 24 A. 623. 

The seizure by attachment, made by Golsan & Co., who subse- 
quently recovered judgment for their claim against Powell, gave them 
a preference dating back to May 7th, 1872, over Sutton, whose transfer 
was only signified three days later, on the 10th of May following, and 
who only acquired what might be left, which, as the facts turned out, 
happens to be nothing. " 

On the second defense, Sutton offered to introduce in evidence the 
petition, schedule, and order in the bankruptcy proceedings of J. R. 
Powell, before the United States District Court for the District of Louis- 
iana,—to show that Powell had been adjudicated a bankrupt, and that 
the debt due by the insurance company had not been placed by Powell 
on his schedule.. 
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The offer was objected to on two grounds: 

1, The evidence was irrelevant. 

2. A creditor cannot urge the adjudication in bankruptcy of his: 
debtor, as against another creditor, litigating with him, as a bar to the: 
recovery by that last creditor—for the reason that such plea can be 
made by the assignee only, who alone represents the assets and the 
creditors of the insolvent. 

The objections were sustained and the evidence ruled out. A bill 
of exception was returned, but the proceedings were nvt annexed to it. 
The bill says that the petition, schedule, and orpeEr, in the bankruptcy 
proceedings, were offered ; but does not set forth the nature of that order. 

We are, therefore, unable to know from the bill itself whether the 
order was one of assignment. This knowledge was important, for it is 
the assignment, and not the adjudication, which passes the assets to the 
assignee, for the benefit of the creditors, and which may dissolve the | 
attachments levied on the property of the insolvent within the four 
months preceding. 

13 Nat’l Bankruptcy Register, 252. 

9 Nat’l Bankruptcy Register, 356. 

21 Wall. 646; 91 U. S. 524. 

In the last case the Supreme Court of the United States, however, 
said : 

“The opinion seems to have been quite prevalent in many quarters 
at one time, that, the moment a man is declared bankrupt, the district 
court which has so adjudged draws to itself by that act, not only all 
control of the bankrupt’s property and credits, but that no one can 
litigate with the assignee contested rights, in anyother court, except, 
in so far as the Circuit Courts have jurisdiction, and that other courts 
ean proceed no further in suits of which they had at that time full 
cognizance; and it was a prevalent practice to bring any person, who 
contended with the assignee any matter growing out of disputed rights 
of property, or of contracts, into the bankrupt court, by the service of 
a rule to show cause, and to dispose of their rights in a summary way. 

_ € This court has steadily set its face against this view.” 

“The debtor of a bankrupt, or the man who contests the right to 
real or personal property with him, loses none of those rights by the 
bankruptcy of his adversary.” . 

On the assumption, however, that the attachment assailed was dis- 
solved as claimed, Sutton could not be heard to make that objection, as 
it could not benefit bim at all. In such a case, the fund in dispute would 
accrue, not to Sutton, but to the mass of the creditors of Powell, whom 
the assignee alone represents. This functionary has not appeared in 
these proceedings to interpose any impediment to the exercise of the 
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pretensions of Golsan & Co. as asserted in this case. His absence can- 
not be supplied by Sutton. The fund must therefore be applied in the 
‘game manner as it would clearly have been had Powell never gone into ; 
bankruptcy. aa 
It is therefore ordered that the judgment of the lower court be i 
affirmed with costs. 


No. 7673. 
SUCCESSION OF Mrs. JENNIE AMES WALKER. 


An appeal-bond, which contains no mention of the title to the suit or matter in which the 
judgment appealed from was rendered, nor of the date of the rendering and signing of ; 
the judgment, nor of the name of the party in whose favor it was rendered, nor of the e 
party cast in the suit, is radically defective, and cannot support the appeal. 


from the Second District Court, parish of Orleans. Tissot, 
J. 


J. Timony, E. Bermudez for W. P. Ames, appellee. 
E. North Cullom and J. E. Wallace for Dr. Sam’l Walker, appellant, 





j On Motion To Dismiss. 

The opinion of the court was delivered by 

Pocuf, J. Appellee moves to dismiss the appeal in this case on 
several grounds, and among others, that there is no appeal-bond, as the 
law requires. 

We find in the transcript the copy of a paper purporting to be an 
appeal-bond, executed by Samuel Walker as principal, and M. F. Big- 
ney as surety, bearing date the 19th of November, 1879. 

But the document contains no mention whatever of the title of the : 
suit or matter in which the judgment appealed from was rendered, nor es 
of the nature or scope of such judgment, nor of the date of the render- ; 
ing and signing of the judgment, nor of the name of the party in whose ~ 
favor it was rendered, nor of the party cast in the suit. 

In short, we find in the document no description, information, or 
landmarks of any kind, through which the pretended appeal-bond 
could be identified or connected with any cause pending before this, or 
any other, court. It is, therefore, an unmeaning paper, and if intended 
as an appeal-bond in this case, it isso radically defective as to justify 
the conclusion that this appeal comes to us without a bond. 

" 6 La. 586; 10 A. 155; 12 R. 205. 
It is therefore ordered, adjudged, and decreed that the appeal be 
dismissed with costs. : 

Chief Justice BermupEz recuses himself in this case, having been of 
counsel in the case. 
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No. 7861. 
StTaTE vs. JOURDAN CRAWFORD. 


A motion in arrest of judgment can only be granted on account of an érror patent on the face 
of the record ; and no evidence dehors the record can be admitted to establish the error 
or in support of the motion. 

‘The jurisdiction of this court in criminal cases being limited to questions of law alone, it can- 
not review the evidence offered in the lower court, for the purpose of ascertaining whether 
such evidence was sufficient to support the conviction. 

A statement of the facts proved on the trial is only a substitute for the evidence itself, and 
cannot be considered by this court, 


Avera from the Parish Court of Madison. Dennis, J. 


J. C. Egan, Attorney-General, for’ the State, appellee : 


The judgment of the lower court, refusing the motion for a new trial 
and the motion in arrest of judgment, and sentencing the accused, 
should be sustained for the following reasons : 

First—Because the Supreme Court cannot review the correctness of a 
general verdict on questions of fact. 

Second—Because it does not appear that there was any discrepancy 
between the allegata and probata. 

Third—There is nothing on the face of the record to justify a motion in 
arrest of judgment. 


A. L. Slack for appellant. 


The opinion of the court was delivered by 

Topp, J. The defendant was tried in the parish court of Madison 
parish under an information filed in said court. He was convicted, and 
sentenced to the Penitentiary for one year, and has appealed. 

The defendant was charged in the information with having stolen 
one hundred and thirty-five dollars from George Morris and Strather 
Payne, After his conviction he filed a motion in arrest of judgment and 
for a new trial, on the ground that the information alleged the owner- 
ship of the money to be in George Morris and Strather Payne, whereas 
the evidence showed that it belonged to George Ernest, Strather Payne, 
and Nancy Payne; and a certificate, or statement, of the parish judge to 
establish this appears in the record. 

The motion was overruled, and this ruling is the error assigned in 
this court, and relied on for reversing the judgment of the lower court. 
‘The error assigned, even if admitted, is no ground for a motion in arrest 


_ of judgment, for a judgment can only be arrested on account of an 


error patent on the face of the record. No evidence dehors the record 
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can be admitted to establish the error or in support of the motion, 8 
R. 573; 10 An. 265; 14 An. 827; 15 An. 185; 25 An. 370; 28 An. 129; 30 
An. 90, 265. iS 

There being no legal ground urged for an arrest of judgrhent, the Pe 

next question presented is, whether this court can review the evidence : 
offered in the lower court, embodied in the statement of facts, for the 
purpose of ascertaining whether such evidence was sufficient to support 
the conviction. This is virtually asking this court to try the case over 
again on the merits, and decide upon the guilt or innocence of the ac- 
, cused, ” 
Our jurisdiction in criminal cases is limited to questions of law 
alone. In case of the State vs. Frank, 2 An. 837, the Court says: 

“By the well-known rule of criminal proceedings the evidence in- 
troduced on the trial is not reduced to writing, and if it was, we would 
be without authority to pronounce upon it. A statement of the facts 
proved on the trial would be only a substitute for the evidence itself, . 
which we are not permitted to examine.” Con. 1879, art. 81; 2 An. 921; 4 
3 An. 497. 

This disposes of the case. 

It is therefore decreed that the judgment and sentence of the lower 
court be affirmed with costs. 
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Crty or New ORLEANS vs. THE New-Orveans Savinas INSTITUTION. 









It seems to be a settled doctrine, that a State court is not prevented from entertaining an : 
action and rendering judgment against a receiver appointed by a Federal court, but only oe 
from interfering with his possession or from enforcing the judgment in the State tribunal. 

Want of permission from the Federal court, which appointed a receiver, to bring suit against % 
him in the State court, is waived by the appearance of counsel in his behalf, such appear- =§ 
ance being an admission that the defendant has been regularly brought into court. . ~i% 

The ‘ New-Orleans Savings Institution” was at least a bank of deposit, and, as such, liable 
to the payment of the annual license-tax imposed by the city of New Orleans, under its 
ordinances, on “ banks, barking houses, banking companies, or banking agencies.” 

But privilege claimed by the city on its personal property, not having been registered, cannot 
be recognized. 












oT from the Third District Court, parish of Orleans. Monroe, 
J. 









Sam. P. Blanc, Assistant City-Attorney, and E. H. Farrar for plaintiff 
and appellee: 
This suit was brought before the receivers were appointed. 
It may and ought to be continued without their participation. 
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It does not purport or pretend to interfere with, or disturb the receivers’ 
possession of the assets of the corporation. 

For these reasons the State court should maintain its jurisdiction. 6 BI. 
C..C. 235; 99 Mass. 395; 18 Wis. 75; 111 Mass. 508; 11 N. Y. 375; 
‘42 Towa, 683. 

The defendant was a banking institution, engaged in the business of a 

bank, receiving deposits, paying checks, discounting notes, ete. 
Bouvier, Law Dict. verbo Banks; Morse on Banks and Banking, p. 
38 ; Burroughs on Taxation, p. 653; 3 Wall. 495 ; 17 Wall. 109. 

The privilege asked for should be recagnized. Acts of 1870, Ex. Sess. 
No. 7, sec. 20 ; 27 An. 370. , 


Bayne & Renshaw, Hudson & Fearn, and Robert Mott for defendant — 
and appellant: 


First—That as the corporation and all its assets are in the hands of 
receivers duly appointed by the Circuit Court of the United States, 
all claims, by creditors for money and for priority of rank, should be 
settled in that court; and that the exception to jurisdiction should 
be sustained, and if plaintiff has any claim, it should be transferred 
to the United States Court. 

The rule is universally recognized that where the receiver has been ap- 
pointed, and the Federal courts have acquired jurisdiction, the 
State courts will not interfere or en!ertain jurisdiction affecting the 
assets of the partnership or corpora ion, and it is equally true that 
the Federal courts will not interfere when the State courts have 
acquired jurisdiction. See High on Receivers, sec. 50, et seq., where 
all of the authorities are collected. 20 Howard Rep. 583. 

Where syndics are appointed for insolvent estates, or where assignees 
are appointed in bankruptcy, the courts in which such proceedings 
are taken have exclusive jurisdiction, as in probate courts, where 
claims for money are made against successions, 

Second—That the ordinance does not, in its terms, embrace the New- 
Orleans Savings Institution, which is not a bank nor a banking com- 
pany, and that this construction has been acted upon by plaintiff 
since the incorporation, and that it is neither legal nor equitable 
that the money held by the receivers, and which belongs for the 
most part to persons who have beconie depositors since the alleged 
tax accrued, should new be claimed by plaintiff. 96 U. S. 394, 
(6 Otto). 

Third—That there can be no lien upon any present sum of money in the 
hands of the recéivers, and that there is no evidence that such fund, 
if any exists, constitutes any portion of the personal property of 
defendant in 1870, or in any year following to 1878. 








of 
Py 
x 
ey 
r 
- 











NEW ORLEANS, APRIL, 1880. 





City of New Orleaus vs. New-Orleans Savings Institution. 





Fourth—That if there is any privilege and pledge, it must be established 
in the forum in which the assets are administered contradictorily 
with creditors there, and if there is no privilege and plaintiff has 
any claim as an ordinary creditor which is denied the pro rata to 
which they may be entitled, can only be determined in the United 
States Circuit Court. 





The opinion-of the court was delivered by 

Levy, J. On the 30th of December, 1878, the city of New Orleans 
instituted suit in the Third District Court of parish of Orleans, in which 
the plaintiff seeks to recover of the defendant, the New-Orleans Savings 
Institution, the sum of nine thousand dollars in the aggregate, being the 
annual license-tax, at the rate of $1000 per annum for the nine years 
from 1870 to 1878 inclusive, alleged to be due by the defendant for carry- 
ing on a banking business in said city during said years. Plaintiff claims 
legal interest on the several items from the 28th of February. of each 
year for which the license is charged, and prays for recognition of 
privilege and right of pledge on the personal property of defendant to 
secure the amount sued for. 

The defendant filed an exception to plaintiff's petition, on the ground 
that the New-Orleans Savings Institution is not a bank, banking house, 
banking company, or banking agency ; that it has no capital, nor capital 
stock, nor stockholders, and is not liable to the tax and license sought 
to be imposed. This exception was ordered to stand as an answer. 

After the institution of the suit, the New-Orleans Savings Institution 
was placed in liquidation, and by order of the United States Circuit 
Court, of the 3lst of March, 1879, J. H. Oglesby and W. C. Black were 
appointed receivers. The case was fixed for trial on the 19th June, 
1879, and on that day counsel for the defendant suggested to and 
informed the court of, and offered in evidence the order of the United 
States Circuit Court appointing the receivers, whereupon the plaintiff 
insisted upon the trial of the case at that time, but the court, consider- 
ing that under the circumstances the receivers were necessary parties to 
the suit, declined to order the trial to continue, and counsel for plaintiff 
excepted and reserved a bill of exceptions to the ruling of the court, and 
under protest, proceeded to make the receivers parties to the suit. The 
receivers were then, on motion of plaintiff's counsel, ordered by the 
court to be made parties ; and on the same day, the receivers by their 
counsel entered an appearance, and afterward filed exceptions to the 
jurisdiction, on the ground that the.Third District Court had no right to 
proceed with the case, because the United States Court had the posses- 
sion of the said defendant, its assets and effects, and was administering 
the same and liquidating its affairs, and they prayed for the dismissal of 













‘SUPREME COURT Of LOUISIANA, 


City of New Orleans vs. New-Orleans Savings Institution, 








the suit. The exception of the receivers was overruled, and there was 
judgment in favor of the plaintiff and against the defendant, represented 
by said receivers, for the amount with interest as claimed in the petition, 
and costs of suit, with privilege and right of pledge on the personal 
property of the corporation, defendant. From this judgment the re- 
ceivers have appealed. 

The first question for our decision is: Are the receivers properly 
before the court? ; 

They contend, that being appointed by, and officers of the United 
States Circuit Court, and “ having possession of the defendant, its assets 
and effects, and administering the same, and liquidating its affairs,” the 

‘State courts have no right to bring them within their jurisdiction, 
without first obtaining leave of the United States Coyrt. It seems to 

. be a settled doctrine that a State court is not prevented from entertain- 
ing an action and rendering judgment against a receiver appointed by a 
Federal court, but only from interfering with his possession or from 
enforcing the judgment in the State tribunal. High on Receivers, 
sec. 60. 

In section 258 the same author says: “ But it is to be observed, 
with reference to actions already begun against a debtor, of whose 
affairs a receiver is subsequently appointed, that the receiver can have 

‘ no status in court until he has become a party to the action, the proper 
course, if he desires to be made a party, being to apply to the court for 
that purpose ; and until this is done, he cannot appear or take any action 
in the cause.” And in sec. 261: “A motion to dismiss an action 
brought against a receiver, upon the ground that leave of the court was 
not first had before beginning the action, is waived by the appearance of 
counsel for the receiver, such appearance being an admission that the 
defendant has been regularly brought into court. Want of permission, © 
therefore, to bring the action cannot be urged as a ground for dismissal 

- after such appearance on the part of the receiver.” 

In this case, the receivers did appear by counsel, thus waiving the 
necessity of first obtaining leave of their court, and were, therefore, 

properly before the Third District Court in this cause. 

The next question presented for our consideration and decision is: 
Is the New-Orleans Savings Institution liable to the license-tax imposed 
by the city of New Orleans, and sought to be recovered in this action ? 
The defendant denies such liability, and avers that the institution is not 
a bank, banking house, banking company, or banking agency ; that it has 
no capital, nor capital stock, nor stockholders. — 

Under its charter, the New-Orleans Savings Institution is author- 
ized to receive on deposit, from ali persons, all sums of money from one 
dollar upward, and to pay out the same by check or otherwise, for 
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which sums of money interest shall be allowed. The investment of the 
funds is limited to the purchases of certain bonds, etc., and to loans 
upon pledge of these securities, and loans secured by mortgage upon 
unencumbered real estate within the city of New Orleans. The board 
of trustees is authorized to regulate the rate of interest on deposits, 
the depositors to receive ratable share of profits, after deducting neces- 
sary expenses, etc. 

While not combining all the powers which may be exercised by 
banks, it seems to us no matter by what name it is designated, and 
although not invested with all the faculties which may attach to banking 
corporations, that it is a bank of deposit, receiving deposits, paying in- 
terest thereon, investing those deposits which are placed in a common 
fund, making loans, and from time to time distributing its profits 
ratably among the depositors, in the form of interest upon their 
respective deposits. To our mind this constitutes a banking business, 
and renders it liable to the payment of the tax imposed by the city of 
New Orleans under its ordinances, on “ banks, banking houses, banking 
companies, .or banking agencies.” 

Morse on Banks and Banking, p. 38, gives the following definition of 
banking: “The business or employment of a banker, the business of 
establishing a common fund for lending money, discounting notes, issu- 
ing bills, receiving deposits, collecting the money or notes deposited, 
negotiating bills of exchange,” etc.; and “to constitute an individual a 
banker, he need not combine all these functions ; the exercise of any one 
of them would suffice.” 

In 3 Wallace, 507, Justice Clifford, who rendered the opinion of the 
court says: “ Banks in the commercial sense are of three kinds, to wit: 
1st, of deposit ; 2d, of discount ; 3d, of circulation. All, or any two, of 
these functions may and frequently are exercised by the same associa- 
tion ; but there are still banks of deposit, without authority to make 
discounts or issue a circulating medium.” 

In 17 Wallace, 118, the same learned justice says: “It is quite 
clear that the pass-book furnished to the depositor performs the same 
office as the certificate, check, or draft as between the person making 
the deposit and the bank,” and in regard to the operation of the United 
States Revenue act of 1866, taxing banks, banking companies, etc.: 
“ Savings banks which receive deposits and lend the same for the benefit 
of their depositors, if the bank is under obligations to repay the amount 
when demanded, agreeably to their by-laws and charter, whether upon 
check, draft, or certificate of deposit, are engaged in the business ‘of 
banking, within the meaning of the body of the section imposing the 
tax, though the bank has no capital stock, and does no other business of 
banking.” 
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As to the privilege and right of pledge on the personal property of 
the corporation claimed by the plaintiff and awarded in the judgment 
of the court a qua, there is no evidence in the record of its registry as 
required by law. 30 An. 1365. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be amended by striking out the recognition of the 
privilege and right of pledge on the personal property of the corpora- 
tion, defendant, and that in all other respects the said judgment be 
affirmed ; and that the appellee do pay the costs of this appeal, and 
the appellant do pay the costs in the lower court. 

Rehearing refused. 








No. 6443. 
PaRADISE & Bro. vs. BEN GERSON. 


It is a well-established principle of our jurisprudence, that the addition of a new member to 
a@ commercial partnership, creates a new firm, with distinct rights and liabilities; and 
that the latter is not responsible for the debts of the former partnership, unless it has 
made itself so. 

Verbal evidence is not admissible to prove that the new partnership has promised to pay a 
debt of the former, which is clearly a third party. 


— from the Sixth District Court, parish of Orleans. Saucier, 
J. 


E. H. Farrar for plaintiffs and appellants : 

The debts and affairs of an individual member of a firm are entirely 
separate and distinct from the debts and affairs of the firm itself. 
The corpus societas is a legal entity, entirely distinct from each of 
its members. 4 M. 378; 11 M. 429; 2 La. 84; 9 Rob. 196; 7 La. 337; 
14 An. 497; 22 An. 443; 10 An. 479. 

Parol testimony is inadmissible to prove the promise of a commercial 
firm to pay a pre-existing debt of one of its individual members. 


Cotton & Levy contra : 


The opinion of the court was delivered by 

Pocuf, J. Plaintiffs, a commercial firm, composed of Aaron Para- 
dise and Bella J. Paradise, sue Ben Gerson on a balance of account of 
$1801 54. 

As far back as the year 1871, Aaron Paradise, a merchant in Issa- 
quena county, Mississippi, began dealing with defendant, Ben Gerson, 
a commission merchant in this city, and continued down to the begin- 
ning of November, 1873, when Paradise formed a commercial partnership 
with his sister-in-law, Bella J. Paradise, under the name and style of 
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Paradise & Bro. Through his brother, Jonas Paradise, who had pre- 
viously acted as his agent, and subsequently as the agent of the new 
‘firm, Aaron Paradise notified Gerson of the change of the firm, and 
requested him to keep his accounts in the future with Paradise & Bro. 
From that date all accounts were made by Gerson, and all correspond- 
ence addressed by him, sometimes to A. Paradise & Bro., but more fre- 
-quently to Paradise & Bro. 

In defense, Gerson filed two exceptions, in which he urged that he 
had never had any dealings with the commercial firm of Paradise & 
Bro., composed as set forth by plaintiffs; that his dealings had been 
with A. Paradise, of which firm Jonas Paradise was a dormant partner, 
and after November, 1873, with Paradise & Brother, a firm composed of 
the same two brothers, with Jonas Paradise as an active partner; and 
charging, further, that said firm of A. Paradise, continued as Paradise & 
Bro., was indebted to him on a final balance of account in the sum of 
$1578 22. 

On motion of plaintiffs’ counsel, the exceptions were referred to the 
merits. 

The judgment of the Jower court was in favor of defendant, reject- 
ing plaintiffs’ demand and dismissing their case, and plaintiffs have 
appealed. 

To reach a correct solution of this case, we must first determine 
two questions of fact, as follows: 

1st. Who composed the firm of A. Paradise? 

2d. Who composed the firm of Paradise & Bro.? 

Defendant maintains that Jonas Paradise was a dormant partner of 
A. Paradise, and relies upon his own testimony, and that of his son, 
George Gerson, of J. M. Gould, and of the latter’s clerk, David David- 
son. The substance of their testimony is that the acts and sayings of 
Jonas Paradise impressed them with the idea that he was such a partner; 
but that his name was not allowed to figure in the firm by reason of his 
insolvency. 

On the other hand, Aaron Paradise, Bella J. Paradise, and Jonas 
Paradise swear positively that Jonas never was a partner of Aaron, but 
acted under a general power of attorney in the management of his busi- 
ness ; and their testimony is corroborated by a stipulation in articles of 
partnership between Aaron and Bella Paradise, enacted on November 1, 
1873, to the effect that Jonas Paradise had drawn from Aaron Paradise 
the sum of $865 06 for balance due on his wages. 

We therefore conclude that Aaron Paradise alone composed the 
firm of that name. 

2d. The evidence is equally conclusive on the second point, that 
‘the firm of Paradise & Bro. was composed of Aaron Paradise and of 
35 
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Bella J. Paradise ; articles of partnership were executed between them 
on November 1, 1873, and due notice of the change of the firm was given 
to defendant, Gerson. True, this act was only recorded in July, 1874, 
but no law requires the registry of articles of partnership, and defend- 
ant himself contends on another point, and correctly, that a commercial 

‘partnership can be proven by parol testimony. 17 An. 9. 

Now Gerson, in his testimony, admits that all the business transac- 
tions between him and the firm of Paradise & Bro., from November, 
1873, to May, 1874, when their relations were interrupted, left him in the 
firm’s debt for $1801 54, but he claims that by a continuous account 
between him and A. Paradise, from 1871 to 1873, and with Paradise & 
Bro. from thence to 1874, makes him a creditor for $1578 23. In other 
words, he seeks to ignore the change of partnership in 1873, or to hold 
the new firm responsible for the liabilities of the previous partnership. 
Perhaps no principle of. our jurisprudence is better established than the 
reverse of defendant’s pretension. A commercial partnership cannot be 
held liable for the debts contracted by a previous partnership to which 
it has succeeded, nor for any debts previously contracted by any indi- 
vidual member of the partnership. The same principle applies to a 
partnership to which a new member is added. The firm is thereby 
changed ; it becomes a new one with different parties, interests, and lia- 
bilities ; the component parts of the firm are distinct beings from the 
firm, as well as from each other, and their rights and liabilities must be 
tested and adjudicated accordingly. 10 An. 482; 19 An. 290. 

The new firm did not, therefore, become liable for the debts of the firm 
of A. Paradise due to Gerson, unless the same were specifically assumed 
by them. Defendant attempted. to prove such an assumption by his 
testimony and that of his son, reporting conversations with Jonas Para- 
dise on the subject. Plaintiffs objected to the introduction of such 
evidence, as being forbidden by sec. 3, art. 2278, C.C. Their objections 
were overruled, and they reserved two bills of exception, which are in 
the record. The lower court erred in admitting parol testimony to prove . 
the promise of the firm of Paradise & Bro. to pay the debts of the firm 
of A. Paradise, who was already a third party. 26 An. 512. 

Outside of that testimony, we find no evidence in the record to sup- 
port defendant’s plea, and we conclude that plaintiffs are entitled to 
their judgment. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be annulled, avoided, and reversed, and that plaintiffs 
recover judgment of the defendant, Ben Gerson, in the sum of eighteen 
hundred and one 54-100 dollars, with interest of five per cent per annum 
from judicial demand until paid, and costs in both courts. 

Rehearing refused. 
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No. 6312. 
ADOLPHE Boucuarp vs. E. T. Parker, Pustic ADMINISTRATOR. 


An action against a succession, for the recovery of movable property or of a fund susceptible 
of identification, is an action of revendication, which might not be defined to bea real 
action, but is closely allied to it. 

In the parish of Orleans, a court of ordinary jurisdiction, and not the Second District Court, 
has jurisdiction of such an action. 

A judgment of the Supreme Court of the United States, rendered on appeal from the Court of 
Claims, constitutes res judicata in the courts of Louisiana, in a suit between the same 
parties, who were claimants against the United States, when said suit presents the same 
issues that were raised by the parties inter sese in the Federal Court. 


—" from the Fifth District Court, parish of Orleans. COullom, 
J. 





M. C. Dunn and Ellis & Ellis for plaintiff and appellant : 

The suit brought in the Court of Claims and decided on appeal by the 
Supreme Court of the United States was against the United States, 
and was brought on a tort. The present suit is against the repre- 
sentative of Elgee’s estate, and is based upon a contract. The 
parties are not the same, the cause of action is not the same, the 
object of the suit is not the same. Not one of the elements of res 
judicata can be found in plaintiff's demand. 

The Court of Claims could have no jurisdiction, under the Constitution 
of the United States, to decide inter se the rights of this plaintiff 
and this defendant, who are both citizens of Louisiana, and the 
courts of this State should take cognizance of this fact and deeree 
accordingly. ‘ 

This suit is not a probate cause, and the Second District Court for the 
parish of Orleans has no jurisdiction. It is a suit of revendication 
of movable property ; the question is one of title to property; the 
parties are entitled to a jury, if they ask for it; it is in fact a real 
action, and the case can only be decided by a court of ordinary juris- 
diction. On the subject of revendication of movable property by 
the real action, see Pothier, vol. 8, p. 237, 31, sec. 282. Also, Bon- 
jean, Traité des Actions, vol. 2, p. 66, 3 275. 


John Finney, Henry C. Miller, and Branch K. Miller for defendant 
and appellee : 

The Supreme Court of the United States has finally settled the rights of 
the parties to this suit, on an appeal from the Court of Claims. The 
plaintiff is distinctly attempting to revive in the Louisiana tribunals 
a litigation closed by judgment of said Supreme Court of the United 

States, and to put again in issue the title adjudged by the same 

decree to be no title. The plea of res judicata should clearly prevail. 
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Plaintiff's demand is one for money against a succession, and the Second 
District Court for the parish of Orleans alone has jurisdiction, by 
special statute. 

Moreover, the fund claimed being already under the control of the same 
Second District Court, no other courts can adjudicate upon it. 6 
Wall. 166 and 196 ; 20 How. 583 and 595; Ist Kent’s Comm. 12th ed. 
Ist 2, p. 410, note at foot. 


The opinion of the court was delivered by 

Topp, J. The plaintiff brought suit in the Fifth District Court of the 
parish of Orleans, claiming the proceeds of 572 bales of cotton. It was 
alleged in the petition that the cotton originally belonged to the late John 
K. Elgee, was sold during the late war by Elgee’s agent to C. 8. Lobdell, 
and by virtue of subsequent assignments the plaintiff became entitled 
to the proceeds of it. That the cotton was seized by the United States 
forces in 1864, sold, and its proceeds paid into the treasury. That suits 
were instituted before the U. S. Court of Claims by Woodruff & Co., of 
whose rights plaintiff was the assignee, and by the executrix of Elgee’s 
estate for these proceeds, and that the Court of Claims had decided in 
favor of Woodruff & Co.; but that, subsequently, this decision had been 
reversed by the Supreme Court of the United States, whose decision was 
that the funds belonged to Elgee’s succession, and which funds at the 
time of bringing the present suit were, it was alleged, in possession of 
E. T. Parker, who was administrator of the succession of Elgee. 

Defendant pleaded the exceptions of res judicata, and want of juris- 
diction in the Fifth District Court to entertain the suit ratione materie, 
and alleging that the Second District Court alone had jurisdiction of 
such a suit. 

The exceptions were, by consent, tried together, and were sustained, 
and the plaintiff has appealed. 

We presume that the agreement for the trial of the exceptions both 
of res judicata and as to the jurisdiction was made from a disposition 
of the parties litigant to terminate the controversy. The proceeding is 
somewhat anomalous in a court deciding that it had no jurisdiction of 
the cause and then exercising jurisdiction by deciding the plea of res 

judicata. If the court had no jurisdiction, the only legitimate order it 
could have rendered would have been to dismiss the suit. 

From the view we have taken of the case it becomes necessary that 
we should review the decision on both the legal points involved. 

We do not consider the exception as to the jurisdiction well taken. 
Had the suit been brought for the cotton itself, there is no question but 
that it would have been properly brought in the Fifth District Court. 
The suit is not for the cotton, but to recover its proceeds. Had these 
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proceeds, after the sale of the cotton, been passed into the treasury of 
the United States and been mingled indiscriminately with the funds in 
the treasury, and the amount of the same, if in money, subsequently 
paid over by the United States to the legal representative of Elgee’s 
succession, so as to render it impossible to identily the particular fund 
arising from the sale of this cotton, then it would present the question 
whether plaintiff was a creditor of that succession on account of the 
conversion or withdrawing of money to which he was entitled. For the 
purpose of this exception, however, we must take as true the allegations 
of the petition, which are in substance, that the cotton was sold at pub- 
lic auction and the proceeds applied and invested in interest-bearing 
bonds of the United States. It is, then, a suit not for so much money, 
alleged to be owing by the succession of Elgee, but for the recovery of 
this fund, or these bonds representing it, and which are presumed to be 
easy of identification. Now an action of this kind, although it might 
not be defined to be a real action according to the definition of our Code 
of Practice, since a real action proper, by the terms of the Code, would 
seem to be confined to suits for the recovéry of land or a real right, 
yet it is a species of action closely allied to such action, and fully recog- 
nized in the French jurisprudence, from which we derive our system of 
practice. 

Thus, Pothier, vol. 8, p. 237, 21, sec. 282, says: “Quelles choses 
peuvent étre l’objet de l’action en revendication? Toutes les différentes 
choses particuliéres, dont nous avons le domaine de propriété, peuvent 
étre objet de l’action de revendication, les meubles aussi bien que les 
immeubles.” See, also, Bonjean, Traité des Actions: “Il semble done 
qu’on pourrait définir action réelle, celle qui repose sur la violation 
d’un jus in re, et l’action personelle, celle qui repose sur la violation d’un 
jus ad rem.” This is an action founded evidently upon an alleged jus 
in re, an action of revendication. 

The plea to the jurisdiction should, therefore, have been overruled. 

We come next to the plea of res judicata. 

Article 2286 of the Civil Code declares: “The authority of the thing 
adjudged takes place only with respect to what was the object of the 
judgment. The thing demanded must be the same; the demand must 
be founded on the same cause of action ; the demand must be between 
the same parties, and formed by them against each other in the same 
quality.” As more tersely expressed: adem res, eadem causa, eadem 
conditio personarum. 

The thing demanded before the United States tribunals was the 
fund arising from the sale of the cotton sued for in this case; the cause 
of action was the alleged sale from Elgee of the cotton in question, 
which is also relied on in this suit as the basis or origin of plaintiff's 
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right to the proceeds of the same; the demand is between the same 
parties; for Woodruff & Co. were the assignors to plaintiff of their 
rights in the cotton, derived originally from the alleged sale, and was 
likewise a member of the firm of Woodruff & Co., and the effect of res 
judicata has always been held to extend to the successors of the ayant 
cause, the assignees of the parties, and all those who claim through 
them, 8 An. 126; and the quality or capacities of the parties are the 
same, the succession of Elgee being represented in the United States 
courts by its executrix, and in this suit by its administrator. 

It would seem from this statement that the facts and issues recited 
would present a complete and perfect case of a thing adjudged, and sup- 
port fully the plea urged. 

It is, however, contended by the counsel for the appellant, that in 
the proceeding before the United States courts there was no issue joined 
between the parties inter sese by interpleader or otherwise, but that 
separate suits were instituted by Elgee’s succession, and by the plain- 
tiffs firm of Woodruff & Co. against the United States to test the right 
of each party as against the United States to the funds in question. 

We find, however, from an examination of those proceedings, that 
these separate suits were consolidated and tried together, and but one 
judgment rendered in the matters at issue therein. This action of the 
eourt necessitated a trial of the respective rights of the two claimants 
to the fund in controversy. If it decided that the United States was 
without right to the fund, it was necessarily compelled to decide to 

‘which one of the claimants it did belong. A decision that it belonged 
to the succession of Elgee excluded by necessity the idea or claim that 
it belonged to Woodruff & Co. And although the issue between the 
contending claimants may not have been joined, and the pleadings con- 
ducted according to the practice of our courts, yet from the very nature 
and circumstances of the case the issue was made and tried, and it is to 
be presumed that every opportunity was afforded to the rival contestants 
to establish their respective rights. 

To ascertain what was decided in the Supreme Court of the United 
States, with a view to determine the bearing of such decision upon the 
question before us, we must look to the record of the Court. 

This is the statement of the case we find: “ Appeals from the Court 
of Claims, in which the representatives of one Elgee claimed the net 
proceeds in the treasury of the United States of the sale of certain cot- 
ton, under what is known as the captured and abandoned property act; 
the right of said Elgee being disputed by a firm of Woodruff & Co., and 
also by a certain Mrs. Nutt, executrix of one Haller Nutt, M. D., both of 
which parties claimed adversely to Elgee and to one another.” 

And, again, we quote from the decision: “The fundamental ques- 
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tion, in all the cases, is, whether Elgee parted with the ownership, by 
either of the contracts under which the different parties claim.” 

Be it noted, that Woodruff & Co. in that proceeding relied on the 
same contract to establish their claim that is made in this suit the basis 
of their demand. 

And, again, the Court say: “ We are then to inquire whether either 
Woodruff & Co., or Haller Nutt, had acquired the ownership of the cot- 
ton prior to its seizure by the agent of the United States ; for if either of 
these parties had become the owner and entitled to the proceeds of its 
sale before that date that party is entitled to a judgment for the same 
remaining in the treasury after the deductions are made provided by 
the statute. If, on the other hand, neither of those parties has shown 
that Elgee parted with his title ; if the ownership remained in Elgee 
until after the seizure and until his death, his representatives are the 
only persons that are authorized to sue for the proceeds of the cotton 
in the Court of Claims, for they only are the owners, whatever equities 
may exist in fav-r of the parties who contracted to buy.” 

And again: “In our judgment, therefore, the contract of July, 1863, 

contract under which Woodruff & Co. claimed in that proceeding, and 
the plaintiff in this, must be regarded as only an agreement to sell, and 
not as affecting a transfer of the ownership. It left the property of 
Elgee where it was before.” 
* * 
“This disposes of the whole case. The property in the cotton was 
in Elgee, and neither of the contracts proved divested him of his owner- 
ship. The result is that his personal representatives are entitled to a 
judgment for the entire proceeds of the cotton held in trust for the 
owner.” 22 Wall. 180. 

It will be seen from the above quotations that the identical ques- 
tion presented by the pleadings in this case for decision was before the 
United States Supreme Court, and was by that Court expressly and 
finally decided. 

It is, however, contended, that the Court of Claims had no jurisdic- 
tion of the case, because it was a matter of controversy between citi- 
‘zens of the same State, and we are asked to decide that the Supreme 
‘Court of the United States rendered a final judgment in a case in which 
‘it had no jurisdiction, and to treat its decision as an absolute nullity. 
The plaintiff not only submitted to the jurisdiction of the Court of 
‘Claims, but provoked it, made no objection, so far as the record dis- 
closes, when the different suits were consolidated and the issues between 
‘the contesting parties tried together, and one judgment rendered in the 
case. It is admitted that the court had full and complete jurisdiction 
as between the claimants and the Federal Government ; it then became, 


* * * * 
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as we have shown above, an incident, a necessity, in the exercise of this- 
acknowledged jurisdiction to determine the question of right between 
these contesting claimants. Besides, it-is well settled that when a court. 
has no jurisdiction of a case ratione materi, and the case is appealed, 
the appellate court is bound to notice proprio motu this want of juris-- 
diction and dismiss the suit. In this instance the Supreme Court of the 
United States not only did not so declare a want of jurisdiction, but exer-- 
cised jurisdiction by deciding every issue involved in the case, and the 
judgment thus rendered is, therefore, as conclusive upon the question 
of jurisdiction as upon any other point determined, and its decision upon: 
this question, thus given, is binding on us. 

The plea of res judicata was therefore well taken and properly 
maintained. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be affirmed with costs. 

Rehearing refused. 








No. 7837. 


JaMEs Horace Ducoré vs. Louis V. GREMILLION. 


In a contestation for office, under the provisions of Act No. 24 of the Legislature of 1877, the 
plaintiff must file with his suit a “ petition signed by at least twenty voters of the parish, 
praying the court to examine the facts and decide thereon.” 

This requirement of the law is imperative, and a certified copy of such a petition (the origi- 
nal of which was filed by the same plaintiff in another suit), will not support his case. 


PPEAL from the Seventh Judicial District Court, parish of Avoy- 
elles. Yoist, J. 


Olivier O. Provosty and L. J. Ducoté for plaintiff and appellant : 


A certified copy of the petition of twenty voters, required by Act of 
1877, the original of which is filed in another suit between the same 
parties, fulfills entirely the purpose of the law. The objection to 
the copy of such a petition is purely technical. All that the statute 
requires is that the election of public officers should not be con- 
tested on frivolous grounds, and that there should be before the 
court evidence of the gravity of the facts upon which the contest is: 
based, as a prerequisite of the plaintiff's suit. 


Thomas Overton, A. B. Irion, Frith & Edwards, and H. C. Edwards. 
for defendant and appellee: 


The law of 1877, which requires that a petition of twenty voters at least. 
should be filed with plaintiff’s suit for the contestation of a public: 





NEW ORLEANS, APRIL, 1880. 


Ducoté vs. Grémillion. 








office, is sacramental and imperative, and should be strictly ob- 
served. The proceeding is one of public order, and the required 
petition is the very basis of it. No substitute in the shape of a 
copy can support the plaintiff’s suit. 5 An. 733. 


The opinion of the court was delivered by 

Pocuf, J. This isa contest for the office of clerk of the district 
court for the parish of Avoyelles. 

At the general election held on the 2d December, 1879, the parties 
to this suit were competing candidates for that office, and defendant 
Grémillion was returned as elected. 

Plaintiff Ducoté, complaining of irregularities, frauds, and other 
illegalities alieged to have been perpetrated at the election, in the in- 
terest of his opponent, and which, he alleges, changed the result of the 
election, instituted a suit in contest on the 10th of December, 1879 ; and, 
subsequently, on the 27th of January, 1880, he filed another petition in 
the same court, on the same cause of action, and containing sub- 
stantially the same allegations, which suits numbered, respectively, Nos.. 
6059 and 6064 on the docket of the district court. 

In the first case, defendant filed an answer and general denial. 

In the second suit, he filed an exception, in which he urged the fol- 
lowing grounds for the dismissal of the action: 

First. The pendency of another suit, before the same court, be- 
tween the same parties, for the same object, and growing out of the 
same cause of action. 

Second. That the allegations of the petition are too vague andi 
indefinite. 

Third. That the petition is not accompanied by a petition of voters, 
joining in the contest, as required by law. 

Fourth. That the petition discloses no cause of action. 

Fifth. That, from the allegations of the petition, it does not appear 
that any voters offering to vote were hindered from so doing. 

The second case alone was tried, the exception was maintained, and 
the cause was dismissed by the lower court, on the ground that the 
petition of voters, annexed by plaintiff to his petition of contest, was not 
signed by the voters themselves, as the law requires ; from which judg- 
ment plaintiff prosecutes the present appeal. 

It appears from the evidence that the petition of voters presented 
by Ducoté, with the second petition filed by him, was not, and did not 
even purport to be, signed by the voters in whose name it was pre- 
sented, but was merely a certified copy of the petition of voters filed im 
the suit instituted on the 10th of December, 1879. 

Therefore, in the case at bar, plaintiff’s petition of contest was not 
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accompanied by “a petition signed by at least twenty voters of the 
parish, praying the court to examine the facts and decide thereon ;” as 
is imperatively required by law in Act No. 24 of the Legislature, ap- 
proved March Ist, 1877. The voters who signed the petition which was filed 
with the first suit, No. 6059, did not, and could not in law, contemplate 
‘the use of the same in a subsequent contest, and non constat that these 
voters, or the required number of other voters, would have signed a pe- 
tition for use in the second suit. It follows that plaintiff’s action lacks a 
vital element, the omission of which is fatal to his cause. 

This view of the case precludes the necessity of passing over the 
ther grounds of exception urged by defendant. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be affirmed with costs. 





No. 7863. 


SraTe Ex REx. C. J. LEEDS vs. Jupce Tump District Court, ParisH oF 
ORLEANS. 


In a suit brought against the husband on a note drawn by the wife and signed by him only for 
the purpose of authorizing her, though the note is given for the price of property pur- 
chased in the wife’s name during. the existence of the community, it cannot, with any 
plausibility, be pretended that the action is brought upon an unconditional obligation to 
pay a sum of money; and the defendant may be entitled to a jury without making oath as 
required by art. 494, C. P. 

The legal presumption that the purchase is for account of the community, and even the fact 
that the husband has assumed the debt of the wife, do not change the rule in that respect. 


ie arecen for mandamus. 


B. R. Forman for relator : 


The relator is entitled to a mandamus from the Supreme Court to com- 
pel the judge of the District Court to try a case in which the de- 
.fendant has no right to a jury. Const. art. 90; C. P. art. 829, 830, 831. 

The suit is upon the note of defendant’s wife and himself, given for 
the price of property purchased in her name during the existence 
of the community. The debt is, therefore, his own. C.C. art. 2402, 
2398 ; 29 An. 75; 10 La. 148; 9 Rob, 210; 12 An. 598; 19 An. 206. 

Besides, defendant has assumed the debts of his wife. 

This suit is, therefore, upon an unconditional obligation to pay money, 
and defendant is not entitled to a jury, because he has not made 
oath according to art. 494, C. P. 
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Kennard, Howe & Prentiss contra : 

Defendant is not sued upon an unconditional obligation to pay a sum 
of money, and is entitled to a jury without making oath as required 
by art. 494, C. P. 

He only signed the note sued upon in order to authorize his wife in the 
purchase of property made for her own account. 

The presumption that all purchases during the community are for its 
account can be rebutted. 8 An. 286; 30 An. 167; 1 Rob. 367. 

If defendant were liable in this case, his liability would arise, not from 
his signature placed on the note only to assist his wife, but from the 
operation of the law. 

Defendant’s assumption of his wife’s debts, which is not binding upon 
him, because made by attorneys without special power to make it, 
was only an assumption of community debts, and not of her 
separate debts. If there is a doubt in the mind of the court, the 

trial by jury should be allowed. 3 An. 197. 


The opinion of the court was delivered ‘by 
BermupeEz, C.J. The relator applies for a mandamus to compel the 
District Judge to pass alone on a case which he refuses so to try and 
which he has, at the instance of the defendant, ordered to be submitted 
to a jury. 

The suit to which reference is made was brought against R. E. 
Rivers, to recover from him-the amount of a note drawn by his wife, 
with his assistance, in part settlement of the purchase-price of land in 
her name. With a view to fasten a liability upon the defendant, the 
plaintiff has substantially alleged : that the note has, for its considera- 
tion, property purchased by the wife with the consent of the husband, 
for account of the partnership of acquets, for the debts of which the 
husband alone is responsible, and. that if the note be not a community 
debt, but be a liability of the wife, the defendant is still answerable as 
having, by a proceeding in her succession and otherwise, assumed to dis- 
charge all her obligations. On the other hand, the defense, besides the 
general issue—mainly is : that the property mentioned was not acquired 
for the benefit of the community, but by the wife, for herself, her heirs, 
and assigns, as a paraphernal investment, and that the defendant has 
never assumed the payment of her individual debts, A jury was prayed 
for. The answer was not sworn to. 

The case was placed on the jury docket. It was nevertheless as- 
signed for trial as an ordinary court case, to be determined by the Judge 
alone. When it was called, objection was made by the defendant to its 
being so disposed of, and a motion was offered to maintain it on the jury 
docket, to be tried accordingly. 
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The District Judge declined to decide the case alone, and continued 
it to be presented to a jury. ; 

Dissatisfied with the ruling, which he considers as arbitrary, an 
averring a state of facts which, if uncontradicted successfully, might 
have militated to entitle him to atrial by the Judge alone, the relator 
charges a denial of justice, and invokes the power of this court for the 
enforcement of what he deems to be his right. 

In answer to the rule on him, the District Judge has made a return 
which fully justifies his conduct. 

It cannot, with any plausibility, be pretended that the note described 
in plaintiffs petition, drawn by the wife, with the husband’s authoriza- 
tion, apparently given for the solitary purpose of assisting her, is, on its 
face, an unconditional obligation to pay money; nor can-it be claimed 
that the document by which it is averred that the defendant has bound 
himself to pay the debts of his wife brings the case within the same 
class of obligations. It is not apparent from its tenor that such an as- 
sumption was made. 

It may well be, when the suit shall be tried, that the plaintiff will 
assert, and endeavor to establish, that, under the features of the case, 
the wife could not and did not acquire the property as a paraphernal 
asset; or,that the defendant will insist and prove by evidence, dehors 
the act, that the land was purchased by the wife for her separate ad- 
vantage, and that she and her estate are alone liable for the payment of 
the price of sale claimed of him. Those will be matters of fact and of 
law, upon which we studiously avoid expressing any opinion presently, 
but it is not until the case shall have been fully developed that the 
nature of the demand can be well determined. 

/The presumption that the prcperty was acquired for account of the 
community, does not of itself make the note drawn by the wife, with 
the assistance of the husband,.an unconditional obligation of the latter. 
That presumption may be rebutted by extrinsic evidence, by a wife, by 
her heirs, and even by her husband, when sought to be held responsible 
for a purchase-price which they might deny owing, as well as when the 
property is claimed as a separate asset of either the wife or the husband; 
or, they may signally fail in such an attempt. 

When the proper time shall have come, the plaintiff may prove that 
the defendant has assumed to pay the debts of his wife, but the husband 
may overbalance and annihilate the evidence and propositions as named 
against him, and show that he has never, directly or indirectly, under- 
taken the payment of the note in question. 

The theory of plaintiff’s case appears clearly to be: that if the land 
purchased was acquired for account of the community ; or, if the note 
be a debt of the wife, and was assumed by the husband, he, the plaintiff, 
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will be entitled to recover from the defendant, Rivers, the amount of the 
note and the other sums set forth in the petition. 

The case presented by the relator is, therefore, not a suit on an 
unconditional obligation to pay money, and the defendant was not re- 
quired to take any oath in order to have it tried by a jury. 

The apprehended inconveniences or injury, whether founded or not, 
consequent upon the delay to which the relator may be subjected by 
a trial of the case by a jury, are entirely foreign to the issue now 
presented, and must be left out of view. 

It is wisely provided by law, that whenever parties desire to have 
their differences adjusted rather by a jury than by a judge, sitting by 
himself, they will, as a rule, on application, be entitled to that privilege. 
They cannot be refused such valuable right, unless the denial is clearly 
justified. There exist, no doubt, some exceptions to the provision, but - 
the complexion of the cases thus taken out is not to be mistaken. 

The legislator intended, for reasons of easy understanding, that 
eases based upon unconditional obligations to pay money should be 
tried speedily, without the intervention of a*jury, but at the same time 
he was directed that the liability on obligations apparently unconditional, 
can, in given instances, be referred for decision to a jury, provided 
proper averments in the answer be verified by affidavit. 

Article 494 of the C. P. refers to the trial of suits founded upon un- 
conditional obligations. The averments of the petition against Rivers, 
accompanied as they are by the note, a copy of the act of sale with 
which it is identified, and the petition in the mortuaria of Mrs. Rivers’ 
estate, impress upon the proceeding the physiognomy of an action 
predicated upon conditional, alternative, and antipodal considerations, 
The relator is not entitled to the relief asked, 

It is therefore ordered that the application for a mandamus be re- 
fused with costs, 


Mr. Justice Fenner recused himself in this case, having been of 
counsel in the matter of the succession of Mrs. Rivers. 
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No. 6450. 






Dr. C. Rem vs. ComMErRcIAL INsuRANCE. CoMPANY. 









In a suit against a corporation, by a party who claims to be the owner of stock standing in 
the name of another person, and alleged to have been illegally transferred on the books of 
the company, if the demand is for damages, it must be based upon allegations of wrong- 
fal and fraudulent acts on the part of the defendant; and if the demand is for the re- 
covery of the stock itself, the stockholder in whose name it has been transferred and 
stands is a necessary party to the suit. 


AS from the Sixth District Court, parish of Orleans. Saucier, 
J. 










Ellis & Ellis, H. D. Ogden, and R. R. & J. A. Reid for plaintiff and ap- 
pellant. 
Singleton & Browne for defendant and appellee. 











The opinion of the court was delivered by 
-Brermupez, C.J. The plaintiff seeks to be recognized as the owner of 
a@ number of shares of the stock of the defendant, entered originally in 
the name of “ Robert Pitkin, agent,” and also to be entitled to the divi- 
dends declared thereon. His petition concludes with a. prayer for such 
other sums as may be due him, and for general relief. His demand in 
this court is further, that in the event that the shares could not be re- 
turned to him, the company be condemned to pay him their value, as 
damages. 
It is in proof that, in 1871, the stock standing in the name of 
“ Robert Pitkin, agent,” was by him, in that apparent capacity, actually’ 
transferred on the books of the company to Flash & Co., who are not 
parties to this litigation. 
It cannot be claimed that the corporation has sufficient legal man- 
date as such, to stand ir judgment, vicariously to represent and cham- 
pion the. rights of the transferrees of that stock in a case, like this, in 
which an adverse title is set up, to their absolute exclusion, as owners 
of the identical shares in their name. The powers of a corporation can 
be exerted in favor of its members only, wt wniversi and not ut singuli. 
The corporation is their collective mouthpiece; but, for the protection of 
their individual interest in the concern, they must look to themselves. 
_ It is only in extreme cases, where, for the purpose of shielding itself 
from injury, it being impracticable to bring into the conflict those whose 
interest is at stake, that the corporation is allowed to assert and to 
assume to vindicate their rights, to the best of their ability. 
Flash & Co. may have defenses, of easy conception, of which the 3 
company may be unaware, which may be known to themselves alone, 
and which might prove destructive of the pretensions of the plaintiff; 
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but they are not before the court, and their rights, whatever they may 
be, cannot be passed upon in their absence. 

The defendant had called them in warranty, but afterward discon- 
tinued the proceeding. This was certainly an intimation of want of 
proper parties to the plaintiff, who then undertook at his peril to prose- 
cute his claim to judgment, without making such parties. 

If the stock was properly transferred by “ Robert Pitkin, agent ” 
(whether Dr. Reid was, or not, the occult owner of it, is immaterial), to 
Flash & Co., who must be treated as innocent third purchasers until the 
contrary is proved, the plaintiff would have no foundation upon which 
to rest his claim for recognition, as owner of the stock and dividends, or 
for the value thereof. When sued, Flash & Co. may have to exercise 
some recourse against Robert Pitkin, in some capacity, and it is not 
before proper notice has been given to those entitled to it, at least so far 
as the plaintiff may have to give it, that the differences herein set up can 
be finally adjusted. 

It is not until after the validity of the transfer has been adjudicated 
upon, whether contradictorily with the transferrees, or against the com- 
pany alone, upon proper charges, to hold the corporation liable, that the 
plaintiff can be heard to claim from the company,in the shape of 
damages, the value of the shares and the amount of the dividends, of 
which he complains to have been illegally dispossessed by the tolerance: 
or hurtful derelictions of duty on the part of the defendant. 

The plaintiff was, perhaps, authorized to ask, in the form in which 
he did, in the same proceeding; the stock and the dividends, or their 
value, but, technically, it may be that he should have done so more 
specifically by averment and by prayer, in the alternative, and this, too,. 
distinctly, as against each of the proper parties. If the stock passed from 
“Robert Pitkin, agent,” to Flash & Co. illegally, so that the company 
aware of the illegality, should not, in its capacity of custodian, have per- 
mitted the transfer to be made on the books, and the plaintiff has 
sustained injury, the company should be made to indemnify him ; but 
if the shares were legally disposed of, in a manner binding on the plain- 
tiff, inasmuch as he could not be aggrieved by a valid act, actually or 
constructively sanctioned by him, he would be entitled to claim neither 
the shares and the dividends, nor the value thereof. 

Tn a case in which a stock company is sought to be held answerable 
in damages for permitting an illegal transfer of shares, it is essentially 
necessary that grave and strong charges should be uttered against it, 
and that it should have ample notice of such averments, and of the de- 
mand formed accordingly. 

The company is justly entitled to such admonition to prepare its 
defense, both as to the nature of the serious charges proffered, and as to 
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. the value of the stock and dividends claimed as damages. It may well 
be, that a suit to that effect can be brought against a company alone, 
without connecting with it the party who may have an interest to have 
the transfer attacked, maintained in its integrity ; but in such a case it 
‘should be alleged and proved that the damages claimed were caused by 
‘the wrongful and fraudulent acts of the company, or of its agents or 
officers, for whose doings it is responsible. However, where a party 
-claims to be the owner of stock, and of dividends accrued thereon, and 
‘avers merely an illegal transfer of it to others, though not originally in 
his name, and asks to be declared the owner of the stock and dividends, 
and, in the absence of any of the serious charges necessary to fasten a 
liability on the company, the plaintiff claims as damages the value of 
‘the stock and dividends, it is clear that he cannot recover the stock as 
against the transferrees without making them parties to the suit, or the 
damages against the company without proper averments, and without 
a corresponding demand, as said Flash & Co. are no parties to this suit. 
We find no such charges, or averments, or distinct demand against the 
company, and the petition against it alone, must be deemed as not dis- 
‘closing a sufficient cause of action and demand. 

We have considered the authorities to which the counsel of the 
plaintiff has referred us: 7 M. 269; 1 N. S. 401; 7 La. 147;+7 La. 46; 5 
A. 646; 15 A. 426; and even that, in the succession of McCloskey, on 
petition of the widow for capitalization of her legacy of an annuity, not 
‘reported, which tend to show to what extent the prayer for general relief 
can be amplified, to allow specific remedy, not expressly asked ; but 
‘the views which we have. expressed make it unnecessary for us to ex- 
‘press an opinion as to their applicability to the case at bar. 

The rulings which we have made are well sustained by authority. 

In de St. Romes vs. Cotton Press, 20 A. 383, on rehearing, it was 
distinctly established that no judgment can be rendered in favor of one 
‘claiming to be the owner of stock standing in the name of another on 
the books of the company, without making such apparent stockholder 
a party to the suit. The principle would apply to one claiming to be 
-entitled to the dividends accrued on such stock. It appears, that in fur- 

‘therance of the judgment of the court in that case, the plaintiff therein 

subsequently brought new proceedings against the corporation, the 

transferree of the stock, and even against his assignees, and that the 

litigation finally determined in favor of the defendants. 31 A. 228. 

In the case of the Factors’ & Traders’ Insurance Company vs. the 
Marine Dry Dock Co., 31 A. 150, the plaintiffs, claiming to be the original 
pledgees and apparent owners of the stock by transfer in blank, or the 
certificate therefor, sued the company alone, in damages. They were 
permitted to do so, and to recover, on charge and proof of the commis- 
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sion by the company of wrongful and fraudulent acts, which it is un- 
necessary to specify, and which the court thought, justified the redress *% 
allowed. ' 

In the condition in which this case is submitted, no adjudication can 
be validly made by us in favor of the plaintiff, which could affect the 
transferrees, Flash & Co., or saddle a pecuniary responsibility on the 
company. In other words, the plaintiff, under the showings made, is not 
entitled, presently, either to recover the stock and the dividends asked, 
or the value thereof, which he claims as damages. 

The judgment of the lower court, which is one of nonsuit, leaves 
the door open for new action. 

It is affirmed with costs. 

Rehearing refused. 

























No. 7857. 


STATE EX REL. City oF NEW ORLEANS VS, THE JUDGE OF THE SIXTH 
District Court. 









Though, under Article 90 of the constitution of 1879, it might be proper for this Court to com- 
pel by Mandamus a District Court to grant an Inj inction in a case clearly sufficient on the 
facts and involving no question of law, and in which, therefore, the District Court would 
be without discretion to refuse the Injunction, still, as a rule, this Court will not use the 
power conferred upon it by said article of the Constitution, to compel an inferior judge to 
grant an Injunction which he has refused according to his conscience and his understand- 
ing of the legal issues involved in the case. The remedy, in such a case, is by Appeal. 

F_r the information of members of the bar and litigants, the Court lays down, in this case, 
the general rules, by which it shall ordinarily be guided inthe exercise of the power 
granted by article 90 of the Constitution of 1879. 










| eee for Writ of Mandamus. 






Samuel P. Blanc, Assistant City Attorney, for the Relator : 





First—The District Judge was in duty bound to allow the preliminary 
Injunction. Nos. 1, 10, and 20 of sec.1 of Art. 7, Extra Session, 1870 ; 
Burroughs on Taxation, p. 148; 30 An. 682; 31 An. 644, 646. 

‘Second—Under Article 90, Const. of 1879, the Supreme Court has the 
power to compel by Mandamus the inferior Court to perform an act 
belonging to its place or duty. C. P. 829. 


Belden & Wolfson for Defendant. 

















The opinion of the Court was delivered by 
Fenner, J. In the suit of George S. Wells against the city of New 
Orleans, the plaintiff, alleging that by ordinance the city of New Orleans 
36 
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had levied an unlawful and unconstitutional license-tax upon him, and 
notified him to pay the same, and further alleging that, unless restrained, 
said city, “ by suit or otherwise,” would close his place of business and 
thereby cause him an irreparable injury, applied for, and obtained from 
the Sixth District Court, a writ of injunction “restraining said city from 
closing or interfering with his said business, at 32 Royal street, and from 
collecting said sum of fifteen hundred dollars as license on said business.” 

In the above suit the city moved to dissolve the said injunction, 
which motion was denied. She then filed answer and a plea in recon- 
vention, asking judgment against Wells for the amount of said license, 
and further praying that a writ of injunction might issue “ restraining 
said Wells from continuing to carry on his said business until he shall 
have paid the license.” The judge refused to grant the injunction; from 
which order of refusal the city has appealed, which appeal is pending. 
The city now applies for a writ of mandamus compelling the judge to 
grant the injunction. 

In the return to the Writ the Judge of the Sixth District Court as- 
signs sundry causes why the mandamus should not be made peremptory, 
substantially as follows : 

First. That in refusing the injunction he exercised judicial power 
and discretion legally vested in him. 

It has been twice decided that this Court would not issue Man- 
damus to compel an inferior judge to grant an injunction. 

State ex rel. Beebe vs. Judge, 28 An. 905. 

State ex rel. Padron vs. Judge, 31 An. 794. 

In the last case, however, the Court says that “articles 820 and 821, 
C. P., are sufficiently broad” to authorize the writ, if the Court had not 
been restrained by the constitutional provision “ which declares that its 
jurisdiction is appellate only.” As, under the existing constitution, the 
same restriction does not so broadly operate, we are, perhaps, more at 
_ liberty to give effect to the said articles of the Code of Practice ; and as 
it has been held that ina proper case, and where the requirements of 
the law have been complied with, the right to injunction is absolute, 
and the judge without discretion to refuse it (29 An. 796, 30 An. 78), 
Mandamus might be a proper remedy in a case clearly sufficient on the 
facts, and where no question of law was involved. 

In this case, however, it is a vital requisite of the city’s right to an 
injunction that there should exist a valid ordinance imposing the 
license-tax claimed by her. Its validity is purely a question of law. 
We do not say that, ordinarily, a court should raise such questions, of 
its own motion, on an application for injunction. But if the injunction 
had issued and a motion to dissolve had been made, on the ground that 
the ordinance under which the city proceeded was unconstitutional and 
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void, this would be a proper motion, and, if the court held the point well 
taken, we think, it would be bound to dissolve. So, if the court had had 
the same ordinance before it in other cases, and had decided that it was 
null and void, it should not then allow an injunction based thereon in a 
new case, because this would be granting an order which it would be- 
lieve to be improper at the moment of granting it, and which, it would 
know in advance, would be immediately dissolved. 

Now, in this very case, the Court had actually granted an injunction 
in favor of Wells and against the City, based upon the ground that this 
ordinance was null and void ; it had considered and denied a motion to 
dissolve ; and the injunction was subsisting at the very moment when 
the City applied for the counter injunction. Under such circumstances 
the Court had a right to consider the question of the validity of this or- 
dinance as an ingredient of the question whether the case presented was 
a@ proper case for an injunction. It was a judicial question proper to 
be decided according to the conscience of the judge. If there be error, 
it must be remedied by appeal. We cannot, by Mandamus, compel him 
to decide differently. . 7, 

It is needless to say that we have not considered at all the question 
of the validity of the ordinance referred to, and have not formed, and 
do not intimate, any opinion in relation thereto. 

Second. The judge makes return that the granting of the injunc- 
tion applied for by the City would render nugatory and null the previous 
injunction in favor of Wells. 

The propriety of the first injunction is not before us, in any shape, 
for revision. We are compelled to treat it as an existing and valid 
order, which we have no power, in this proceeding, to reverse or cancel. 
If we were to issue the Mandamus prayed for, it would simply create 
the new injunction without canceling the first; and the lower court 
would be placed in the position of issuing two contradictory and co- 
existing injunctions in the same case. 

We cannot, by Mandamus, compel the court a qua to place itself 
in such an anomalous position. 

Third. The judge returns that, having appealed from the order 
refusing its injunction, the City cannot now avail itself of the remedy 
of Mandamus. 

It is too well settled to require citations of authority, that after 
valid appeal taken, the jurisdiction of the district court over the subject- 
matter of the original controversy is entirely divested, except as to the 
sufficiency of the bond of appeal. We cannot by mandamus compel 
the District Court to reverse a judgment appealed from and thus exer- 
cise a jurisdiction of which it is divested by the appeal. 

The application of counsel for the City to have the Mandamus 
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<granted under the power of “control and general supervision over all 
@nferior Courts,” granted -us by article 90 of the Constitution of 1879, 
makes it proper that we should, for the information of members of the 
‘har and litigants, lay down some general rules by which we shall, ordi- 
wmarily, be guided in the exercise of this power, and we now proceed to 
do 80. 

1. The context of article 90 makes it clear that our revisory power 
=sshould only be exercised through the medium of Writs of Mandamus, 
Prohibition, Certiorari, Quo Warranto, and we shall accordingly so con- 
fine it. 

2. The articles of the Code of Practice regulating the said several 
~writs are broad enough to cover many cases which were excluded from 
‘the cognizance of the late Supreme Court under the provision of the 
‘former constitution declaring that the “Supreme Court shall have ap- 
qpellate jurisdiction only.” Under its interpretation of this provision, 
that Court held that it could only issue the Writs of Mandamus, Pro- 
‘hibition, and Certiorari when invoked “in aid of its appellate jurisdic- 
tion.” 

Padron vs. Judge, 31 An. 795. 

State vs. Judge, 15 An. 120. 

Bush vs. Head, 22 An. 459. 


Also, 16 A. 164; 30 A. 457; 22 A. 517: 25 A. 381. 

We consider that article 90 emancipated us from this restraint, and 
“that we may issue said writs in all cases covered by the provisions of 
the Code of Practice. 


3. The Code of Practice confines the power to issue these writs to 
inferior judges to Courts having immediate appellate jurisdiction over 
“such judges. Under article 90 we do not consider this Court bound by 
‘this restriction. The power of the Courts of Appeal created by the 
qresent Constitution to issue these writs is ex»ressly limited to cases 
‘where they are invoked “ in aid of their appellate jurisdiction.” Arts. 104 
sand 128. All other grounds for the issuance of these writs, even in 
cases appealable to those courts, as well as all cases within the non- 
sappealable jurisdiction of inferior courts, would be without redress, 
~unless the power were exercised by this Court. 

4, Inthe exercise of the power in the cases above indicated, we 
wish it distinctly understood that we shall respect the independence of 
#@nferior courts in the determination of all questions confided to their 
“judicial discretion, and shall not usurp merely appellate jurisdiction not 
«eoenferred upon us by the Constitution. It will be useless to apply to us 
*for the exercise of this power over inferior courts not subject to our im- 
«mediate appellate jurisdiction in any case except where there is a clear 
emsurpation of power not conferred by law, or a refusal to perform some 
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duty plainly imposed by law, and which they have no discretion to re— 
fuse, and when there is an entire absence of other .dequate remedy. 

We reserve to ourselves the right to make ex: -eptions to these gen-- . 
eral rules, in cases rarely likely to arise, where urgent considerations- 
of public policy may demand our interference. 

The case at bar does not, in our opinion, justify the exercise of this. 
power. 

The peremptory Mandamus prayed for is refused at relator’s cost. 





No. 7849. 


STATE EX REL. RicHarp Sinnott vs. I. W. Fats, SEVENTH JUSTICE OF THE: 
PEACE, PARISH OF ORLEANS. 


Article 90 of the Constitution of 1879 gives to this Court the control and general supervision of 
all inferior courts. This constitutional provision is addressed to the sound discretion of” 
the Supreme Court. The authority thus granted should be most carefally exercised, and 
only in cases where there is a flagrant usurpation of power, or where serivus injury may 
accrue to parties to whom no other remedies are afforded, or where the intermediate courts. 
are without power to grant relief. The case at bar is one in which this discretionary 
authority should be properly exercised. 

Act No. 10 of 1878, giving to Justices of the peace, in the parish of Orleans, exclusive jurisdic- 
tion over the territory of their respective districts, within the limits of the jurisdiction» 
conferred upon them by law, is not unconstitutional. , 


PPLICATION for Writ of Prohibition. 


B. Egan and E. N. Whittemore for the Relator. 
Defendant for himself. 


The opinion of the Court was delivered by 

Levy, J. The relator represents that on the 25th of February, 1880). 
thirty-nine suits, each for the sum of three dollars, were brought against- 
him in the Court of the Seventh Justice of the Peace, parish of Orleans,. 
I. W. Falls being judge of said court; that he, relator, now resides im 
the First District in the city of New Orleans, and has resided there for 
several years last past, in a district and ward different from that im 
which said justice of the peace holds his court, and avers that said: 
justice of the peace is wholly without jurisdiction of said thirty-nine 
suits. He further avers, that he filed exceptions in each of said suits,. 
setting up the aforesaid objections to said Seventh Justice of the- 
Peace entertaining jurisdiction thereof, which exceptions were over- 
ruled, and said justice of the peace, after judgment overruling the ex- 
ceptions was entered on the docket, erased the same and referred them 
to the merits, all which was done ot of the presence of the relator or- 
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his counsel, without giving them an opportunity of being heard, and he 

has refused to re-instate said exceptions, but insists on exercising juris- 

‘ diction ; that the citations were made out accordingly, but before they 
were served on relator, the words “owner of the steamboat Jesse K. 
Bell” were erased therefrom, and said words have been erased from 
said docket. He also avers, that when said suits were filed, the tax-costs 
required by law to be paid in advance were not so paid. Relator prayed 
for,the issuance of a writ of prohibition by this Court, and for the per- 
petuation thereof, prohibiting said justice from proceeding further 
against him in said thirty-nine suits, or any-of them. 

The writ was issued, and in his return and answer thereto, the 
respondent, Justice of the Peace of Seventh Justice Court, parish of Or- 
leans, says: ‘“ The thirty-nine suits mentioned are personal actions 

- against relator ;” that the erasures of the words “owner of the steam- 
boat Jesse K. Bell,” were made by direction of respondent before issu- 
ing the citations, to save clerical labor, these words having been inserted 
through a clerical error ;” that “ before the time of trial the tax-costs 
had been paid ;” and finally, that “ act 10, Session 1878, has been declared 
unconstitutional by Hon. Third District Court, Respondent’s Supreme 
Court, and that Act No. 82, approved March 30th, 1871, creating Seventh 
Justice Court, gives it jurisdiction over entire Parish.” 

In this application the relator relies upon article 90 of the Constitu- 
tion of 1879, as giving jurisdiction to this Court. The decisions of the 
Supreme Court of this State prior to the adoption of the present consti- 
tution, are uniform on the subject of “superintending jurisdiction and 
general supervisory control” over inferior courts. In Laverty vs. Du- 
plessis, 3 M. O. S. 42, it was held, that “under the authority vested in 
' the seventeenth clause of the Judicial Act then existing, it was limited in 
its exercise of jurisdiction over the inferior Courts, to such acts as were 
necessary in aid of its appellate jurisdiction.” In State vs. Judge, 19 La. 
183, the Court said (in regard to the power to grant writs of prohibition) : 
“It is within the said discretion of the tribunal to which the application 
is made. We understand that the authority thus granted, being con- 
sidered in relation to the constitution, which allows the Court appellate 
-jurisdiction only, is to be confined to matters which have a tendency to 
aid that jurisdiction.” In 21 An. 123, and 26 An. 146, the same doctrine 
is held. The exercise of a general and supervisory control over the in- 
ferior courts has hitherto never been exercised unless in aid of the ap- 
pellate jurisdiction of this Court. 

Article 90 of the Constitution of 1879 plainly enlarges the powers of 
the Supreme Court. This article reacs: “The Supreme Court shall 
have control and general supervision over all inferior courts. They shall 
have power to issue writs of certiorari, prohibition, mandamus, quo 
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warranto, and other remedial writs.” Article 8l reads: “The Supreme 
Court, except in cases hereinafter provided, shall have appellate: juris- 
diction only.” Article 89: “The Supreme Court, and each of the 
judges thereof, shall have power to issue writs of habeas, corpus, at 
the instance of all persons in actual custody, in cases where it may have 
appellate jurisdiction.” 

Thus the constitution gives to the Supreme Court appellate juris- 
diction only, except in cases thereinafter provided ; it gives the Court the 
power to issue writs of habeas corpus, restricting this power, however, to 
cases where it may have appellate jurisdiction ; but it gives “ control 
and general supervision over all inferior courts,” and grants the power 
to issue certain writs without any qualification or restriction limiting the 
exercise of that power to cases in which it may have appellate jurisdic- 
tion. The use of this power must then be regulated by the discretion of 
the Court, and here, it may be well to remark that we think the “ control 
and general supervision ” over inferior courts, addressed to our sound 
discretion, should be most carefully administered, and exercised only in 
eases where there is a flagrant usurpation of-authority, or where serious 
injury may accrue to parties to whom no other remedies are afforded, 
or where the intermediate courts are without power to grant relief. 
Under such circumstances alone will this Court be disposed to use this 
discretionary power. 

This seems to be a proper case for the exercise of our control and 
supervision. 

The act relied upon by the respondent, as giving him jurisdiction of 
the thirty-nine suits against the relator, is No. 82, approved March 30th, 
1871, entitled “ an act creating an additional Justice Court for the parish 
of Orleans, designating it as the Seventh Justice Court, establishing its 
territorial limits, and conferring upon its justice concurrent jurisdiction 
with the other six Justices in said parish. Sec. 2074, Rev. Statutes, de- 
elares that the jurisdiction of the Justices of the Peace of the parish of 
Orleans “shall be concurrent, and shall extend over the parish of Or- 
leans, with the exception of the right bank of the river Mississippi.” 

Act No. 10, entitled “an act relative to the civil jurisdiction of 
Justices of the Peace, in the parish of Orleans,” approved February 4th, 
1878, enacts as follows: “That within the limits of the jurisdiction 
conferred upon them by law the Justices of the Peace in the several dis- 
tricts of the parish of Orleans shall have exclusive original jurisdiction 
over the territory of their respective district.” This act repealed all 
laws and parts of laws in conflict or inconsistent therewith, and “ took 
effect from and after the expiration of the terms of office of the present 
incumbents.” The term of office, of the justices incumbent at the pas- 
sage of that act, expired in December, 1878, or January, 1879. 
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The respondent in his answer says: “ Act No. 10, session 1878, has. 
been declared unconstitutional by the Hon. Third District Court,” which 
respondent styles “his Supreme Court.” We are unable to perceive 
that this act is in any manner unconstitutional ; on the contrary, we re- 
gard it as binding, and distinctly limiting the jurisdiction of the Seventh 
Justice Court to the territory of the Sixth District of the parish of Or-- 
leans, and City of New Orleans. 

The thirty-nine suits referred to are brought by thirty-nine different. 
plaintiffs ; they are each independent of the others ; the amount involved 
in each suit is less than ten dollars, and, therefore, not appealable. The 
relator, defendant, in these suits is without remedy by appeal, and can 
only be protected from the usurpation of jurisdiction of which he com- 
plains by the writ of prohibition. ‘ 

It is therefore ordered that the writ of prohibition, heretofore- 
granted be perpetuated, and that the defendant do pay the costs of 
_ these proceedings. , 


Succession oF J. F. Boutrré&. J. P. Gurnavutt vs. LEBianc & Bovutté,. 
EXECUTORS. 


Under articles 3069 and 3070 of the Civil Code, the surety on the bond of an Executor has the 
right to be released from further liability, if the Executor has failed to deposit all the 
moneys of the estate in bank, or has paid out its moneys without order of court. 


gg from the Second District Court, parish of Orleans. Tissot, 
J. 


Jme. Meunier for Plaintiff and Appellee. 


McEnery, Ellis & Ellis for Defendants and Appellants : 

Articles 3069 and 3070 only apply to the wrongful maladministration 
of an estate and consequent danger to the surety. ._ The evidence- 
shows that the funds of the estate ‘were strictly used to pay its. 
legitimate and privileged debts. The executor, in such cases, is 
not a wrong-doer, and is entitled to the credit of whatever sums he 
hus paid which should legally be paid. 11 Rob. 479; 7 Rob. 49; 2 
An. 45; 4 An. 76. The surety is, therefore, in no danger. 


The opinion of the Court was delivered by 

Fenner, J. J. P. Guinault, who was surety on the bond of LeBlanc 
& Boutté, as executors in above succession, filed his petition against 
them, alleging sundry acts of maladministration by them in the execu- 
tion of their trust, by which he, as their surety, was in danger of being 
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subjected to serious damage, and asking judgment ordering them to 
give a new bond with surety, as required by law, within three days, and 
releasing him from any further liability on his bond. The action is 
brought under articles 3069 and 3070 of the Civil Code, which distinctly 
provide for the relief asked where it is shown that the executors are 
“ mismanaging the estate under their charge, and that thereby the surety 
is in danger of being seriously injured by their conduct.” These articles 
are imported into the Revised Code from the provisions of Act No. 222 
of 1859, which is an act for the better protection of sureties of Executors, 
Administrators, ete. 

Their provisions, so far as they relate to the particular relief here 
asked, are not penal in their character, and cannot be considered harsh. 
We think sureties on the bonds of these officers must be considered as 
contracting with reference to them, and are entitled to have the full 

benefit thereof. 

. Their contracts are gratuitous, and entail upon them responsibilities 
for which they. receive no consideration. They may justly demand from 
their principals a rigid compliance with all the requirements of law, and 
entire abstinence from all violations thereof, which might result in dam- 
age to them ; and whenever they detect their principals in disregarding 
these requirements, it is only just that they should have the option of 
terminating their contract. 

The acts of mismanagement here charged, which we consider seri- 
ous, are, 

First—Failure to deposit all moneys of the estate in bank ; and, 

Second—Paying out moneys without order of court. 

Both charges are conclusively established by the evidence. We pay 
no attention to the payment, from the rents collected, Lefore depositing, 
of the ordinary current expenses of administering the property, such as 
trifling repairs, water-rate, sanitary attention to privy-vaults, etc. But 
the payment of various privileged claims such as funeral expenses, 
tomb, sundry items of attorney’s fees, and others not necessary here to 
recapitulate, without having their standing and amount settled by the 
court, was clearly unlawful. The failure to deposit, and the paying out 
moneys without order of court, are both plainly prohibited by article 
1150 of the Code, and they subject both the executors and their surety 
to a penalty of twenty per cent. per annum on the amount thereof. The 
provisions of this article, taken originally from the act of 1837, have 
been frequently enforced by our courts. 

Succession of Christy, 6 An. 427; Peale vs. White, 7 An. 449; Reed 
vs. Crocker, 12 An. 445; also, 2 An, 30; 7 Rob. 477; 4 An. 28. 

Executors and curators, where their violations of these provisions 
have been merely technical, such as the payment of debts found to be 
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really privileged and reasonable in amount, though without order, may 
plead equity against the enforcement of the penalties of twenty per 
eent. damages, and dismissal from office; but the right of the surety to 
require a termination of his liability and the substitution of a new bond, 
is rather a privilege to the surety than a penalty on the executor; and 
from the moment that the executor is guilty of mismanagement by 
doing illegal acts, subjecting the surety to the risk of serious injury, the 
jatter’s privilege arises, and cannot be denied him. The Judge of the 
Court a qua seems to have taken these views of this case, and to have 
reached the same conclusion. 

It is, therefore, ordered, adjudged, and decreed that the judgment 
appealed from be affirmed, and that appellants pay the costs in both 
eourts. . 

The Chief Justice recused himself, having been of counsel in the 
case. 


STATE OF LovIsIANA vs. HENRY CLARK. 


It is proper for the District Attorney, in examining the jurors ou their voir dire, to ask each 
of them: ‘‘ Have you any conscientious scruples as to inflicting the death penalty in 
case of murder?” This point is no longer an open question. 

The law does not require that section 1000 of the Revised Statutes be read to the jury by the 
District Attorney. When the Counsel for the accused has read it to them, and the Court 
in its charge has stated that, that section was the law, and that, under its provisions, the 
jury could qualify their verdict by adding ‘‘ without capital punishment,” the statute is 
fully complied with. 

It is not necessary, for the validity of the verdict in criminal cases, that the accused be pres- 
ent in court, in person, when the case is assigned for trial, or when attachments are 
ordered for witnesses, or when a motion for new trial is made. 


4 PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 


J. C. Egan, Attorney-General, for the State, Appellee : 


It has been settled in 14 An. 570, and 30 An. 1134, that it is proper for 
the District Attorney to ask each juror, in a trial for murder, whether 
he has any conscientious scruples to inflicting the death penalty in 
case of murder. : 

It is untenable to pretend, when the Counsel for the accused has read 
section 1000 of Revised Statutes to the jury, and has commented 
upon it, and the Court has charged that that section is the law, and 
the jury can qualify their verdict by adding “without capital pun- 









. NEW ORLEANS, APRIL, 1880. 


State vs. Clark. 















ishment,” that still the District Attorney must read the section to the 
jury. 
R. W. Knickerborker, for Clark, Appellant. 
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The opinion of the Court was delivered by 
Topp, J. The defendant, Henry Clark, was indicted in the parish 

of East Baton Rouge for the murder of Henry Ralliat. He was tried, 

and the jury returned against him an unqualified verdict of guilty. He 

applied for a new trial, which was refused, and from the sentence of 

death, imposed under the verdict, he has appealed. 

He presents, by bills of exception and assignment of errors, these - 
several grounds for the reversal of the sentence : 

First—* That the District Attorney, in examining the jurors on their 
voir dire, questioned each juror as follows: ‘ Have you any conscien- 
tious scruples as to inflicting the death penalty in case of murder?” 
Which question the District Judge allowed to be asked, though objected 
to. 4 

The question here presented is no lenger an open one. It has been 
expressly and repeatedly decided that’ the question is a proper one. 
State vs. Mellon, 14 An. 570 ; State vs. Baker, 30 An. 1134. 

Second—“ Because the State, through the District Attorney, failed 
to read section No. 1000, Revised Statutes of Louisiana, 1870, to the jury, 
and informed said jury that a verdict of guilty without capital punish- 
ment is equally responsive to the law in the premises as a verdict of 
guilty.” 

It is shown by the bill of exceptions that this section was read to 
the jury by the counsel for the accused and commented on at length ; 
that the judge, in his charge to the jury, stated “that said section was 
the law, and that the jury could qualify their verdict by adding ‘ with- 
out capital punishment,’” and in‘the close of the charge reiterated this 
instruction. 

If there was an express requirement of law that this statute should 
be read to the jury, and there is no such express requirement, we would 
regard such requirement as strictly complied with. 

The statute was read to the jury. It was brought to their atten- 
tion by the charge of the judge, and his charge upon this point was 
even reiterated. We are at a loss to discover how any instruction could 
be more fully impressed upon the mind of the jury. 

Third—That the record does not show that the accused was present 
when the following proceedings were taken in the case : 

1. When the case was assigned for trial. | 
2. When attachments were ordered for witnesses. : 
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8. When motions for new trial and appeal were made. 

It is true that in the old English cases, which were followed by the 
earlier American decisions, it was held that a prisoner, accused of a felony, 
must be shown to be personally present in all proceedings relating to 
the prosecution. These decisions were mainly due to the fact that, in 
the early period of criminal jurisprudence in England, the accused was 
denied the right to be represented by counsel, and therefore there was 
an apparent necessity for his actual personal presence in court at every 
stage of the proceeding. But since a practice so abhorrent to every 
principle of humanity has ceased, the rigor of the rule requiring the 
presence of the prisoner during the progress of the prosecution has 
greatly abated, and now while the courts uniformly hold that the actual 
presence of the prisoner must be shown. during the arraignment, trial, 
verdict, and sentence, his personal presence is not required or deemed 
necessary whenever each and every proceeding, however insignificant, is 
taken in the case. . 

Thus, Bishop, in his work on Criminal Procedure, vol. 1, sec. 265, 
observes : “ From the foregoing chapters it appears, in order to institute 
proceedings against one suspected of crime, it is necessary to take pre- 
liminary steps in his absence. 

“The summoning of witnesses forms no part of the trial. It is 
merely the steps to prepare for the trial. The accused has no more 
right 10 claim personal attendance when steps are being taken to pro- 
cure the attendance of witnesses, than he has to claim to be present 
when a grand jury are investigating his case.” 

And in section 276, same volume, i’. is stated: ‘“ Between the ver- 
dict and sentence, it has been said, thit it is not necessary, although 
it may be highly proper, for the prisoner to be at any time personally 
present in court, even when the offense of which he stands charged is a 
capital one. 

“His counsel may ask for a new trial in his absence. 

“A defendant, in the actual custody of the marshal, upon criminal 
process, in consequence of an indictment in the Court of King’s Bench, 
need not be present when a motion for a new trial is made on his behalf 
in the same court.” Rex vs. Hollingsburry, C. D. and R., 344; 4 B. and 
C., 329 ; State vs. Lou. Outs, 30 An. 1155. 

This later doctrine commends itself to our reason and common 
sense in view of the fact that, in every case of felony, the accused is 
represented by counsel, learned in the law, chosen or appointed for 
the purpose of conducting his defense, and whose duty it is to watch 
with unceasing vigilance all the proceedings of the prosecution, and 
interpose all the safeguards which the law allows for the protection of 
his client. And while the law, in its tendern>ss for one in its custody, 
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charged with a grave offense, may not, from this consideration, dispense 
with the personal presence of the accused in all the important material 
stages of the trial, lest he might possibly suffer some injury from his 
absence, it is not now required that he should be personally present at 
each and every step and proceeding connected with the case which are 
of minor significance and importance. 

We find no error in the proceedings. 

It is therefore ordered, adjudged, and decreed that the judgment 
and sentence appealed from be affirmed. 


No. 7573. 
VALENTINE VREDENBURG ET AL. VS. W. J. BEHAN ET AL. 


The law is substantially complied with, when three partial Transcripts of Appeal have been 
filed in this Court under the same number of the Docket, and the Certificate of the Clerk, 
attached to the third Transcript, states that said third’Transcript, together with the first 
and second, contains all the proceedings had, all the evidence addueed, and all the docu- 
ments filed in the lower Court. 

Appellants are not bound to mention the names of the Appellees in their Petition for Appeal, 
It is sufficient for them to pray that the Appellees be cited ; and it is the duty of the Clerk 
to issue citations to all those whom the record shows to be the Appellees, 

When, out of a number of Appellants, some have acquiesced in the judgment appealed from, 
it is no reason to dismiss the Appeal as to those who have not acquiesced. 


| | ts from the Sixth District Court, parish of Orleans. Rightor, 


E. Howard McCaleb for Plaintiff: 

The plaintiff moves to dismiss the devolutive appeal on the following 
grounds: 

First—That the Certificate of the Clerk and the Transcript are imperfect 
and incomplete, and that the defects and omissions in said Transcript 
are attributable to Appellants. C. P. art. 896 and 898; 18 An. 229; 
8 An. 433 ; 13 An, 288; 7 An. 442, 

Second—That all the parties to the judgment have not been made par- 
ties to the appeal. 12 An. 333. 

Third—That, after rendition of the judgment appealed from, one of the 
defendants died, and Appellants have failed to make his heirs par- 
ties to the appeal, or to ask for citation upon them. 29 An. 647 ; 22 
An. 20. 

Fourth—That Appellants haveffailed to ask for citation upon all parties 
to the judgment. 

Fifth—That several of the Appellants have acquiesced in the judgment 
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appealed from, and cannot he heard to contest its validity. C. P. 
art. 567 ; 28 An. 743 ; 18 An. 59; 18 An. 296; 4 An. 150; 14 La. 523; 
15 Missouri R. 441 ; 3rd Illinois R. 212 ; 1 Wis. R. 455 ; 25 An. 538. 


Francis W. Baker for Defendant and Appellant: 

The grounds for dismissal are entirely without merit and frivolously 
technical. 

The Certificate and Transcript are sufficient, and if they were not, the 
fault would not be that of Appellants. 27 An. 507 ; 28 An. 343 ; Rev. 
Stats. sec. 36 ; 28 An. 52; 31 An. 427; 9 An. 292; 10 La. 514. 

The fact that some of the Appellants, after the appeal was taken, have 
acquiesced in the judgment, cannot affect or prejudice the rights of 
other Appellants. 23 An. 37; 29 An.576; 28 An. 343. 

The heirs of the deceased Appellant have been made parties ; but they 
have no interest, as they acquiesced in the judgment. 3 An. 558; 4 
An, 14; 25 An. 476; 6 An. 79; 6 An. 115. 

Appellants are not required by law to do any more, in having parties 
cited as appellees, than to designate to the Clerk those who are to 
be cited. 


On Motion To Dismiss. 


The opinion of the Court was delivered by 

‘BeRMUDEz, C.J. The order for a suspensive appeal, first obtained 
in this case by the defendants, from the judgment against them, having 
been set aside and another order, but for a devolutive appeal, having 
since been allowed, the plaintiff and appellee move to dismiss that last 
appeal, because, 

First—The certificate of the clerk and the transcript of said appeal 
are imperfect and incomplete. The defects, and imperfections, and omis- 
sions in said transcript are attributable to the appellants, or to their 
counsel, under whose supervision the same was prepared. 

Second—aAll the parties to the judgment have not been made par- 
ties to the appeal. 

Third—After the rendition of the judgment appealed from, one of 
the defendants, M. Buck Miller, died, and the appellants have failed to 
make his heirs and legal representatives parties to the appeal, or to ask 
for citation upon them. 

Fourth—The appellants have failed to ask for citation upon all par- 
ties to the judgment. 

Fifth—W. J. Behan, N. T. Vaudry, John Thorn, Jas. Buckley, and L. 
T. Manning, appellants, have acquiesced in the judgment appealed from,. 
and cannot.be heard to contest its validity. 

On the first ground : 
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After the defendants had obtained a suspensive appeal from the 
judgment against them and furnished a hand, in appearance sufficient, 
they filed in this Court a transcript containing 545 pages, to which is 
attached the certificate of the clerk of the lower Court establishing its 
fullness, in every particular. A rule having been taken by the plaintiffs 
in the lower Court, to rescind the order for a suspensive appeal, because 
the sureties were not good and solvent, as the law required, and judg- 
ment having been rendered, dismissing that rule and maintaining the 
order of appeal, the plaintiffs appealed, and filed in this Court a tran- 
script containing 235 pages, attested by the clerk of the lower court, so 
as to show its completeness, on the rule proceedings. 

Subsequently, as already observed, the judgment of the lower court, 
refusing execution, having been reversed by this Court, and the order for 
a suspensive appeal having been rescinded, a number of the defendants. 
obtained a devolutive appeal, and have filed in this Court a transcript 
containing 80 pages, in which the clerk of the lower court certifies that 
“the foregoing eighty pages and eight lines, and transcript Nos, 1 and 2, 
on file in Supreme Court, do contain a true, correct, and complete tran- 
script of the proceedings had, and all documents filed,” etc. To this 
transcript is attached another certificate, in which the Clerk further at- 
tests that the transcript contains' “all the evidence adduced” in the 
case. 

The second transcript on the appeal, taken by the plaintiffs from 
the judgment refusing the issuing of execution, was filed by the appel- 
lants under the number placed upon the first transcript, No. 7573. The 
plaintiffs show no objection to such a course on their part, and the de- 
fendants acquiesced in it. With what grace can the plaintiffs now con- 
tend that the defendants did an illegal act when they caused the third 
transcript to be registered, as they themselves had done, under the same 
number ? Unquestionably it would have been preferable, for the con- 
venience of all, if the appellants, under their devolutive appeal, had 
caused a transcript to be made of the entire record of the lower court ; 
but this was not essentially necessary. The Clerk, in his attestations to — 
the third transcript, might have been more explicit, and designated more 
specifically the transcripts Nos. 1 and 2, to which he refers, but the ap- 
pellees do not complain of this, and the identity of the transcripts 
referred to is not at all disputed, but rather admitted, as it necessarily 
should be. The law was substantially complied with. The three tran- 
scripts bearing the same number, certainly, together, contain all the pro- 
ceedings had, all the evidence adduced, and all the documents filed in 
the lower court, in this case. It would be uselessly, nay, injuriously, 
onerous, to require a new complete transcript of the whole very volu- 
minous record of the lower court. 31 An. 427; 10 La. 514; 9 An. 292. 
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The authorities in 8 An. 433, 18 An. 229, 7 An. 442, 13 An. 288, cited 
by appellees, have no application to this case, which is sui generis. 

On the second and fourth grounds, which we will consider together 
as germane : 

In the case of Seghers vs. Soulé, not reported, O. B. No. 45, p. 15, 
this Court said, on a motion to dismiss: “ Appellants were not bound 
to mention the names of appellees in their petition for appeal. They 
prayed that the plaintiffs (who are the appellees), be cited. This was 
sufficient. It was the duty of the clerk to issue citations to all the 
plaintiffs mentioned in the petition ; and it was the duty of the sheriff to 
serve the citations. No appeal should be dismissed, unless the fault is 
attributable to appellants. Such was not the case here.” 

A reference to authorities on the subject shows that this late ruling 
is well founded. 6M.1; 17 La. 515; 6 R. 127; 7 R.10; 2 An. 769 ; 12 
An. 332; 13 An. 259; 14 An. 698; 20 An. 37. 

On the third and fifth grounds: 

There were fourteen defendants in the suit, and they were all con- 
demned by the judgment, based on the verdict of the jury, to pay, in 
- solido, fifteen thousand dollars to the plaintiffs. The petition for a de- 
volutive appeal was made on behalf of eleven of them. 

If it be true, that Vaudry, Thorn, Buckley, and Manning have ac- 
quiesced in the judgment, it is no reason to dismiss the appeal as re- 
gards the others, who have not acquiesced, who cannot be divested of 
their right of appeal by any act of any of their co-defendants, and who 
continue to have a standing in this Court. When it will be made to ap- 
pear to this Court, at the proper time, and in the proper form, that such 
acquiescence has taken place, the Court will abstain from adjudicating 
as to those parties. If it be true that M. B. Miller be dead, the omis- 
sion, if any exist, to make his representatives parties, cannot prejudice 
the appellants, who have apparently done every thing that the law re- 
quired of them to put themselves in the attitude of appellants. There 
is no intimation as tothe time of his death in order to establish whether 
it occurred before or after the date of appeal; and there is nothing to 
show that when the petition was filed the appellants knew of his death. 
The irregularity, if any, in this particular, can still be urged. 

The judgment was signed on the 30th of June, 1879, and the delay 
for a devolutive appeal has not elapsed. Boutté vs. Boutté, 30 An. 181. 
The counsel for appellants, in his brief, informs us, however, that the 
heirs of Miller have no interest, as they have voluntarily acquiesced in 
and executed the judgment. 

The motion to dismiss is denied, with costs. 
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No. 7858. 


StTaTE oF Louisiana vs. Epwarp C. PALMER. 


. In all prosecutions for the violation of the laws of the State, the utmost certainty and dis- 
tinctness of pleading, the strict construction of the provisions of penal statutes, according 
to the usual and reasonable meaning of words and terms, and the admission or rejection of 
testimony according to the rules of pleading and law of evidence, are required. 

Charging the accused, in the first Count of the Indictment, with embezzling and converting to 
his own use money belonging to the Bank; and in the second Count, with embezzling and 
converting to his own use money deposited with the Bank, thus charging conjunctively 
both embezzlement and conversion, and the embezzlement and conversion of both money 
belonging to the Bank, and money deposited with it, does not render the Indictment ob- 
noxious to the objection of either duplicity or uncertainty, under the provisions of Sec. 
907 of the Revised Statutes. 

In prosecutions under that Section, it is not necessary that the Indictment should charge that 
the President or other officer of the Bank had the actual custody or possession of the 
money embezzled or converted. In that Section, which applies only to Bank officers, the 
ingredient of ‘‘ custody,” “‘ possession,” or “ being entrusted with,” is not mentioned as a 
requisite to constitute the offenses therein denounced, as it is in other statutes providing 
for the definition and punishment of embezzlement. 

The description of the money, as contained in the Indictment, bsing ‘a general allegation of 
the amount and the thing,” is sufficient in a proceeding under the same Sec. 907, as pro- 
vided in Seetion 906 of the Revised Statutes. 

But in this case, the Indictment should have been confined to the provisions of said Sec. 907, 
instead of which it has been extended to those of Section 905, which applies to other and 
distinct cases of embezzlement and breach of trust. Thus, in this Indictment, there are 
grouped in each Count the offenses described in these two different Sections, which define 
different and distinct classes of offenses. For that reason the Indictment in both its Counts 
is bad for duplicity, and defective for uncertainty. 

Several offenses, distinct in kind and degree, cannot be included in the same Count, unless 
they are cumulative offenses denounced in the same clause or section of a criminal 
statute. 

When the objections urged in the Motion in arrest of judgment are defects of substance, and 
not of form, they are not waived by pleading to the Indictment, nor cured by the verdict. 

Testimony which is wanting in direct connection with the offense charged, though offered to 
prove the intent of the accused, is irrelevant, and calculated to operate to his prejudice on 
the mind of the jury, and therefore inadmissible. 

PPEAL from the Superior Criminal Court, parish of Orleans. 
Whitaker, J. 


J. C. Egan, Attorney-General, for the State : 

The accused is indicted under Sec. 907 of the Rev. Stat. of 1870, which 
does not require that the bank officer charged with embezzlement 
should have been in possession of the money. 

A defendant may move an arrest of judgment for all defects which are 
not cured by verdict; but not for a mere formal defect. The 
reasons alleged in this Defendant’s Motion are all matters of form. 
1 Archbold, 671; 4 Burr, 2287; 1 Lord Roym, 231; 1 Salk. 77, 315; 
1 Sed. 65 ; 7 Black, p. 282; 8 Sm. and Marsh. 573; 2 Roll. Ab. 716; 3 

37 





SUPREME COURT OF LOUISIANA, 


State vs. Palmer. 








Black. Com. 394; Caruth. 389; Bishop, Crim. Proc. vol: 1, sec. 443. 

There is no duplicity or uncertainty in the Indictment ; the accused is 
charged with but one act, and that act is clearly defined under the 
statute. Bishop, Crim. Proc. vol. 1, sec. 436; 4 Allen, 305-6 ; 15 Pick. 
273; 15 An. 498; Rev. Stat. sec. 906. 

The law of the State makes the description of the money embezzled and 
converted sufficient. If it were not, it is a mere defect of form, 
which is cured by verdict. 30 An. 601; Rev. Stat. sec. 1064. 


Henry C. Miller, Branch K. Miller, and Singleton & Browne for de- 
fendant : 


An overdraft of its bank account by a partnership does .not constitute 
an embezzlement or conversion to his own use by a member of the 
partnership. 

The transfer of a credit by check, no money being paid on said check, is 
not an embezzlement or conversion to one’= own use. 

The drawing of the check did what the law would have effected proprio 
vigore. 

Civil Code, art. 2207 et seq.; 7 Robinson, 466; Case vs. Beauregard, 1 
Otto, 134. 

The voluntary liquidation of a corporation does exempt it from com- 

‘pensation. 

Civil Code, art. 2297 et seq.; 6 Rob. 387. 

Hennen’s Digest, p. 258, No. 1 et seq.; Louque’s Digest, 119, No. 1. 

On a trial for a specific offense evidence of other and distinct offenses 
is inadmissible. Such testimony, if admitted to show intent, must 
tend to prove intent with reference to the offense charged. 

To constitute embezzlement, the property charged to have been em- 
bezzled must have been entrusted to the accused by virtue of his 
office, duty, or employment. The president of a bank is not so en- 
trusted with its money or deposits. 

2 Archbold’s Crim. Law. p. 560. 

1 Wharton’s Precedents, pp. 467, 468, et seq. 

Roscoe’s Crim. Evidence, p. 438 et seq. 

2 Wharton’s Crim. Law, p. 1907-8 ; Edition 1868, note. 

The charges asked for were necessary to protect the defendant from an 
erroneous verdict ; they were so qualified by the court as necessarily 
to prejudice Defendant. 

The Indictment is bad for duplicity. 

Revised Statutes, SS. 905, 907. 

1st Archbold’s Crim. Law, p. 313. 

State vs. Fant, 2 A. 837. 

State vs. Adams, 31 A. 717. 
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‘The Indictment is bad for want of a proper description of the monéy. 


: Revised Statutes, S. 906. 
. 10 A. 229 ; 31 A. 442; 20 A. 48; 26 A. 337. 
; ‘The Indictment does not sufficiently describe any offense known to the ® 
£ law. 20 A. 147; 9 A. 210; 3 A. 326; Revised Statutes, S. 976. 
1 Defects of substance are not cured by verdict. Revised Statutes, 1063, 
1064; 11 A. 648; 14 A. 688; 5 A. 327; 10 A. 229; 20 A. 147; 20 
. A. 408. 
Henry C. Castellanos on same side : 

, ‘The Indictment is bad for duplicity. 

Revised Statutes, S. 907, Acts 1821. 
- Bishop Crim. Proc. §. 432 ; 31 Maine, 386. 
“ : 5 Howard, (Miss.) 250 ; 36 N. H. 539; 1 Parker, 481. 

2 Mass. 163 ; 2 A. 837; 4 A. 31; 14 A. 678; 15 A. 498 ; 31 A. 487, 717. 
s The Indictment is bad for uncertainty. The offense must be charged in 
? i apt and technical terms on the face of the record. 
0 , Starkie Crim. Pleading, pp. 73, 235, 242, 247; 29 A. 602; 20 A. 403, 164; 

3 5 A. 326; 9 A. 210; 10 A. 195; 10 A. 191 ; 29 A. 602 ; 8 Rob. 590. 

1 i The Indictment is bad for want of a proper description. 


3 Revised Statutes, SS. 1061, 906; 20 A. 49; 26 A. 377; 22 A. 425; 21 
i ; A. 442. 
‘These objections do not come too late. 
Archbold, 49, 78, 38 ; Revised Statutes, S. 1063 ; 22 A. 77; Archbold, 46 ; 
20 A. 49; 11 A. 648; 10 A. 265, 230; 28 A.5; 26A. 71; 14 A. 827; 14 
8 A. 785 ; 18 A. 720. 





The opinion of the Court was delivered by 
Levy, J. The defendant, Edward C. Palmer, was indicted, tried, 
convicted, and sentenced to three years imprisonment at hard labor, on 
the charge as set forth in the two counts of the indictment: Ist. That 
“being the President of a bank chartered by the State of Louisiana, to 
wit : the Louisiana Savings Bank and Safe Deposit Company, and acting z 
as such, feloniously, knowingly, and willfully, did wrongfully use, dispose — 
of, conceal, and otherwise embezzle and convert to his own use certain F 
money, to wit, the sum of forty-seven thousand four hundred and 
: thirty-seven dollars and thirty-four cents, belonging to the said Louisiana 
y ; Savings Bank and Safe Deposit Company.” 2d. That being President 
A of the said Bank, etc., and acting as such, he did feloniously, knowingly, 
F and willfully, wrongfully use, dispose of, conceal, and otherwise embezzle 
and convert to his own use” the aforesaid sum of money, “ deposited in 

the said Louisiana Savings Bank and Safe Deposit Company.” A motion 
for new trial having been denied, and motion in arrest of judgment 


in 


Mi 
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overruled, the accused was sentenced as above stated, and has appealed 
from the judgment and sentence of the Court. 

The defendant during, the progress of the trial filed five Bills of Ex- 
ceptions to various rulings of the Court, and made an assignment of 
errors, and additjonal and supplemental assignment. 

’ The first Bill of Exceptions is to the charge of the Court on the 
request of the defendant to instruct: “That if the Jury find from the 
evidence that the money from the Louisiana Savings Bank and Safe 
Deposit Company, whether belonging to the Bank or composed of its 
deposits, was under the mode of doing business observed in said Bank, 
entrusted to the cashier or teller, or some officer of said Bank, other 
than the President, and that in point of fact, the defendant never had 
the custody or possession of said money, he cannot be convicted of 
having embezzled or converted said money to his own use, it being essen- 
tial to constitute said embezzlement or conversion, that the money, the 
subject of the charge, was in his actual possession or custody, and en- 
trusted to him as President, and so being in his custody or possession as 
President, was embezzled or converted by him.” 

The Court refused so to charge, on the ground that in its opinion, 
“the actual personal custody of the’ funds was not essential as a basis 
for the crime charged.” On the request to instruct that: “The cashier 
of the bank is presumed to have the actual custody and possession of 
the money of the bank, whether the money belongs to the bank or 
represents its deposits, and the President is presumed not to have that 

possession and control, and the Jury must accept and act. on that pre- 
sumption, unless it is removed by proof,” the Court charged: “The 
question of actual custody does not seem to affect the issue. In the 
opinion of the court, it is immaterial whether the funds of the bank 
were in the possession of the President or the cashier.” The defendant 
requested the court to charge further in his behalf: ‘‘That if the Jury 
finds from the testimony adduced, that the money which the defendant 
is charged with having embezzled or converted to his own use, was ob- 
tained by overdrafts on his check, or the check of his firm, E. C. Palmer 
-& Co., then the jury are instructed to find that the obtaining of money 
by said overdrafts was neither an embezzlement by defendant, or a con- 
version to his own use of the money belonging to or composing the 
deposits of said bank.” 

The court refused to give such charge for the reason: “The 
question of fact before the jury is not merely whether the accused ob- 
tained any money by an overdraft. The question is, whether he em- 
bezzled or converted to his own use any money belonging to the bank, 
or deposited therein.” 

The Court instructed the jury “that if Mr. Palmer drew on his in- 
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dividual account, on the twenty-eighth of June, 1879, or any other day, 
having to that account a proper credit in his favor, and transferred the 
amount of his check to the credit of his firm, it was a legitimate trans- 
action, ‘ provided’ that the bank was then in regular course of business.” 

* The second Bill of Exceptions is directed to the ruling of the Court, 
refusing to instruct the jury that the actual custody or possession of the 
money in the President, and entrusted to him as President, was essential 
to constitute the embezzlement or conversion charged, and that the 
cashier is presumed to have the actual custody and possession, and the 
President is presumed not to have that possession and control, and this 
presumption must be removed by proof. 

The third Bill of Exceptions is to the ruling of the Court, on the re- 
quest to charge the Jury that “‘ the State having proved the charter of 
said Bank under the laws of this State; that on the 28th of June, 1879, 
and for years previous, the defendant, E. C. Palmer, has and had been 
President of said Bank; that on the 28th June, 1879, the deposit-account 
of defendant’s commercial firm of E. C. Palmer & Co. with said Bank 
was overdrawn in the sum of forty-seven thousand four hundred and 
thirty-seven 34-100 dollars, the amount charged to have been embezzled 
in the indictment, said overdraft on the checks of said firm having been 
made while defendant was President of said Bank ; and the defendant 
having proved that those overdrafts had run through a series of years, 
and that the money he is charged to have embezzled and converted to 
his own use was obtained by and through the checks of his said firm, 
and credited to his-said firm,in their said account, resulting in said 
overdraft, as appears by said account, and that interest was charged by 
said Bank in said account of E. C. Palmer & Co., “ and, that if the jury 
finds from the testimony adduced tbat the money which the defendant 
is charged with having embezzled or converted to his own use was ob- 
tained by overdrafts on his check or the checks of his firm, the obtain- 
ing of money by said overdrafts was neither an embezzlement by defend- 
ant, or a conversion to his own use of the money belonging to or 
composing the deposits of said Bank.” 

The fourth Bill of exceptions was taken to the ruling of the Court, 
permitting the testimony of J. S. Walton, the cashier of the bank, to be 
given, as to his (witness) having, under the direction of the defendant, 
made certain entries to profit and loss account on the books of the 
bank of the following items: W. ‘A. Van Norden’s accommodation note 
of E. C. Palmer & Co., $20,000; W. A. Weed, $1036 52; W. A. Van 
Norden’s accommodation note of $7528 50; and that said entries were 
false and improperly made, and that said E. C. Palmer & Co. got the 
benefit of said obligations, and that witness, when asked to make said 
entries, stated to Palmer they would not look well, but that Palmer in- 
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sisted upon their being made, and they were made on the 30th June, 
1879, but credited as of the 28th June, 1879, and that said bank was. 
then in the hands of liquidators. Defendant objected to the reception 
of this testimony, on the ground that the alleged false entries had no- 
connection. with or relation to the offense charged ; but this objection 
_ Was overruled by the Court, and the testimony admitted to show the 

intent of the accused with reference to the offense of embezzlement 
charged ; and the State proving afterward that the account of E. C.. 
Palmer & Co. with the Bank was overdrawn on the 28th June, 1879, and 
that on June 30th, or July 1st, 1879, he drew his check for the amount 
of $52,938 13, an amount greater than said overdraft, said check being 
drawn upon and debited to account of E.C. Palmer individually, on 
which he had a credit of $55,000, the amount of said overdraft being 
admitted, and the testimony tending to show intent. 

The fifth Bill of Exceptions was to the ruling of the Court, admitting: 
the testimony of J. C. Egan, by whom the State offered to prove that 
the accused, E. C. Palmer, the President of the bank, had stated to wit- 
ness that the Louisiana Savings Bank and Safe Deposit Company was. 
good and solvent; that there was no possibility of its failure ; that if 
the witness, as Attorney-General, would give time, a judgment of the 
State for taxes against the bank would be paid ; that these statements. 
were made to procure time for the bank, and that a short time after, the 
bank failed ; this testimony being offered to show concealment and in- 
tent, and for no other purpose. The defendant objected to said testi-. 
mony, on the ground that the testimony was wholly irrelevant to the 
charge on which the prisoner was on trial ; was calculated to excite the 
prejudice of the jury against him, and to mislead and divert their atten- 
tion from the issue made by the indictment. 

The defendant after conviction and before sentence filed a motion 
in arrest of judgment, on the grounds: That the indictment is bad for 
duplicity, insisting that the theory maintained in the charge of the Court 
is, that the section of the Revised Statutes (sec. 907), under which the 
defendant is indicted creates two distinct offenses, embezzlement and 
conversion, the court maintaining in its charge that because of this dis- 
tinctness of the offenses it was not necessary, in order to convict, that 
the jury should find the prisoner was entrusted with the funds he is 
charged to have embezzled ; and that if this theory announced by the 
Court be correct, and was adopted by the jury, though controverted by 
the defense, the indictment is bad for duplicity, and two distinct offenses. 
are joined in each count; that on this theory maintained by the Court, 
the indictment is bad for duplicity, as it joins and combines the offenses 
“did wrongfully use, dispose of, conceal, and otherwise embezzle and 
convert to his own use certain money ;” and he contends that the offenses. 
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of wrongfully using, disposing of, and concealing being each distinct 
and different, as well as distinct and cifferent frm the embezzlement 
and conversion charged, and that this distinction is recognized in 
Sections 905 and 907 of the Revised Statutes ; that the indictment con- 
tains no sufficient description of the money which the defendant is 
charged to have embezzled, converted, used, disposed of, and concealed, 
which the law requires to identify the offense, to protect defendant from 
a second prosecution, and to make the charge certain ; that these defects 
and insufficiencies are material and substantial, and not cured by plea, 
trial, or verdict. In his supplemental motion in arrest of judgment, 
the defendant urges: That if on the other hand the indictment con- 
tains but one offense, then the same is fatally defective, because no 
offense known to the law is therein described. The motions in arrest of 
judgment were overruled by the Court, on the ground as to the point 
raised, that two distinct and different offenses, embezzlement and wrong- 
ful conversion, are joined in each count of the indictment, it was “too 
late to raise the question, and it does not affect the worth of the verdict.” 
As to the point that there was no sufficient description of the money, 
the Court held it to be sufficient, and also held as to the point raised in 
the supplemental motion in arrest, that the offense is clearly defined 
under the law. 


The defendant assigns as error the charges given by the lower 
Court, the refusals to instruct the Jury as requested by the defendant, 
the admission of the testimony of J. 8. Walton, and of J. C. Egan, and. 
the rulings which were excepted to, and to which Bills of Exceptions 
were filed by defendant. 


This Court is not called upon, nor is it within its provinee, to decide 
upon the guilt or innocence of the accused. It can deal only with the 
application or operation of the law toa given state of facts embodied and 
admitted in the bills of Exceptions certified by the lower court. In all 
prosecutions for the violation of the laws of the State, the utmost cer- 
tainty and distinctness of pleading, the strict construction of the pro- 
visions of penal statutes, according to the usual and reasonable meaning 
of words and terms, and the admission or rejection of testimony accord- 
ing to the rules of pleading and law of evidence are required. 


In his charge to the Jury, the Judge of the Court a qua declared that 
“the indictment is framed under Section 907 of the Revised Statutes of 
the State, which provides that any President, cashier, teller, or other officer 
or person employed in the service of any bank chartered by this State,” 
* id ° “who shall knowingly and willfully embezzle and convert 
to his own use, or shall knowingly aid and abet any person in embezzling 
or converting to his own use any money belonging to such bank or de- 
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posited therein, shall, on conviction, be imprisoned at hard labor not 
more than seven, nor less than one year.” 

It is true, that in both counts of the indictment, the defendant is 
charged with “embezzling and converting to his own use;” in the first 
count, these charges are as to money belonging to the bank, and in the 
second count, as to money “deposited” therein. Sec. 907, Rev. Stat., de- 
nounces the offenses of embezzling or converting to his own use, by certain 
bank officers and employees, money either belonging to or deposited in 
the bank. We think that under this section embracing only the bank 
officers and employees designated therein the allegations of embezzling 
money belonging to the bank or deposited in it, would embrace, as an 
ingredient essential to constitute the offenses, the conversion of such 
‘money ; that while embezzlement in its very essence includes conversion, 
without which conversion embezzlement has no existence, conversion 
does not include embezzlement. Under this Section, any of the officers 
named might be prosecuted for knowingly and willfully converting to 
his own use, as an offense distinct from embezzlement, and while, as we 
have stated, conversion is necessary to embezzlement, and is an ingre- 
dient of the offense, charging both embezzlement and conversion con- 
junctively does not render the indictment obnoxious to the objection of 
either duplicity or uncertainty. 1 Bishop on Crim. Proced. Sec. 436; 4 
Allen, 305 ; 15 Pickering, 273. 

Weare of the opinion that in prosecutions under Sec. 907, Rev. Stat., 
it is not necessary that the indictment should charge that the President 
or other officer is being in the actual custody or possession of the 
money charged to have been embezzled or converted. In that section 
which applies only to Bank officers, the ingredient of “custody,” “ pos- 
session,” or “‘ being entrusted with,” is not mentioned as a requisite to 
constitute the offenses therein denounced ; while in other Statutes in 
which embezzlement by persons or officers other than those specially 
designated in Section 907, these conditions are expressly made elements 
of the offense. We are also of opinion that the description of the money 
as contained in the indictment, being a “general allegation of the 
amount and the thing,” is sufficient ina proceeding under sec. 907, as 
provided in Section 906, Rev. Stat. 

The indictment in this case, however, does not confine itself to Sec. 
907, Rev. Stat., and it is difficult to perceive how and wherein it is framed 
under that Section. That denounces the embezzlement or conversion of 
money belonging to or deposited in a Bank, by certain officers of such 
Bank ; it is limited to those two offenses. We think it may be safely 
assumed that in contemplation of that Statute, each of the several 
officers designated therein was entrusted with the custody, keeping, 
care, or possession of the funds of the bank, and under that section 
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could only be prosecuted criminally for the commission of the offenses 
of embezzlement or conversion to his own use, 

Section 905, Rev. Stat. 1870, under title “Crimes and offenses,” 
heading “ Embezzlement or breach of trust,” creates other and distinct 
offenses than those contained in Sec. 907; it reads as follows: “ Any 
servant, clerk, broker, agent, consignee, trustee, attorney, mandatary, 
depositary, common carrier, bailee, curator, testamentary executor, ad- 
ministrator, tutor, or any person holding any office or trust under the 
executive or judicial authority of this State, or in the service of any 
public or private corporation or company, who shall ‘ wrongfully use, 
dispose of, conceal, or otherwise embezzle any money, bill, note, check, 
order, draft, bond, receipt, bill of lading, or any other property which 
he shall have received for another, or for his employer, principal. or 
bailor, or by virtue of his office, trust, or employment, or which shall have 
been entrusted to his care, keeping, or possession by another, or by his 
employer, principal or bailor, or by any court, corporation, or company, 
upon conviction thereof * ° * shall suffer imprison- 
ment at hard labor, not exceeding seven nor less than one year.” Thus 
it will be seen that in this indictment there are grouped in each count 
the offenses described in these two different sections, which define 
different and distinct classes of offenses. While embezzlement neces- 
sarily includes conversion to his own use, neither embezzlement nor con- 
version to his own use necessarily includes every species of wrongfully 
using, disposing of, or concealing. Sec. 907 denounces the offenses of 
“knowingly and willfully” embezzling or converting to his own use 
money belonging to or deposited in a Bank. Sec. 905, the offenses of 
wrongfully using, disposing of, concealing, or otherwise embezzling any 
money, etc., which he may have received for another, or by virtue of his 
office, trust, or employment, or which shall have been entrusted to his 
care, keeping, or possession by another, or by his employer, principal or 
bailor, or by any Court, corporation, or company. Bishop on Crim. 
Procedure, Sec. 323 et seqg.; State vs. Adam et al. 31 An. 717, the Court 
held: “Several offenses, distinct in kind and degree, cannot be included 
in jthe same count; but this rule does not apply to cumulative offenses 
denounced in the same clause or section of a criminal statute. Such 
clause or section may, and often does, enumerate several offenses linked 
to the same acts, or enumerate disjunctively the intent necessary to 
constitute each of the offenses, and in such cases they may be charged 
cumulatively in one count.” State vs. Markham, 15 An. 498; 40 Maine, 
592 ; 36 N. H. 359. . 

We think the indictment, in both its counts, is bad for duplicity, an 
defective for uncertainty. 

As to the objections above discussed, urged in the motion in arrest 























574 ’ SUPREME COURT OF LOUISIANA, 


State vs. Palmer. 








of judgments, it is held by the Judge a quo that they come too late, and 
are cured by verdicts. This point is determined by the character of the 
defects which are alleged to exist, i.e. whether they are formal or of 
substance. Weare of opinion that they are defects of substance, and 
not of that class and description, covered by sec. 1063, Rev. Stat., and by 
sec. 1064, Rev. Stat., objections to which should be taken by demurrer or 
motion to quash before the Jury is sworn. 

In State vs. Deleono, 11 An. 648, the Court held that where the indict- 
ment is- “ for selling liquor to a slave without the consent in writing of 
his master,” when the Statute denounces the offense of “selling without 
the consent in writing of the owner, overseer, or employer,” this defect 
was one of substance, and not of form, and was not waived by pleading 
to the indictment nor aided by verdict ; and not regarding it as a formal 
defect, considered that the motion in arrest of judgment on that ground 
should have prevailed. The decisions in 5 An. 327,10 An. 229, 20 An. 
147, 408, sustain this view. 

The defendant filed Exceptions as to the admissibility of the testi- 
mony of Walton, he being cashier of the Bank, admitted to prove that 
he made certain entries to profit and loss account on the books of the 
bank ; that said entries were made under the direction of the defendant, 
and that they were false and improperly made; and that E. C. Palmer 
& Co. got the benefit of said obligations, they having been discounted 
for said firm, and the proceeds passed to their credit in the year 1874, the 
dates of these obligations, and that witness stated to defendant when 
asked to make these entries they would not look well, but defendant 
insisted they should be made, and they were made on the 30th June, 
1879, but credited as of the 28th June, 1879, and the bank was then in 
hands of liquidators. Defendant objected to the admission of this testi- 
mony on the ground that the alleged false entries had no connection with, 
or relation to, the offense charged, but the Court overruled the objection 
and permitted the testimony to be given, to show the intent of the ac- 
cused with reference to the offense of embezzlement charged in the 
indictment under which he was being tried. Of the like nature is the 
objection as recited in the Bill of Exceptions to the adoption by the 
Court of the testimony of J. C. Egan, Esq., who was offered by the 
prosecution to prove that the accused had stated to the witness that. 
’ the bank of which he was President was good and solvent; that there 
was no possibility of the failure of said bank; that if the witness, an 
Attorney-General, would give time, a judgment of the State for taxes 
against the bank would be paid; that these statements were made to 
procure time for the bank, and that a short time thereafter the bank 
failed : this testimony being offered to show concealment and intent, 
‘and for no other purpose. The defendant objected on the ground that 
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the testimony was wholly irrelevant to the charge on which the prisoner’ 
was on trial, was calculated to excite the prejudice of the jury against. 
him, and to mislead and direct their attention from the issue made by 
the indictment ; the Court overruled the objection and allowed the testi- 
- mony to go to the Jury. We think the objections of the defendant to 
this testimony of both witnesses, Walton and Egan, were well taken and 
should have been sustained. The facts offered to be proved by them,,. 
respectively, as to the alleged false entries by Walton, and the declara- 
tions of the accused to Egan as to the solvency of the bank, at the time 
the conversation between them took place, have no such direct rela- 
tion to the offense charged as to connect them therewith, and are not. 
such part of the res gestw as render them admissible to prove the in- 
tent of the accused, existing at the time the offense is laid in the indict- 
ment. Being, then, irrelevant and wanting in such direct connection, 
they were calculated to operate to the prejudice of the accused in the 
minds of the Jury, and affect its members injuriously toward him by 
this interpretation in the issue which they were to decide. 

The other objections are to the refusal of the Court a qua to charge 
as requested by the defendant, and to the charge as given in regard to 
the law as applicable to tite proof made by the State and the defendant 
in relation to the existence of an overdraft by the firm of E. C. Palmer 
& Co., of which firm the defendant was a member, of the sum of 
$47,437 34 appearing on the books of the Bank to the debit of the ac- 
count of said firm, and the drawing by the defendant of his check on 
his individual account in said bank for $52,938 13, defendant directing said 
check to be credited to said firm’s account, which was done, thereby 
balancing said firm’s account, and that when said check was drawn by 
defendant and credited to said firm’s account, said bank had resolved 
on liquidation and elected liquidators, the bank having ceased to receive 
deposits on the 28th of June, 1879, up to which time it did business, and 
said check was dated on the 28th of June, 1879, though drawn on the 30th 
June, 1879 ; that at the time said overdraft existed, and when the money 
was obtained on the overdraft defendant had a credit on his individual 
deposit-account with the bank of $55,299 26, on which individual credit 
said check was drawn, and that it was debited to his said individual 
account; that it had been agreed upon by the Bank that it should allow 
interest on the said credit at eight per cent from July 1st, 1874, and that 
like interest had been charged on the overdrawn account of the firm ; 
that the money charged in the indictment to have been embezzled had 
been obtained by and through said overdrafts in said depesit-account of 
said firm; that they had run through a series of years; that no money 
was paid to or obtained by defendant on his said check, but defendant. 
directed it to be credited to the firm’s account to balance the said over- 
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drafts, as stated in the bill of Exceptions and set forth in a preceding 
portion of this opinion. The Judge a quo in his charge ruled that “if 
Palmer and Palmer & Co. had separate accounts with the bank, and it 
was understood with the bank that as to drafts by Palmer or by Palmer 
& Co. said accounts should be treated as essentially one account, there 
can be no doubt that an overdraft on one account might be offset by the 
other. If Palmer’s individual account was really in his favor, he had a 
right to draw to the credit of the firm.” Also, that “if a check was 
drawn by the accused upon an account lawfully to his credit and was 
fairly placed to the credit of any other account at his discretion, there 
can be no doubt that there could be no embezzlement in such checking 
and crediting. The position of the account and checks are matters of 
fact before the Jury, and they will consider the circumstances as disclosed 
by the testimony in coming to a conclusion as to their verdict.” The 
Court further instructed that if defendant “drew on his individual ac- 
count on the 28th of June, 1879, or any other day, having to that ac- 
count a proper credit in his favor, and transferred the amount of his 
check to the credit of his firm, it was a legitimate transaction, provided 
that the bank was then in the regular course of business, and unless there 
‘were some interposing contract with the bank, or regulation of the bank 
equivalent to a contract compensation, a set-off would be legal under 
such circumstances.” The defendant excepted specially to that portion 
of the charge which contains the proviso, or qualification in italics. 

We are of the opinion that the Court erred in making this proviso 
a qualification ; that’ if this right of compensation or set-off existed, 
based upon the proof as recited in the bill, it was not affected by the 
proviso or qualification announced in the charge, and if not thus affected, 
the charge as given was calculated to prejudice the defendant with the 

* Jury and affect his case to his injury. The qualification or proviso is in- 
consistent with the enunciation of the law as made by the Judge a quo 
in previous portions of his charge, and was, in our opinion, in itself im- 
proper, and, therefore, prejudicial to the defendant. 

We think it proper to model our decree herein according to that 
rendered by our predecessors in the case of State vs. Curtis, 30 An. 814; 
also, State vs. Morrison, 30 An. 817 ; State vs. Williams, 30 An. 1028. 

It is therefore ordered, adjudged, and decreed that the verdict and 
sentence appealed from be set aside, and the indictment quashed as not 
good in law, and that the defendant remain in custody, subject to the 
orders of the Superior Criminal Court for the parish of Orleans, for fur- 
ther prosecution according to law. 

Rehearing refused. 
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The City of New Orleans cannot be held responsible, under Section 2453 of the Revised ; 
Statutes of 1870, for damage done to private property on the 14th of September, 1874, — 1 
because the body of men, who took possession of the State Government on that memo- ; 
rable day, were not, in the sense of the Statute, a mob or riotous assemblage. 

Furthermore, the police force of New Orleans, which, by the then existing laws, was not 
under the control of the City Authorities, but under the orders of the Governor of the 
State, had been removed from its post of legitimate duty and made to leave private prop- 
erty unprotected. This fact, of itself, should release the City from the responsibility. 
sought to be placed upon her. 


| oe from the Superior District Court, parish of Orleans. Lynch, 
J. : 





R. King Cutler and Alfred Shaw for Plaintiffs and Appellants : 

Plaintiffs’ property was destroyed by a mob, which held possession of 
the City on the 14th of September, 1874, and on the following days 
in defiance of its police or militia. . Under section 2453 of Rev. Stats. 
of 1870 the City is responsible. 28 An. 936. 


E. Howard McCaleb, City Attorney, for Defendant and Appellee : 
The judgment appealed from is correct, and should be affirmed, be- 
g cause : 

: First—The troops engaged in the memorable struggle of the 14th of 
September, 1874, were neither a mob nor a riotous assemblage, and 
hence the City is not liable. Rev. Stats. of 1870, sec. 2453 ; Dillon 
on Municipal Corporations, 2 760. 

Second—The City had been deprived of all power to preserve the peace 
by the enactment of the Metropolitan Police Law. 





The opinion of the Court was delivered by 
Pocuf, J. Henry Street and nine other plaintiffs, joining together, 
sue the city of New Orleans for damages alleged to have been done to 
their property in this city, on the 14th, 15th, 16th, and 17th days of 
September, 1874, by a body of rioters, who took violent possession of 
the State House and other public buildings in the city, and used, car- 
’ ried away, destroyed or otherwise illegally disposed of, plaintiffs’ prop- 
: erty, which is fully described in several statements- annexed to their e 
petition. 

The city filed a general denial, and urged as special defenses that ; 
on the 14th of September the city government was suspended in its. | 
functions ; that the then existing State Government which had under a 
the law the exclusive control of the police, had been subverted, or had 
ceased to exercise its authority, and that both State and city Govern- 
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ments were, during the days mentioned by Plaintiffs, under the control 
of a “de facto” Government which had supplanted the previous State 
Government, thus rendering the city powerless to hinder or prevent the 
acts complained of. 

The case was tried by a Jury, who returned a verdict in favor of 
‘the city, upon which judgment was entered accordingly, and two of the 
- Plaintiffs, Henry Street and Otto Burauld, have appealed. 

The evidence shows that considerable property of Plaintiffs was 
destroyed or lost to them on the occasion referred to, and they claim 
damages therefor under the provisions of article 2453 of the Revised 

’ Statutes of 1870, under which all municipal corporations in this State 
‘are made liable for damages done to property by mobs or riotous as- 
-semblages in their respective limits. In order to recover in this suit, 
Plaintiffs must bring their case within the strict provisions of this 

“statute, and they must therefore prove, beyond doubt, that the body of 
men who took possession of the State House, and in fact of the State 
Government, on the fourteenth of September, 1874, and held and con- 
‘trolled the same during the three succeeding days, was a mob or a 
riotous assemblage within the meaning of the Statute, and in default of 
such proof they must fail. The record is very voluminous, and the 
evidence decidedly conflicting, but after a careful perusal of the testi- 
mony, we are clear that the body of men, who co-operated in that move- 
ment, and on that memorable occasion, was not a mob or a riotous as- 
semblage, nor unruly and wanton destroyers of property. 

We are satisfied, on the contrary, that it was a well-organized body 
of citizens and patriots, acting under the orders of, and in obedience to, 
a State Government ordained by the pedple, and wielding legitimate 
power, and that those citizens were exercising the sacred rights of re- 
‘sistance to oppression and usurpation, under which their dearest rights 
“~were being destroyed. 

And, therefore, the property which was destroyed, and the victims 
-who fell, during the conflict were the inevitable results of a collision of 
arms between organized and contending forces, and under such a state 
of facts no municipal corporation can legally be held liable in damages 
for property destroyed. 

The occurrences of the 14th of September, 1874, although they 
failed to bear the fruits which immediately resulted from the events of 
the 9th of January, 1877, from which the true Government of the State 
sprang into life, were not more than the latter, the deeds of a mob or of 
a riotous assemblage. : 

Both are marked epochs in the history of Louisiana, of which we 
take judicial cognizance ; both contributed to the re-establishment of 
justice and order in the State ; and neither could entail any liability for 
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damages on the city of New Orleans, because, by accident, she happened 
to be the scene of the two movements. 

And, besides, at that time, the city authorities had no control over 
the police force, which under the laws, was part of the existing State 
Government. The evidence in this case also shows that, on the 14th of 
September the police force of New Orleans had been removed by the 
State authorities from its post of legitimate duty, that it was converted 
into a Militia Brigade, and that, armed and equipped and officered as 
for war, that same police was marched out to disperse the citizens who 
had assembled to petition and remonstrate against the abuses and out- 
rages perpetrated by the usurping State Government. This fact of 
itself should release the city from all liability in the premises, 

Plaintiffs having utterly failed to make out their case, the verdict of 
the Jury, and the judgment of the lower Court, are therefore correct and 
are affirmed with costs. 


No. 7845. 
SraTe Ex REL. A. Barsrn vs. SECRETARY OF STATE, 


Under the laws now in force in the State, prescribing the manner in which election returns 
and tally-lists shall be forwarded by the returning officers to the Secretary of State, and 
the compilation and promulgation of said returns shall be made by the latter officer, his 
duties are purely ministerial, without any discretion whatever on his part. 

If he has made the compilation and promulgation upon other returns than those prescribed 
by the law, he must make them ‘over again, in a way to conform strictly to the Statute. 

“The writ of Mandamus lies to compel him so to do. 

But the Decree of the Court, issuing the Writ, does not decide the question of title to the 
office to which thé Relator claims to have been elected ; it only gives him a prima facie 
title to the office in controversy. 


| es from the Fifth District Court, parish of Orleans. Rogers, 
J. 





A. & W. Voorhies and F. C. Zacharie for the Relator and Appellant: 
‘The Statutes of 1877 and 1878 provide exactly for the manner in which 
election returns shall be forwarded to the Secretary of State and by 
him tabulated and promulgated. The very object of those laws is to 
take away from him all discretionary power in that respect. In the 
case at bar, that officer has, under compulsory process of Court, 
tabulated the official returns of election with spurious returns. He 
must be compelled by Mandamus to correct his mistake. His reason, 
that he has exhausted his power and cannot legally make another 
compilation and promulgation, is untenable. 7 Bush (Ky.) 527 ; 29 
Til. 414; 4 W. Va. 371; McCreary’s Am. Law of Elections, 3 321, 
322; 2 Gray, 370. ' 
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Our Courts, under our Code of Practice, have even more extensive 
powers to issue the writ of Mandamus than those of the common 
law. 1 Rob. 470. 


J. C. Egan, Attorney-General, for Defendant and Appellee : 

The mandamus should be refused— 

First—Because it does not appear from the record that the relator has 
been elected Judge, and he cannot therefore be so declared. 

Second—That this disputed question of fact cannot be litigated in a 
proceeding by mandamus. 

Third—lIt is only pre-ascertained rights that can be enforced by law. 

Fourth—The relator has adequate relief at law by direct suit against 
Blackman to obtain any rights he may have. 

Fifth—The Secretary of State had discretion as to whether he would 
count the vote from the disputed ‘poll, and this discretion could not 
be controlled either to make him count it or to prevent him from 
counting it. 

Sixth—The law does not require the Secretary of State to make but 
one Official promulgation of the result of a general election. 

Seventh—This is evidently an effort to try the question of title to office. 
Sec. 77, High on Extraordinary Legal Remedies. 


James Lingan on the same side: 

Authorities cited: Moses on Mandamus, pp. 17, 18; 3 Stephens’ Nisi 
Prius, 2291 ; 1 Swift Dig. 564; 4 Hill, 581; McCreary on Elections, 
sec. 98; 29 An. 610; 15 An. 464; 47 Pa. 292; 45 Mo. 350; 33 N. Y. 
603 ; 27 An. 514; 9 An. 577; 1 Kansas, 270; 7 Bush, (Ky.) 527; 29 
Til. 414 ; 2 Gray, 370. 


The opinion of the Court was delivered by 

Topp, J. The Relator, Aristide Barbin, alleges, in substance, that 
at the general election held on the 2nd December, 1879, he was elected 
Judge of the Twelfth Judicial District Court ; that the official returns 
of said election, forwarded to the office of the Secretary of State and 
filed therein, as shown by the annexed certificate of said officer, were as 
follows : 





A. Barbin. |W. F. Blackman.) H. L. Daigre. 
42 356 51 
2550 318 114 
352 2230 201 


2944 2904 366 

















Plurality for A. Barbin 40 votes, 
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That in conformity with said official returns, it was the ministerial 
duty of the Secretary of State to tabulate and promulgate the said result; 
that he was prevented from doing this by the judgment of the Court (of the 
Fifth District Court), rendered in the matter of the State ex rel. W. F. 
Blackman vs. Secretary of State, which commanded the said officer to 
count certain alleged votes which had been returned by an order of the 
Parish judge of Grant, sitting as District Judge in chambers, the District 
Judge, W. F. Blackman, being recused by reason of being party to the 
proceeding ; that in obedience to this judgment, the Secretary of State 
had included these additional votes in his official count, which changed 
‘the result of said election, shown by the returns first forwarded to the 
Secretary of State, and showed a plurality of twenty three votes for 
Blackman; that relator had appealed from this judgment, to the Supreme 
Court of the State, and that this court reversed the judgment of the 
District Court, and ordered the Secretary of State to tabulate and pro- 
mulgate the official returns of the election in accordance with the re- 
turns first received at his office; that the relator had submitted this 
decree of the Supreme Court to the Secretary of State, and requested 
him to comply with the same, and to rectify the error he had committed 
in counting and tabulating the additional votes returned under the 
judgment rendered by the Parish Judge of Grant, but that the said 
officer had declined to comply with this decree and make the tabulation 
and promulgation demanded by the relator. He prayed for a writ of 
Mandamus to compel him to do so. 

The answer of the Secretary of State to the petition was as follows : 

“ Will. A. Strong, Secretary of State, defendant herein, for answer 
to relator’s application for Mandamus, denies all and singular the alle- 
gations in his petition contained. 

* Respondent further avers that he has already, in pursuance of law, 
made a promulgation of the result of the last general election held in 
this State, and that he has exhausted the power to make promulgation 
of the result of the said election. 

“ Respondent avers that the law does not authorize or direct him to 
make any amendment of his said promulgation, and that the court has 
no power to compel him to correct or amend the same.” 

The Mandamus was refused by the Judge a quo, and the relator has 
appealed. 

We learn from these pleadings and the evidence in the record, that 
the relator and W. F. Blackman were both candidates for District Judge 
of the Twelfth Judicial District, composed of the Parishes of Rapides, 
Avoyelles, and Grant. That according to the election returns first for- 
warded by the returning officers to the office of the Secretary of State, 
it appeared that the relator received a majority of forty votes. Before 

38 
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such a result, however, could be promulgated, Blackman instituted pro- 
ceedings against the commissioners of an election precinct in Grant 
Parish for the purpose of having returned the votes from the precinct, 
which were alleged to have been destroyed or taken from the possession 
of the returning officers. This proceeding was instituted in the District 
Court of Grant Parish, and Blackman being Judge of that Court, recused 
himself, and the Parish Judge officiated and rendered an order in 
chambers, under which these additional returns were forwarded to the 
office of Secretary of State. Thereupon proceedings were instituted on 
the relation of Judge Blackman in the Fifth District Court, Parish of 
Orleans, against the Secretary of State, to compel him, by mandamus, 
to count and tabulate these additional returns from the parish of Grant. 
The Secretary of State, in answer to that application, alleged in sub- 
stance that he had received no election returns from ward No. 2, of 
Grant Parish, but that he had received returns made under protest of 
two of the three Commissioners of that ward under order of the Parish 
Court ; that he declined the responsibility of counting said returns, and 
that his duties relating to the counting of the votes and tabulating the 
returns, were purely ministerial. 

The mandamus was made peremptory. An appeal was applied for 
by the Secretary of State, but subsequently abandoned by him; and 
one was taken by A. Barbin, the relator in this case, from such judg- 
ment. 

On the trial of the case in the Supreme Court, the judgment of the 
lower court was reversed, and as the opinion of our predecessors, ren- 
dered in that proceeding, bears materially upon the issues presented in 
the case before this court, we give it in exrtenso: 

“On the merits, we are clear that the Court below erred. The duty 
of the Secretary of State to compile the returns under the provisions of 
Act No. 58 of 1877, and Act No. —, of 1878, is manifestly ministerial to 
the extent that he acts within the purview of the law. But his duty, if 
any there was, with reference to the return in question, was clearly not 
ministerial, as it invoived the decision by him under the responsibility 
of his oath of office, whether or not the judicial Count and return was a 
valid return. The duty not being ministerial, could not be enforced by 
mandamus. ‘ 

“ But were it conceded that the function to be exercised by the Secre- 
tary of State, in passing on the return in question, was ministerial, we 
are clear that he properly declined to canvass it: because it was not the 
return of the returning officer of the Parish of Grant, or the commis- 
sioners of the election of the poll of Ward Two in that Parish ; nor of the 
returning officer, because it did not purport so to be; nor of the com- 
missioners, because two out of the three, who signed it, protested that. 
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they signed under compulsory order of the Parish Court, and that the 
ballot-box, as counted under the order of the Court, had been tampered 
with, and that the result did not correspond with the count at the pre- 
cinct. In fact, the return was in reality the return of the Parish Judge, 
who was without authority to that end.” 

In the meantime, however, before this decree of the Supreme Court 
had been rendered, the Secretary of State had complied with the order 
of the Judge of the district Court, and tabulated the contested returns 
from Grant Parish, thereby changing the result shown by the original 
returns, and declaring Blackman elected over Barbin by twenty-three 
majority. 

After the decree of the Supreme Court referred to was rendered 
and submitted to the Secretary of State, having already tabulated and 
promulgated the returns of election, he declined to amend or alter the 
same, when this proceeding was instituted by Barbin, the relator, to 
compel him to do so, 

It is resisted by the Secretary of State upon the ground shown in 
his answer, which is, substantially, that having once tabulated and pro- 
mulgated the returns of the election, that his power over the matter 
was exhausted, and he could not legally change, correct, or amend the 
same ; and it is the issue thus presented that is before us for adjudica- 
tion. 

Section 2, of Act No. 99, of 1878, amendatory of section 38 of Act 
No. 58, of 1877, provides: 

“That it shall be the duty of the returning officer of each parish to 
make out duplicate returns, to be certified by the clerks of court, in 
whose office the ballot-boxes are deposited, to be correct. He shall for- 
ward one of the returns, and the tally-lists from which it is made, im- 
mediately by mail to the Secretary of State; he shall deliver the other 
two to the clerk of the court, who shall immediately forward one of 
them to the Secretary of State, and shall file and preserve the other one 
in his office.” 

Section 39, of Act No. 58, of 1877, provides : 

“That it shall be the duty of the Secretary of State, or in his default, 
the State Auditor, not less than ten, nor more than twenty, days after 
the holding of an election, to begin the compilation of the returns, and 
shall publish in the official journal the names of all the candidates voted 
for, the office for which each was voted for, and the number of votes 
actually cast for each, as shown by the returns, and shall declare that 
the person receiving the greatest number of votes cast for the office for 
which such person was a candidate has been duly elected.” 

And section 45 of same act declares: “ That the clerks of the sev- 
eral courts, with whom election returns are filed, shall preserve such 
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returns until the time of the succeeding general election, and the returns 
so filed with the Secretary of State and clerks of courts shall be prima 
facie evidence of the result of the election in the Parish for which the 
returns were made.” 

These Statutory provisions point out with clearness and precision 
the duties of the Secretary of State with reference to the counting, com- 
pilation, and promulgation of election returns. The very terms of Sec- 
tion 39, of Act 58, above quoted, expressly exclude the idea that this 
officer can count, compile, and promulgate any other returns of election 
than those forwarded to him by the returning officers of the several 
parishes, made out and certified in the manner prescribed by law. There 
is not a single provision of these statutes that by the most liberal con- 
struction would authorize him to count or compile returns forwarded by 
any other person or authority than these returning officers, or that 
could give him any color of right to consider or weigh any evidence of 
the votes of any parish or ward alleged to be lost or destroyed, or ab- 
stracted, or, in short, accept or count any return not certified and for- 
warded in strict conformity to the Statute. In other words, his duties 
are purely ministerial. This is the construction of the law made by this 
officer himself, as disclosed by his answer in the case of the State ex 
rel, W. F. Blackman vs. Will. A. Strong, Secretary of State, above re- 
ferred to, and such we construe to be the fair intent and meaning of the 
decision of our predecessors in the same case above quoted. Did the 
language of the statute leave any room for doubt on this subject, that 
doubt would be renounced when we consider the time of the legislation 
and the evils intended to be corrected, growing out of the enormous 
powers usurped by returning boards in the recent history of our State 
under the specious pretext of exercising discretionary powers. These 
statutes were intended to strip, and did strip, the Secretary of State, 
who was constituted the final canvasser of the election returns, of all 
discretionary powers, and made his duties strictly and exclusively minis- 
terial. Any irregularities in elections resulting from fraud, violence, or 
other cause, are tv be corrected, not by the Secretary of State, but by 
the proper proceedings before the courts. 

If this view of tlte subject be correct, and the Secretary of State 
only authorized to compile and promulgate the result of election returns 
in strict accordance with the triplicate returns required by the statute, 
then it would follow as a legal corollary, that whenever this officer, in 
the djscharge of this duty, in any instance, goes beyond the limits and 
restrictions prescribed by law for the compilation and promulgation of 
the returns of election, his acts and errors become proper subjects for 
correction, as fully as those of other executive officers exercising purely 
ministerial functions. We cannot recognize the doctrine that there is 
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any thing sacramental in either the compilation or promulgation of 
election returns by this officer, and that when once done, he has ex- 
hausted his powers over the subject, and that his acts in this respect 
are conclusive, and possess an immunity from revision or correction by 
any authority or process whatsoever. 

It is urged that the objects sought to be accomplished in this pro- 
ceeding are beyond the legitimate scope and intendment of the writ of 
mandamus, and we are referred to some very respectable common-law 
authorities in support of this position. We are of a different opinion. 

It has been frequently held that even under the common-law con- 
struction of a mandamus proceeding, that it is the proper remedy for 
the correction of such errors and the redress of such grievances as are 
complained of in this case. 7 Bush (Ky.) 527; 29 Ill. 414; 2 Gray, 370 ; 
4 W. Va. 371. 

Besides, it has been expressly decided by this court that under the 
articles of the Code of Practice our courts have more extensive powers 
than those of the common law in issuing this writ. 1 R. 470. ‘It will be 
seen by a reference to the articles of the Code of Practice that the 
remedy by Mandamus seems specially provided for just such a case as 
we have now before us. 

Article 830 C. P. provides : 

“The object of this order is to prevent a denial of justice or the 
consequence of defective police, and it should therefore be issued in all 
cases where the law has assigned no relief by ordinary means, and where 
justice and reason require that some mode should exist of redressing a 
wrong or an abuse of any nature whatever.” 

Art. 831. “ This order may be issued at the discretion of the judge, 
even when a party has other means of relief, if the slowness of ordi- 
nary forms is likely to produce such a delay that the public good and 
the administration of justice will suffer from it.” 

In this case, not only the tights of individuals are involved, but 
a great public interest, since the contest is for the office of District Judge, 
the duties pertaining to which are of such a grave and responsible 
character, and which so immediately relate to the “ public good and the 
administration of justice,” and where these cannot but suffer if the 
parties are left entirely to “the slowness of ordinary forms” for a set- 
tlement of matters pertaining to this controversy. 

It must not be inferred from the language of this decision that we 
have undertaken to decide any thing relating to the merits of this con- 
test or to express an opinion on the subject. The question of title to 
this office of District Judge is not now before us, and we do not decide 
who was and who was not elected to it. What we do decide is, that the 
Secretary of State committed an error in compiling and tabulating any 
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votes from the twelfth judicial district, except such as were shown by 
the returns forwarded by the legal returning officers, and that error must 
be corrected. This will give to the relator, A. Barbin, a prima facie 
showing of title to the office in controversy, as provided by a section of 
the statute above quoted. To this he is entitled ; and no error commit- 
ted by the Secretary of State in the compilation and tabulation of the 
returns can affect his status under this prima facie showing, and place 
him in the position of a contestant for an office to which the legal re- 
turns of the votes in the office of Secretary of State declare he was 
elected. 

It is therefore decreed that the judgment of the lower court be re- 
versed, and the mandamus applied for is made peremptory, at the cost 
of the defendant. . 

Rehearing refused. 








No. 7853. 


Jno. DEBxots, Synpic vs. JAMES J. ReEiss—Stccess1on oF E. Meyer, Iv- 
TERVENOR. 

The cvntract of pledge of movable property, other than promissory notes, bills of exchange, 
stocks or claims, in order to affect third persons, must be by written act ; and the amount 
of the debt and the nature of the thing pledged, as required by Art. 3158, C. C., must be 
mentioned in the act. 

Verbal evidence is admissible to explain letters or ciphers in a written instrument, but not to 


prove a pledge, which must be in writing. 


— from the Sixth District Court, parish of Orleans. Rightor, 
~*~ J. 


Ernest J. Wenek and Fred. Adolph, for Intervenor and Appellant: 

I. The insolvent, Testart, was not the owner of the property alleged 
to have been pledged to Defendant, at the time of the pretended 
pledge, and, therefore, said pledge was null and void. C. C. 3142-3-5, 

2. No valid pledge has been proved as against Intervenor, who is a 
third person. C. C. 3157-8; 2 La. 387; 3 La. 528; 2 La. 361; 4 M. 
570; 2 La. 459; 15 An. 465; 14 An. 375; 31 An. 865. 

3. The pretended pledge or privilege was never recorded as required 
by law. C. C. 3158-3160. Const. of 1868. 


Posey & Posey, for Syndic, Plaintiff and Appellant. 


E. Howard McCaleb, for Defendant and Appellee : 

An expert may be admitted to decipher or explain jigures or terms which 
an ordinary reader is unable to understand. Wharton’s Law of 
Evidence 2 972. Greenleaf on Ev. 2 280. 
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The notes held by Defendant, as explained by the experts, prove the 
pledge of the jewels: it is, therefore, made by private writing, ac- 
companied by actual delivery and good faith, the only requirements 
prescribed by law for the pledge of movable property. C. C. 3158. 
31 An. 865. Partida Fifth, Title XIII, Law 6. Code Nap. art. 2074 
and 2076. 9 An. 539; 11 An. 225; 5 An. 274; 14 Wall, 244; 18 Wall. 
332; 95 U.S. (5th Otto) 764. 

The pledge of another’s property is valid, although made without the 
owner’s knowledge, if the pledgor had possession with the owner’s 
consent, Troplong, du Nautissement, Nos. 71, 72, 73, 74 et sey. Story 
on Bailment 7 7 296, 322, 323, 327, 328. 26 An. 17 and 19; 7 An. 227 

It is no longer necessary to register the act of pledge. C. C. 3162, 3217; 
3220. Const. of 1879 Art. 197 ; 12 An. 699; 3 Peters, 290. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiff, as syndic of the estate of the insolvent Amédée 
Testart, sues for the recovery of a lot of jewelry, alleged to have been 
deposited with Defendant, by the said Testart, in December 1877, and in 
August 1878; and in default of the delivery of the jewels, he prays for 
a judgment against Defendant in the sum of Two Thousand dollars, the 
alleged value of the jewels thus deposited. 

Defendant filed a general denial followed by a plea in reconvention, 
in which he sets up four promissory notes made to his order by the in- 
solvent Testart, amounting together to sixteen Hundred Dollars, repre- 
senting the amount of a loan of money made by him to Testart, and to 
secure the payment of which loan, the jewelry claimed by Plaintiff had 
‘been pledged to him by Testart; and he concludes with a prayer for 
judgment of $1600 against the estate of the insolvent, with recognition 
of his privilege on the jewelry in his possession. 

In this suit intervenes I. A. Hugmann administrator of the succes- 
sion of Edward Meyer, who claims the same jewelry as the lawful prop- 
erty of said Edward Meyer, who had entrusted them, before his death, 
‘to Testart for sale on commission ; and, averring the illegality and nul- 
lity of the pledge set up by Defendant, prays for the recovery of the 
jewelry, and in default thereof for judgment in solido against the Testart 
Estate and Jas. J. Reiss, in the sum of $1625 with interest from judicial 
demand. 

The judgment of the lower Court was in favor of the Defendant 
Reiss as prayed for, and rejecting the demands of Plaintiff and of Inter- 
venor. 

The latter two have appealed. The principal question involved in 
this cause is the validity of the pledge set up by Defendant in his re- 
conventional demand. 
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It is assailed by Intervenor and by Plaintiff on the ground that the 
pretended pledge was not made in writing as required by art. 3158. of 
our Civil Code; and that as a pledge it is null and of no effect as to 
third parties. As evidence of his pledge Reiss relies upon the four 
promissory notes subscribed by Testart, at the bottom of which appear’ 
abbreviated dispositions of certain articles of jewelry, and the weight and: 
size of the same. He introduced verbal testimony to translate, explain: 
or amplify these observations ; and upon that testimony he expects this- 
Court to decide that he has shown a contract in writing as contemplated’ 
by the article of the Code ; from which we copy the following language— 

* But this privilege shall take place against third persons, only in 
ease the pawn is proved by an act made either in public form or under 
private signature ; provided such act has been recorded in the manner 
required by law ; provided, also, that whatever may be the form of the: 
act, it mentions the amount of the debt, as well as the species and: 
nature of the thing given in pledge, or as a statement annexed thereto,. 
of its number, weight and measure. All pledges of movable property 
may be made by private writing, accompanied: by actual delivery ;: 
* ad ad and such pledge, so made, without further formalities,. 
shall be valid as well against third persons as against the pledgors. 
thereof, if made in good faith.” 

The mere statement of the proposition shows that it is pregnant 
with self-destruction. Parol testimony eould be introduced, and was: 
properly admitted, to explain the meaning of certain letters or ciphers in 
a written instrument; but the district Judge erred in allowing parol 
evidence to show a pledge resulting from simple notes of hand, because: 
forsooth a few unintelligible letters, or symbols were appended thereto. 
The practical result of such a course was to allow parol testimony in 
proof of a pledge, of movable effects, which is required by law to be 
evidenced by a written contract only. 

Defendant does not even pretend to hold any thing in the shape 
of a written contract, but relies exclusively upon his four promissory 
notes and his attempted verbal explanation ; evidently losing sight of 
our jurisprudence which has, long ere this, settled that privileges are of 
strict right and parties claiming them must conform to the requirements. 
of the law. It is required, in order to createa pledge that the intention 
of the parties should be reduced to writing, that the nature and amount 
of the debt to be secured be stated, that the object or objects or things. 
pledged be described so as to be easily identified, that delivery should 
accompany the act when under private signature and the instrument 
and should exhibit the nature and extent of the rights and obligations 
of the contracting parties reciprocally. 

Otherwise recourse would necessarily be had to parol proof to ex- 
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plain the intention of the parties. And thus the object of the law which 
requires the contract to be reduced to writing would be defeated. 14 A. 
375. 15 A. 165. We therefore conclude that Defendant has utterly 
failed to show a pledge which can be enforced in law. We are now 
called upon to decide who is the lawful owner of the jewelry in contro- 
versy. 

And on this point we must confess some hesitation which required 
a very close study of the evidence, as we must mainly rely upon the 
testimony of the insolvent Testart, whose testimony is contradictory, 
equivocal, evasive and painfully unreliable. In fact this witness mani- 
fests as little regard for truth in his testimony, as he did for honesty in 
his dealings, when he borrowed money on an attempt to pledge prop- 
erty which was avowedly not his own. 

But testing his variegated statements by the light of his actions as 
shown in the record, we conclude that he never became the owner of the 
jewelry entrusted to him by Meyer ; that the note which he executed in 
favor of Meyer, was not for the purchase of the jewelry, but was in- 
tended as a security for the restitution of the value of the jewels, in 
case he should fail, as he has, to account honestly for the same. 

This conclusion is justified by his conduct in returning to Hugmann 
the administrator, when pressed by him, a few articles of the jewelry 
amounting in value to $1455 37, His true interpretation of his tenure of 
the jewelry is also shown by his affidavit made in the 2nd Dist. Court on 
the 5th of December, 1878, wherein he declares, at a time not suspicious, 
that he is the owner of the jewelry in question. 

In his testimony he several times admits that under his contract 
with Meyer he feit bound to return the jewels when his note would be 
presented to him for cancellation, and he states that when called upon 
by Hugmann to do so he would have produced and returned the jewels 
if he had had possession and control of the same. 

This is not the language nor the action of a party who is, and feels 
that he is, the owner of the property which is the subject of transac- 
tions as shown by the record. 

It is therefore safe to conelude, as we do, that Testart was not, at 
the time of the pretended pledge, and is not now the owner of the 
jewelry in the possession of Reiss, excepting one diamond ring 5 Karats, 
which he owns, and which he values at $450; and that the succession of 
Edward Meyer is the lawful owner of all the other jewelry placed by 
Testart in Defendant’s possession. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court, in so far as it condemns Plaintiff on Defendant’s recon- 
ventional demand to pay to him the sum of sixteen hundred dollars and 
interests, be affirmed ; and that in all other respects it be annulled 
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avoided and reversed ; and it is further ordered, adjudged, and decreed 
that the succession of Edward Meyer be recognized as the lawful owner 
of the following articles of jewelry, now in Defendant’s possession to 
wit: 1. Two unmounted diamond stones, 4} Karats. 2. Four un- 
mounted diamond stones 68 Karats. 3. One pair of diamond ear-rings 
24 Karats ; that Defendant Reiss be condemned to return and deliver 
said jewelry to J. A. Hugmann, administrator of the Meyer succession, 
and that in default thereof he be condemned to pay to said succession 
the sum of Sixteen Hundred and Eleven 45-100 Dollars ; 

It is further ordered that Defendant Jas. S. Reiss be condemned to 
return and deliver to Jno. DeBlois Syndic of the Estate of Amédée Tes- 
tart one diamond Ring and solitaire weighing five Karats, the property 
of Testart, and now in Defendant’s possession; and that in default 
thereof he be condemned to pay to said insolvent estate the sum of four 
Hundred and fifty dollars, the value of said ring ;—and it is finally 
ordered that Plaintiff pay the costs of the lower court, excepting those 
incurred by the intervention, and that all costs of said intervention and 
eosts of appeal be paid by Defendant Reiss. 








No. 6448. 
WiitiamM B Hancock vs. Cirizens’ BANK oF LOUISIANA. 


Repeated adjudications in the jurisprudence of this State have placed beyond the domain of 
further controversy the principle that ‘compensation does not take place in the conti- 
dential contracts arising from irregular deposits, such as the deposit of money with a 
banker, and the depositary is not authorized to apply the funds on deposit in his hands to 
the payment of the debts of the depositor, except there is a special mandate from him.” 


ee from the Superior District Court, parish of Orleans. Lynch, 
J. 


J. H. Ferguson, and Merrick, Race & Foster, for Plaintiff and Ap- 
pellant : 

First—Compensation does not take between depositor and depositary, 
when the debt due by the depositor is on an account distinct from 
the deposit. C. C. 2956; 7 An. 637; 3 An. 516; 12 An. 257; 23 An. 
116; 11 An. 73; C. C. 2210. 

Second—The claim of Defendant is not liquidated. It is fora sum al- 
leged to have been paid in error, which Plaintiff denies. Defendant 
must prove that he paid through error.. C. C, 2302; C. P. 18. Itisa 
disputed and unliquidated claim, which can, in no case, be pleaded 
in compensation. 8 M. 399; Rogron on art. 1291, N. C. 
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Armand Pitot for Defendant and Appellee : 

Defendant, in Plaintiff's Deposit-A.ccount, gave him credit by error for a 
sum he had deposited. She has proved the fact conclusively, 
and she had the right to prove it. 2 Ark. 113,119; 2 Bro.C. C. . 
62; 3 Austr. 769; 4 Res. Jun. 118; 6 Ves. Jun. 485; 1 Salk, 482; 4 
Johns. 387; Morse on Banks and Banking, p. 48; 3 Pick. 96; 11 La. 
261; 2 An. 1007. 

The Authorities which establish the rule that compensation does not 
take place between depositor and depositary do not apply to this 
case, because the claim of the Bank is for money not deposited by 
Plaintiff. The relation between the parties is that of debtor and 
creditor, as established by the jurisprudence of the State, and com- 
pensation does take place between them. The new deposit-account 
of Plaintiff was only the continuation of the old one. 

The opinion of the Court was delivered by 

FENNER, J. In 1869 the Plaintiff kept a deposit-account with the 
Citizens’ Bank. On the 8th of April in that year he carried his Bank- 
book to the Bank for the purpose of having the same balanced. It was 
balanced by the Bank, anda certain sum was carried forward to his 
credit as the result of the balancing. For this amount he drew to a 
point, and thus closed his account with the Bank; and had no further 
dealings with it as a depositor until two years afterward, in 1871. 

The Bank avers that about one month after the settlement of plain- 
tiffs account in 1869, it discovered, in settling up the account of H. H. 
Hansell, another depositor, that a sum of seventeen hundred and thirty 
35-100 dollars, which had been deposited by the latter on April 8th, 
1869, had been erroneously credited to the account of plaintiff, and was 
included in the balance found to his credit and paid to him on that day, 
so that he thereby received the said amount in excess of what was 
really due to him. 

The Bank, after discovering the alleged error, made no effort to 
communicate the discovery to plaintiff, and made no call upon him to 
correct and set right the error. 

In 1871, two years afterward, plaintiff procured a new bank-book 
and opened a new deposit-account with the Bank. He was still not in- 
formed by the Bank of the alleged error in the settlement of his former 
account, but was left in ignorance of any claim against him, until his 
new deposits had reached an amount sufficient to cover the alleged 
over-payment, when the Bank debited his account with the amount 
thereof, notified him, for the first time, of the alleged error, and, after 
paying him all of the new deposits except the sum of seventeen hun- 
dred and thirty 25-100 doilars, retained that amount in satisfaction of the 
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alleged over-payment. Plaintiff drew his check for the said amount, 
payment of which was refused, and the check was protested. Plaintiff 
then brought this suit to recover the balance due on his new deposit- 
account. 

The Bank, in its defense, does not dispute that the old deposit- 
account of 1869 had been settled between the parties, a balance struck 
by the proper officers of the Bank itself, and the whole account closed 
to a point by payment of the exact balance then entered as due. 

It does not deny that the deposit-account of 1871 was opened ona 
new bank-book, which had no entry of any thing carried forward from 
any old account, which made no reference to any old account, and which 
could, in no sense, be regarded as a continuation of the old account. 

The Bank does not dispute that the plaintiff actually made all the 
deposits which appear on the Bank-book of 1871 as having been made. 
It does not deny that of those deposits there remains a sum of $1730 25 
which plaintiff has not drawn out, and which has not been paid to him. 
It does not pretend that the debit charged against this amount was so 
charged by plaintiff’s direction, or upon his order, or with his assent. 
The Bank simply claims that this balance of deposit has been compen- 
sated by the debt which became due from plaintiff to it in 1869 by reason 
of an alleged payment in error then made to him, and is thus extin- 
guished by operation of law. 

Repeated adjudications in the jurisprudence of this State have 
placed beyond the domain of further controversy the principle that 
“ compensation does not take place in the confidential contracts arising 
from irregular deposits, such as the deposit of money with a banker, 
and the depositary is not authorized to apply the funds on deposit in 
his hands to the payment of debts of the depositor, except there isa 
special mandate from him.” 

Morgan vs. Lathrop, 12 An. 257. 

Breed vs. Purvis, 7 An, 53. 

Bludworth vs. Jacobs, 2 An. 25. 

Bogert vs. Egerton, 11 An. 73. 

Murdock vs. Bank, 23 An. 116. 

It is perfectly plain that there was no mandate, express or implied, 
from plaintiff, to authorize the application of his deposits in 1871 to the 
extinguishment of the debt claimed by the Bank as growing out of the 
over-payment in 1869. The claim of the bank also violates the doctrines 
laid down in the well-considered case of Nolan vs. Shaw, 6 An. 46, where 
it was held that “in the absence of agreement to the contrary, a factor” 
(and a banker as well) “is to be considered as undertaking to hold the 
funds confided to him by his principal, subject to his order, and to be 
ready to pay them over to him on demand. ad Compensation 




















































NEW ORLEANS, APRIL, 1880. 





Hancock vs. Citizens’ Bank of Louisiana. 





does not take place against a party who has confided his funds to 
another under such circumstances. Compensation must rest upon the 
basis of good faith. It is not permitted where its operation would 
involve a deception and a disappointment of the just expectation and 
confidence of the party against whom it is set up.” 

In the case at bar, we are constrained to say that the conduct of the 
bank in concealing from plaintiff its discovery of the error alleged, and 
permitting him, in ignorance of any claim against him, to open a new 
deposit-account and continue it until he had got hold of enough money 
to satisfy its claim, did not come up to the standard of candor and good 
faith required in dealings of this nature. It “involved a deception,” and 
justified plaintiff in the “expectation and confidence” that his deposits 
in 1871 would be subject to his order, without which we cannot believe 
he would have made them. The Bank had no right to disappoint this 
just expectation and corfidence, by suddenly springing upon its depos- 
itor this claim of which he had been kept in ignorance. It was the 
plain duty of the Bank to have notified the plaintiff of the error in its 
former settlement as soon as discovered, or at the first possible op- 
portunity. 

Suppose the Bank had so notified him and made the claim, and 
plaintiff had, as he does, disputed and refused to recognize it, he would 
probably not have commenced the new deposit-account. But, even if 
he had made the new deposits, under such circumstances, and the bank 
had received them without notifying him of its intention to apply them ' 
to the payment of its disputed claim or having his assent thereto, we 
think it could not have made such application, because it would hold 
them subject to his order, and would know that such application would 
be against his will and desire. 

, The suggestion of defendant’s counsel, that the whole transaction, 





from 1869 down, is to be treated as one continuous account, and, as such, 
to be balanced as a whole, making allowance for the error claimed, can- 
not be entertained, because it ignores the complete settlement and 
closing of the account of 1869 which left the Bank no right against the 
plaintiff except an action for the recovery of money paid in error; and 
because it also ignores the entire independence of the account of 1871 
resulting from its being opened in a new bank-book without the slightest 
reference to, or connections with, past transactions. 

The conclusion reached by us, that compensation did not take place, 
dispenses us from considering the questions raised as to the admissi- 
bility of evidence to contradict the bank’s settlement of the Bank-book, 
or as to the liquidated character of the Bank’s demand, or as to the 
sufficiency of the proof thereof. The Bank’s remedy was clearly by 
original action, or, as plaintiff was a non-resident, by a demand in recon- 
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vention. This decree does not affect its rights to proceed by proper 
action. 

We find no authority to justify us in treating this plea in compensa- 
tion as a demand in reconvention and giving judgment on it as such. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled avoided and reversed, and that plaintiff 
have judgment against defendant in the sum of seventeen hundred and 
thirty 25-100 dollars with legal interest from judicial demand and for 
costs of the lower court and of this appeal. 


No. 7648. 


M. F. McDonatp vs Mecuanics’ & Trapers’ Insurance Company. 
On RULE aGartnst J. P. Harrison Jr. & Co. 


‘Whilst, in the Attachment of incorporeal rights, there must be either an actual seizure 
of the written evidences of the rights or credits, or a citation in garnishment,—for the 
seizure of such rights under the writ of fieri facias. notitication to the debtor of the 
credits, is sufficient. Garnishment process in the latter case is only an auxiliary and 
cumulative remedy. 


ta from the Fifth District Court, parish of Orleans. Rogers, 
J. 


W.S. Benedict and J. P. Hornor for Plaintiffs in Rule and Appellees : 

First—Therefore, the only remaining question is in reference to the 
seizure of McDonald’s interest in the hands of the Clerk of the 
Court. The Court below holding that it was no seizure at all, and 
Harrison acquired no rights thereby. 

In the case of Daley vs. Cunningham, 3 A., 55, it was held: 

“A judgment could not be attached by a seizure in the hands of the 
Clerk of the Court by which it was rendered, who is merely a keeper 
of its records, having no legal possessior of, or control over it. 

This is exactly the case now before the Court, and we think conclusive 
on the issue.” 

Second—The only mode by which the sheriff can proceed under a writ 
of fieri facias to seize the rights and credits of a debtor in the 
hands of a third person are very clearly and distinctly laid down in 
Article 246 of the Code of Practice, and section 1523 of the Revised. 
Statutes. The last section of Article 246, C. P., reads as follows: 

“The property and effects in the possession of a third person, belonging 
to the defendant, or debts due by him to such defendant, shall be 
decreed to be levied on as by the sheriff from the date of the service 
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of the interrogatories on such persons. And no seizure shall bind 
any property, money or effects, rights or claims in the hands of a 
garnishee, either under process of attachment or fieri facias, unless 
service of the interrogatories has been personal upon such gar- 
nishee.” 

It has been repeatedly held that until the interrogatories are propounded 
there is no legal or valid seizure against the property in the hands: 
of athird person. Mere notice of a seizure is not sufficient. The- 
law and the decisions on this subject are direct, clear and positive, 
and must be strictly complied with, otherwise the whole proceeding 
is null and void. 

Third—And it is further urged that said writ of fieri facias had expired 
when the rule was tried. Section 3415 Revised Statutes prescribes 
the method by which a sheriff may proceed after the return day ; 
by keeping a certified copy of the writ and returning the original 
into court, and authorizing him to proeeed to sell under the copy. 

In the present case the original writ was retained and not even a copy 
returned to the Court, and the property seized is therefore released. 
2 La., 280; 1 Rob. 540; 2 Rob., 341; 9 Rob. 64, 


S.S. Carlisle and MeGloin & Nixon for Defendant ih Rule and Ap- 
pellant : 

First—Service of interrogatories was not necessary. The claim seized 
was an incorporeal right. Garnishment is only auxiliary and cumu- 
lative. 23 An. 346. 

Second—The original writ of jieri facias was retained by the Sheriff of 
this Parish beyond the return day, as he should do under the law. 
Rev. Sta. 2 3415, 2 La. 280; 30 An.,88; 5 An. 237 ; 2 An. 361 ; 12 Rob. 
13; 11 Rob. 66. 


The opinion of the Court was delivered by 

FenNER, J. William H. Jack, as the agent of sundry creditors of 
McDonald, received from the latter a transfer, with subrogation, of all 
his rights as plaintiff in the above suit against the Mechanics’ and Tra- 
ders’ Insurance Company. The subrogation was entered of record in 
the suit on the 15th of February 1879, and notice thereof was served on 
the defendant Insurance Company on the 19th of the same month. 
This was the first notice the Insurance Company had of the transfer. 

It is elementary that the transfer only took effect, with regard to 
creditors of McDonald or other third persons, from the date of notice 
to the debtor, viz: the 19th of February. 

J. P. Harrison Jr. & Co, creditors of McDonald, having obtained 
judgment against him in the Court of the Parish of Natchitoches, his 
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domicil, issued a writ of fi. fa. addressed to the Sheriff of the Parish 
of Orleans ; under which the said sheriff seized the right, title and in- 
terest of McDonald in and to the said suit, by notices to the Clerk of the 
Court served on February Ist, and to the Insurance Company served on 
February 3rd. 

On the 15th of February 1879, a rule was taken upon J. P. Harrison 
Jr. & Co ordering them to show cause why the seizure made under their 
writ of fi. fa. should not be quashed and set aside, on the grounds that 
McDonald had parted with his interest in the claim against the In- 
surance Co. prior to the institution of the suit, with the full knowledge 
and assent of Harrison & Co., who were thereby estopped from question- 
ing the validity of the same. 

These are the issues and the only issues tendered by the rule. 

We have examined the record with great care and find no proof that 
J. P. Harrison Jr. & Co. ever assented to, or were even cognizant of the 
transfer. The only allusion we find to that subject is a vague statement 
in the testimony of Mr. Jack, that a Cuptain Johnson, who, he says, was 
the agent of J. P. Harrison Jr. & Co, was personally cognizant of the 
transaction. The nature and extent of the agency is not disclosed ; nor 
are we able to perceive why mere knowledge that such a transaction was 
attempted, should prevent a creditor from trying to defeat it. 

The rule was tried and made absolute, quashing the seizure of 
Harrison & Co, on the ground that it was null and void for want of 
citation in garnishment and interrogatories to the debtor of the claim 
sought to be levied on, notwithstanding due notification of seizure to 
said debtor from which judgment this appeal is taken. 

This is error, resulting from a failure on the part of the Judge a quo 
to distinguish between the rules applicable to seizure of incorporeal 
rights under the writ of attachment and under the writ of jieri facias. 

In the case of Stockton vs. Downey 6 An. 585 and Woodworth vs. 
Lemmerman 9 An. 524, it was held that without an actual seizure or a 
citation in garnishment, there can be no attachment. 

On the other hand, in the cases of Rightor vs. Slidell, 9 An. 606 and 
Safford vs. Maxwell 23 An. 347, it is as distinctly decided that, so far as 
writs of fi. fa. are concerned, the Act of 1839 authorizing garnishment 
proceeding under writs of ji. fa. did not abolish the former modes of 
seizing incorporeal rights under such writs, but merely furnished an 
auxiliary and cumulative remedy ; and that valid seizure might be made, 
without garnishment, by notification to the debtor. 

The reason for this distinction between the respective modes of 
proceeding under attachment and fi. fa. are well explained in the cases 
just referred to, and in the learned brief prefacing the case of Rightor 
vs. Slidell, where all the authorities are discussed. 
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We therefore think the seizure of Harrison & Co. was valid and 
effectual and primed the transfer to Jack, notice of which was only 
given to the Insurance Co. long afterward. 

We think the point made here by Counsel for Jack, touching the 
proceedings of the sheriff in the return of the writ of fi. fa. long after 
the taking of the rule, is entirely foreign to the issue presented under 
this rule an1 cannot be here considered. 

It is therefore ordered, adjudg:d, and decreed that the judgment 
appealed from be avoided and reversed, and that the rule of William H. 
Jack upon J. P. Harrison Jr. & Co. be discharged and denied—plaintiff 
in rule and appellee paying costs of both Courts. 

In this case, Mr. Justice Levy recuses himself, having been of 
Counsel for J. P. Harrison Jr. & Co. in obtaining the judgment against 
MeDonald. 








No. 5680. 
La. IcE Company v's. STATE NATIONAL Bank. 


On Motion To Dismiss. 

This Court has the power to construe Constitutional as well as Statutory provisions. 

The framers of the Constitution of 1879 never intended, in creating Courts of Appeal for the 
country parishes, by Art. 95, and a Court of Appeals for the Parish of Orleans, by Art. 
128, to make any unjust distinction between those different sections of the State, and to 
deprive litigants in the Parish of Orleans of the right of appeal when the amount in dis- 
pute is exactly $1,000. 

The words * less than one thousand dollars ” in art. 128, were evidently used by inadvertence, 
and the jurisdiction of the Court of Appeals for the parish of Orleans, like that of the 
other Courts of Appeal in the State, extends to cases in which the amount in dispute is 
$1000. 


om from the Fifth District Court, parish of Orleans. Cullom, 
J. 


J. MeConnell for Defendants, Appellants. 
E. Evariste Moise for Plaintiff and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C. J. ‘he amountin dispute in this case, which was insti- 
tuted while the constitution of 1868 was in force, and comes on appeal 
from a District Court for the Parish of Orleans—is exactly one thousand 
dollars, exclusive of interest. 

With the averments that, by the adoption of the Constitution cf 
1879 this Court has ceased to have jurisdiction over it and- that the 
39 
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Court of Appeals for the parish of Orleans is denied the power of re- 
vision of the adjudication complained of,—the Plaintiff moves the dis- 
missal of the appeal, in order that the judgment of the lower court, in 
his favor, may in furtherance of its assumed sovereignty receive full 
execution without delay. 

We are then called upon to determine whether this case shall re- 
main to be tried here, or shall be transferred to the Court of Appeals 
for the Parish of Orleans, or shall be stricken from the docket of this 
Court. Our powers of construction of the terms found in the pro- 
visions of the organic law, on the subject, are thus brought into activity. 

There can be no question as to the right of the Judiciary to construe, 
as well constitutional as ‘statutory enactments, by which persons or 
property, in the territory within which those enactments are intended to 
operate, are to be affected. From the earliest days of civilization in all 
countries, in which reason and law have prevailed, such a right has been 
constantly and uniformly recognized as an inherent power which that 
branch of government could and should, in cases of emergency, exercise, 
to avert public or private wrong or mischief. It cannot be conceived 
that it could be more logically, legitimately, and safely lodged elsewhere. 
In this country, this power has been extended to this extremity, that the 
Judiciary has in innumerable instances pronounced, and daily continue 
to do so,—the nullity of provisions adopted by the law-making power in 
antagonism of constitutional inhibition, rendering them totally inoper- 
ative. The exercise of such right and power is, however, justly regulated 
not only by special rules, but also by custom and usage—the wisdom of 
which is consecrated by Jurisprudence. Cooley on Const. Lim. ch. 11, 
p. 13, ch. iv. pp. 44, 45, 53, 54, 55, 57, 59, 80 ; Sedgwick on Statutory and 
Constitutional Law, p. 229 et seg. 9-238; Lieber on Civil Liberty and 
Civil Government ; De Tocqueville, Democracy in America, ¢c. 6; Black- 
stone’s Rules, vol. 1, pp. 60, 61, rules 4 and 5; Lord Coke’s Rules, as. 
found in Sedgwick, p. 235; Bouvier’s Law Dic. vo. Construction ; De- 
chattelleux vs. Fairchild, 15 Penn. St. 18; Attorney General ex rel. 
Makay vs. Detroit Plank Co., 2 Mich. 138; Bates vs. Kimball, 2 Chip. 77 ; 
Smith on Stat. and Constitutional Construction, 600; 1 Kent, 500; 1 
Cranch, 137 ; Webster =n the Independence of the Judiciary. 

A study of the different theories announced and discussed in those 
authorities, leads to the conclusion that in the construction of constitu- 
tions and of laws the following main rules are to be followed : 

The whole instrument is to be examined. Every part should be 
considered and so expounded as to be rendered efficacious, if practi- 
cible ; 

The intent of the framers of the constitution or of the law should 
be diligently ascertained and must govern ; 
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The common law is to be kept in view, The object, sought to be 
accomplished, should be borne in mind, as well as the mischief to be 
remedied or guarded against ; 

The construction should be uniform, so as to make the whole in- 
strument, even in its discordant parts,—consistent and harmonious. 

Coming now to the matter before us: 

The motion in this case squarely presents the question: Whether 
the Court of Appeals for the Parish of Orleans has jurisdiction of causes, 
in which the matter in dispute is exactly one thousand dollars, exclusive 
of interest ? 

In order to arrive at a correct solution of that knotty question, it is 
proper that we should first ascertain the objects which the Framers of 
the Constitution of 1879 were commissioned to accomplish, those which 
they contemplated, the means to which they resorted—attaching ourselves 
primarily and above all to the intention which must necessarily have 
animated them in the discharge of their arduous and important func- 
tions. They were delegated for the purpose of giving to the country a 
magna charta, which was to contrast strikingly with anterior despotic, 
iniquitous, and ruinous litigation, the legitimate offspring of woeful revo- 
lution and its consequent disasters,—under which the people had been 
so long groaning and suffering ; and to that end, they were authorized 
to legislate so as to prevent the recurrence of the crying abuses of the 
past and to provide for future guarantees, without distinction of per- 
sons or localities, by affording complete and effectual protection to life, 
liberty, honor, property, and the pursuit of happiness ;—a protection 
which necessarily was to execrate and banish all individual discrimina- 
tions and irresistibly to prove general and equal in its operation, safe- 
guarding, with the same common impartiality and efficacy, all persons 
entitled to enjoy similar rights and prerogatives. They were not em- 
powered to legislate that persons in certain contingencies, residing in 
one section of the country, should not exercise certain rights,—while all 
other persons, residing in other sections of the State and similarly situ- 
ated, should have the privilege of exercising rights identical in substance 
and nature. Their legislation touching all such persons and all such 
rights were,—in order to be responsive to the mission which had been as- 
signed to them, essentially to be undiscriminating and uniform through- 
out the State, without heed of territorial confines or boundaries. The 
object which they must have had, and which they did have in view,— 
was—a stern compliance with their solemn obligations, under the exalted 
mandate conferred upon them. 

It can be safely assumed, therefore, that the Framers of the Con- 
stitution of 1879 intended above all things to provide for the adminis- 
tration of justice equally and impartially among all parties pleading 
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at the bar of the law, and consequently that it never entered their 
mind in the least degree to assert and uphold odious discriminations of 
persons and things under any circumstances, and particularly on account 
of authorized local habitation or residence, which can in no eventuality 
be visited with any direct or indirect incrimination or penalty in the 
shape of deprivation of any common right. 

Th. aeeomplish that great purpose, they have established courts of 
justice, by which proper and full protection is to be awarded within the 
sphere of their respective action. The organic law proclaims that courts 
shall be open, and every person, for injury done him in his rights, lands, 
goods, person, or reputation shall have adequate remedy, by due proc- 
ess of law and justice administered without denial or unreasonable 
delay. 

Impressed with those promised considerations and guided by the 
rules of construction to which we have adverted, let us now enter into 
an examination and scrutiny of the terms used in the articles of the 
constitution which have a bearing on the question before us; let us 
ascertain what necessarily must be the practical meaning of the obnox- 
ious words “less than” found in such constitutional provisions and 
which are urged as restrictive of the jurisdiction of the Court of Appeals 
for the Parish of Orleans ; but which, at first view, when previous pro- 
visions are borne in mind, would appear to be an unfortunate illustra- 
tion of accidental though not irremediable legislative inadvertence. 

It is undeniable that the framers of the Constitution of 1879 in- 
tended absolutely, that the right of appeal should be respected in all the 
eases in which it existed previously and that for the future it should be 
recognized in all the cases in which the matter in dispute or fund to be 
distributed would exceed two hundred dollars, exclusive of interest. 

For the purpose of revising the judgments rendered by Courts of 
first instance, in such cases, the constitution has created Courts of Ap- 
peads and a Supreme Court;—never contemplating in the remotest degree, 
that, because of their respective sectional circumscription, the various 
Courts of Appeal, within and without the Parish of Orleans, should have 
a different jurisdiction as to the amount or property in contest. Hence, 
Article 95, relative to Courts of Appeal generally was adopted, providing 
that their appellate jurisdiction shall extend to all cases,—civil or pro- 
bate,—when the matter in dispute or the fund to be distributed, shall 
exceed tavo hundred, but not one thousand dollars, exclusive of interest. 
Henee also Article 81 which is to the effect that the Supreme Court 
shall ‘have jurisdiction over all cases when the matter in dispute shall 
exceed one thousand dollars exclusive of interest. 

The jurisdiction of the Court of Appeals attaching, when the mat- 
ter in dispute exeeeds two hundred dollars, terminates precisely where 

















NEW ORLEANS, MAY, 1880. 


La. Ice Company vs. State National Bank. 





that of the Supreme Court begins, so that there is no hiatus between 
the two appellate jurisdictions. 

The constitutional provisions being, as we have seen, to regulate 
appeals in cases in which amounts exceeding two hundred, but not one 
thousand dollars, are claimed, there would be no difficulty in assigning 
the case before us to a different jurisdiction, viz.: the Court of Appeals 
for the Parish of Orleans, were it not for the terms found in Artieles 
128 and 129, 7 2, which seemingly depart from the general provisions of 
Article 95, making an unaccountable exception to the same by restricting 
the jurisdiction of that Court to cases in which the matter in dispute is. 
less than one thousand dollars, exclusive of interest. 

Did the Framers of the Constitution, by using the terms found im 
those articles, mean that the Court of Appeal, in the Parish of Orleans, 
which is in every other regard similar to the other Courts of Appeals 
established throughout the State, shall be essentially different from 
them and to that extent impotent to afford relief to litigants, only in 
the particular of the upper limit of its jurisdiction? In other words, 
that the Court of Appeals for the Parish of Orleans shall have jurisdie- 
tion inclusive of the highest incalculable possible fraction of one thou- 
sand dollars, and that the other Courts of Appeal in the State shalt 
have jurisdiction up to the entirety of one thousand dollars ; thus lea¥- 
ing between the respective jurisdiction of those Courts an imaginary 
margin which it is impossible for the wisdom of man to appreciate prae- 
tically ? 

Do the terms used mean, that litigants residing in the Parish of 
Orleans in a case involving exactly one thousand dollars, shall not have 
a right to have the judgment rendered reviewed on appeal, while other 
litigants, in every other Parish of the State shall enjoy that privilege ? 

Do the words employed mean, that the Courts of Appeal for the 
Parish of Orleans,—the jurisdiction of which covers the extensive area 
of one of the largest commercial cities in the Union, in point of wealth, 
population, and magnitude, shall be inferior to that of the other Courts 
of Appeals in the State, and that the organism of that tribunal which 
was deemed of an importance and necessity equal to that of similar 
ones, shall be materially paralyzed and annihilated ? 

Do the words used mean, that because parties litigant reside in the 
Parish of Orleans, and are concerned there in a suit involving exactly 
one thousand dollars, they will not be entitled to appeal from the judg- 
ment in the ease, while other parties litigant residing in any other Parish 
of the State and parties in a similar case, shall have the right to have 
the judgment revised by superior authority ? 

Can it be supposed that the Convention ever intended any such 
unjust difference? Would not such distinction amount to a denial of 
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justice? Is it possible that in utter contempt of another constitutional 
provision the clear and unambiguous purport of which can neither be 
disguised or mistaken,—the Framers of the Constitution of 1879 intended 
that the Court of Appeals, in the Parish of Orleans, would be closed to 
litigants in eases in which one thousand dollars exactly would be claimed 
before the Civil District Court in the same Parish, while litigants situ- 
ated alike, but in any other Parish, would have a right of appeal to the 
Court of Appeais having jurisdiction ? 

Is it possible that the Convention intended that persons for injury 
done them in their rights, goods, persons, reputation, property, litigating 
before the Civil District Court for the Parish of Orleans in eases in 
which the matter in dispute wonld not exceed one thousand dollars, 
should not have adequate remedy by appeal, to the Court of Appeals 
for that Parish; that justice should not be administered them in that 
respect, while other litigants, involved in a like manner, in any other 
Parish in the State, would have such right of appeal to the Court of 
Appeals having jurisdiction ? 

Do not those words rather mean that all the Courts of Appeal 
throughout the State, that of the Parish of Orleans ineluded, shall have 
the same jurisdiction ratione materi et ratione person, other than 
territorial ; that the litigants domiciled within the jurisdiction and those 
bringing themselves within it, shall have and enjoy the same rights of 
appeal, be and remain on the same footing of equality, to have their 
differences judicially adjudicated upon and Set at rest by the consti- 
tuted authorities? If the former were the meaning of the words men- 
tioned, the most significant consequence would simply follow; that the 
Framers of the Constitution intended, in violation of their trust—a highly 
reprehensible and self-destructive measure, or rather an absurdity, 
which in fact their mind never for a moment entertained. 

We must prefer the latter intendment as fully consonant with and 
ancillary to our well-settled conceptions of the great principles upon 
which society and government are established and by which mankind 
is shielded and ruled. 

Courts of justice are powerless to legislate. They cannot add to nor 
take from any provision of law whether organic or statutory, but they 
have complete authority and it is their duty so to consider and expound 
the same as to prevent any injurious clash, to reconcile apparently 
incompatible expressions, to make the various laws intended for the 
greater good of the people harmonize, and in that manner fulfill and 
earry out the glaring intentions of the lawgiver. 

It is their duty so to construe laws and constitutional provisions 
that they shall be neither unjust, absurd, incongruous, or monstrous, 
nor in derogation of common right, when by a proper comparison with 
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other enactments in the same subject found in the same act or instru- 
ment, or in pari materid, such a’result can be reasonably accomplished, 
not only without giving an undue preference to any, but, on the contrary, 
by giving to every one his right and placing all on a footing of perfect 
equality in every like regard. 

We are therefore of opinion that the jurisdiction of the Court of 
Appeals for the Parish of Orleans, like that of other similar Courts in 
the State, extends to all cases in which the matter in dispute exceeds 
two hundred, but not one thousand dollars, exclusive of interest ; that 
the case now before this Court cannot be tried by it, and is not to be 
stricken from its docket without any arraignment to some other tribu- 
nal, and that it must be transferred to the Court of Appeals for the 
Parish of Orleans, there to be tried and determined as provided by 
law. 

It is therefore ordered that the motion to dismiss, herein made, be 
denied, and it is further decreed that this cause be transferred to the 
Court of Appeals for the Parish of Orleans to be there disposed of as 
the law directs, 


No. 7870. 
AMEDEE TESTART Us. Hypo.nitEe BELOT ET AL. 


Ox Morton to Dismiss. 
° 

It is well settled that, where a thirl person enjoins the seizure under writ of fi. fa. or seizure 
and sale issued against another, on the ground that the property belongs to him, the 
matter in dispute is the property and the ownership thereof, and the right to appeal is 
regulated by the value thereof. 

In such a case, the Pliintiff’s affidavit is sufficient to show the value of the property and 
maintain the Appeal. 


= from the Fifth District Court, parish of Orleans. Rogers, 
Pe 2 


A. & W. Voorhies for Plaintiff and Appellant. 
A. B. Philips for Defendant and Appellee. 


The opinion of the Court was delivered by 
FenNNER, J. Plaintiff and appellant alleges that the defendant has 
caused to be seized, under an order of seizure and sale against a third 
person, property of which he is owner, and asks for an injunction against 
the seizing creditor and the sheriff to stop the execution of the writ, and 
for a decree perpetuating said injunction and recognizing his ownership. 
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From a judgment rejecting his demand, he has appealed. Appellee 
moves to dismiss the appeal on the ground that the amount in dispute 
does not exceed one thousand dollars. 

The amount for which the writ of seizure and sale is issued is un- 
appealable, and, if the plaintiff were the defendant in that writ, the 
appealable character of his injunction suit would be governed by the 
amount involved in the writ enjoined. But it is well settled that where 
a third person enjoins the seizure under writ of fi. fa. or seizure and 
sale issued against another, on the ground that the property belongs to 
him, the matter in dispute is the property and the ownership thereof, 
and the right to appeal is regulated by the value thereof. 

State vs. Judge, 12 A. 48. Gayarré vs. Hays, 21 A. 307. State vs, 
Elder, 30 A. 229. McCormick vs. Sullivan, 28 A.N. R. 12 Rob. 519. 1 
A. 310. Plaintiff, in his petition, alleged that the property was worth 
over six hundred dollars. 

This allegation does not exclude the idea that it may be worth over 
one thousand dollars ; and was made with the evident intention to bring 
the case within the appealable jurisdiction of this Court, as it then 
existed. He has now filed affidavit in this Court that the value of the 
property exceeds one thousand dollars, 

He would have had the right to file such affidavit and so maintain 
his appeal, if the record had contained no valuation of the property 
involved, and we think he is not shut off from doing so by the allega- 
tion in his petition which is, in no way, inconsistent with the truth of 
the affidavits. 

Carrollton vs. Board, 21 A, 447. 

State vs. Judge, 20 A. 574. 

State vs. Hitot, 21 A. 336. 

Hennen’s Dig. Appeal I (a) 1), No. 3. 

Under above authorities the affidavit is sufficient to maintain the 
appeal, and the motion to dismiss is overruled. 
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No. 7479. 


Mave ems D’Avvitiiens, Wire or Avevste De Livavpars, vs. Her 
HvusBanp. 


Article 147 of the Civil Code has no application when the spouses, at the time the eult te 
brought, are residing in a foreign country 

It is not necessary that the parents of the spouses, though they were parties to the marriage 
contract, should be made parties to the suit of the wife for a diverce and settlement of 
her rights under the marriage contract. 

The Courts of Louisiana have jurisdiction of the enuit of a wite for a diverce, thengh th: 
marriage, as well as the causes alleged for the diverce, took place in Franee, if the hus 
band, a citizen and resident of this State, was only temporarily staying in France, when 
the marriage and the acts complained of, occurred. 

Verbal evidence to prove a misunderstanding between Counsel is inadmissible when, ander 
the rules of Court all agreements of Counsel must be in writing. 


— trom the Fourth District Court, parish of Orleans, Houston, 
AA Jz 





J. L. Tissot and Chas. F. Claiborne for Plaintiff and Appellee : 

Defendant declared in his marriage contract that. he was a citizen of the 
United States and of the State of Louisiana, domiciled in the City 
of New Orleans. His wife followed his condition, and has no other 
domicile than that of her husband. C.C. art. 39; 29 An, 253; Story, 
Conflict of Law, 246. Suit must be brought before the Court of the 
Defendant’s domicile. 27 An. 566. 

All Exceptions are waived by going to trial on the merits, without re- 
quiring a decision thereon. 23 An, 254; 18 An. 207 ; 26 An. 312. 


Robt. G. Dugué for Defendant and Appellant: 

Defendant was not represented on the trial in the lower Court, owing to 
a misunderstanding between Counsel. He is entitled to a new trial. 
Verbal evidence is admissible to prove the misunderstanding. There 
is no law or rule of court which requires evidence of this fact to be 
in writing. 

Under art. 147, C. C., a house should have been assigned by the Court to 
Plaintiff, as a residence during the pendency of the suit. 

There are necessary parties wanting to the suit. 

The testimony taken under Commission was illegally received. 





The opinion of the Court was delivered by 

FENNER, J. This is an action of divorce for maltreatment, adultery, 
and abandonment, accompanied by a demand for a decree maintaining 
the validity of a donation to plaintiff by her husband of twenty-five 
thousand dollars made by marriage contract upon terms and conditions 
therein set forth, and reserving her rights to al} other advantages stipu- 
lated in her favor in said marriage contract. 
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The defendant filed a number of exceptions to the action, all of 
‘which were overruled by the judge a quo, and, we think, properly. We 
see no merit in any of them; and only three of them are sufficiently 
serious to require notice, viz.: 


Ist. He excepts that no house had been assigned to plaintiff as a 
residence during the pendency of the suit, under C. C. art. 147. This 
article has no application to a case like the one at bar, when the spouses 
were residing in the house of the wife’s parents in a foreign country, 
and the husband had abandoned her and eloped with a concubine. 


2nd. That the parents of the spouses, who were parties to the mar- 
riage contract, were necessary parties to the suit. The object of the 
suit, so far as the marriage contract is concerned, is simply to settle the 
wife’s rights thereunder as against the husband. It does not affect any 
rights which may accrue to the parents under the stipulations of the 
contract, and there was no necessity for making them parties. 


8rd. That plaintiff's complaints are of matters which occurred out 
of the State, and the marriage having taken place out of the State, and 
the wife never having actually lived here, such matters cannot be 
ground for action of divorce here. The cases referred to by counsel in 
9 An. 317 and 13 An. 1, only hold that parties who did not contract mar- 
riage under, or with reference to, the laws of this State, and who only 
acquired a domicile here subsequently to the marriage, cannot. maintain 
action for divorce here on matters which occurred elsewhere and prior 
to their domiciliation here. 

In this case, though the marriage actually occurred in France, the 
marriage contract and other proceedings show that defendant was at 
the time a citizen and resident of Louisiana, only temporarily commo- 
rant in France. The marriage there was contracted with reference to 
-the laws of this State, the husband’s domicile ; and the domicile of the 
wife, as well as that of the husband, was, from the instant of marriage, 
in Louisiana. The cases, therefore, have no application. 


The case was regularly called and fixed for trial, and on the day 
fixed the counsel for defendant was absent, and the trial took place 
without him. 

In his motion for new trial, he avers that his absence was occasioned 
by a misunderstanding between himself and one of the opposing counsel 
arising out of an interview which took place a few days before the day 
‘fixed for the trial, in which, he avers, said opposing counsel told him 
that the papers in the case, which had long been missing, had not yet 
been found, from which he inferred that the cause could not be tried. 
On the trial of the rule, he offered to make oral proof of the facts 
alleged, which the Court refused to receive, on the ground that, under 
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the rules of Court, evidence of agreements between counsel could not 
be heard unless in writing. 

The object of the evidence could only be to establish such a state 
of facts as would justify the inference of an implied agreement between 
counsel that the case would not be tried ; and we see no reason why an 
implied agreement should be provable by less or different evidence than 
is required in the case of express agreements. 

We think the exclusion was a proper application of the rule of 
Court, the wisdom of which is well exemplified in the present case, 
where the counsel take direct issue with each other as to any interview 
whatever having taken place between them. However, if the facts 
offered to be proved had been admitted, they would have furnished no 
legal excuse for the counsel’s absence. The mere statement by opposing 
counsel that the missing papers had not yet been found would not have 
justified the inference that, if found, the trial would not proceed on the 
day fixed. 

The objections to the admissibility of the testimony offered in be- 
half of plaintiff cannot be considered, because not made at the proper 
time, viz.: when the evidence was offered. The application of this rule 
is not affected by the absence of counsel, who should have been present. 
Lockett vs. Toby, 10 An. 713 ; Underwood vs. Lacapaire, 10 An. 767. 

It is a relief to us, and should be esteemed as a favor by defendant, 
that we pass over the testimony in the case without other commentary 
than to say that it conclusively establishes the allegations of the peti- 
tion fully, and justifies the relief sought and granted by the lower court. 

The judgment appealed from is therefore affirmed, defendant and 
appellant paying costs of appeal. 


In this case the Chief Justice recuses himself, having been of 
eounsel, 


No. 7520. 
W. G. Witmor & Co. vs. STEAMER OvacHITA BEILE. 


The retrocession of property does not obliterate the ownership of the purchaser, which existed 
uring the interval between the sale and retrocession ; nor affect privileges acquired on the 
property, under said ownership. 

A commercial partner has the right to confess judgment in behalf of his firm. 


| ae from the Fifth District Court, parish of Orleans. Rogers, 
J. 





J. McConnell for Plaintiffs and Appellees : 
First—The Plaintiffs rely upon the fact that their claim is for necessary 
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supplies purchased by the captain in command of the steamer, on the 
credit of the steamer, fully proven to be just and correct, and so 
admitted to be judicially. 

Second—They rely upon the seizure by the sheriff under the fi. fa., and 
the privilege given by that seizure (C. P. 722), as well as upon the 
advantage of the adverse judicial possession resulting from that. 
seizure, which rendered it legally impossible for their judgment 
debtors, McElroy & Melangon, by a retrocession or otherwise, to 
disregard that seizure or in any way affect their rights as seizing 
creditors under it. The Court will bear in mind that under the 
terms of the release, Wilmot & Co. are to be accorded all the benefit. 
resulting from the seizure, and the pretensions of Blanks, the op- 
ponent, are to be decided precisely as if the steamer still remained 
in the custody of the sheriff. 


Third—They contend that the paper (Record, 139-139), relied on by Blanks. 
as an act of sale from himself to McElroy & Melancon never conveyed: 
title, because, (1) It was simply an agreement fo sell; (2) It was 
never recorded in the office of the collector of the customs, as. re- 
quired by law. 


See U.S. Revised Statutes, secs, 4192 to 4196, inclusive. 


3 An. 88. C.C. 2796. 8 N. S. 390; 17 La. 85; 4 La. 110; 2 Rob. 182, 
229. 

Fourth—The appellees next contended that, if there was a sale and 
transfer of title as claimed by the opponent, then the retrocession 
of that title could not be made by McElroy & Melangcon to their 
prejudice, or in disregard of the rights they had acquired as fur- 
nishers of supplies in good faith, even if there had been no seizure 
made under this judgment by the sheriff. The Codein positive 
terms prohibits individuals from renouncing what the law has es- 
tablished in their favor, when the rights of others are affected 
thereby. 


C. C. art.11. 6 An.2. C.C. 1989 (1984). 28 An. 739. 2 Rob. 180. 4 La 
198. 23 An. 355.. 4 La. 198; 9 Rob. 306; 3 N.S. 466. 


Bentinck Egan and Singleton & Browne for Opponent and Ap- 
pellant : 
First—Plaintiffs had no privilege on the boat at the time the seizure was 
made. Their claim was prescribed. C. C. 3277—3237. 
Second—Defendants were not commercial partners, and one of them had 
no right to confess judgment for the other. C. C. 2997. 1 An. 147. 
C. P. 206. 3 An. 34. 
Third—The nullity of a judgment may be alleged, even collaterally, in 
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any form of proceeding, by any one having the least interest to 
have the nullity pronounced. 30 An. 694; 1 N.S. 9; 21 An. 26; 11 
An. 761; 24 An. 252; 8 N.S. 145. 


Fourth—The retrocession, by virtue of the resolutory condition, put the 
parties back in the same position they occupied previous to the 
sale, and the opponent took his property back free from all charges 
created by the purchasers or resulting by the operation of the law 
from his possession as owner. C. C. 2046. 19 La. 28; 6 An. 2;8 
La. 83; 12 An. 699; 7 An. 135, and Stevenson vs. Brown, not yet 
reported. 


The opinion of the Court was delivered by 

Fenner, J. On October 12th, 1876, F. A. Blanks, by private agree- 
ment, sold to McElroy & Melancon the steamboat “ Ouachita Belle,” for 
the agreed price of $34,000, of which $15,000 was paid in cash, and the 
balance was to be paid by stated installments. The vendor subsequently 
received, on account of the price, $1750, making in all $16,750 paid 
by the vendees. McElroy & Melangon received possession of the boat 
as owners and ran her as such, McElroy acting as captain and Mel- 
ancon as agent and financial manager. While so running her, they 
became indebted to plaintiffs in the sum of $5700 for supplies of coal 
furnished to, and actually used by, the boat. 


In May, 1877, Wilmot & Co., plaintiffs, brought this suit, for above 
debts, against McElroy as captain, and McElroy & Melancon, as owners 
of the boat; and McElroy acting for himself as captain and for both 
the owners, appeared and made a confession of judgment as prayed for, 
upon which judgment for the amount claimed, and with special privilege 
upon the boat, was rendered. 


The testimony makes it clear that this action of McElroy was taken 
with the knowledge of Melancon, and was approved and ratified by him, 
and he urges nothing against it. Subsequently, Plaintiffs issued execu- 
tion on this judgment, and on the 24th of August, 1877, the boat was 
actually seized thereunder. 


On the 25th of August the following act of retrocession was exe- 
cuted: 

“We purchased from Captain F. A. Blanks the Steamer Ouachita 
Belle, on the 12th of October, 1876, for the price of $34,000, and we paid 
eash on account of the price about fifteen thousand dollars ($15,000), and 
hhave had possession of the said boat ever since the day we purchased. 
We are absolutely unable to pay the balance of the purchase-price, or 
any part thereof, and we hereby cancel and annul the sale, and return 
the boat to Captain F. A. Blanks. We, the purchasers, make no claim 
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for the cash paid by us on account of the price, and Captain Blanks 
makes no claim for the use of the boat, one to offset the other. 

* New Orleans, August 25, 1877. 

“ (Signed) | “ JAMES P. McELROY, 

“E. O, MELANCON, 
. “F. A. BLANKS.” 

Blanks thereafter filed his opposition claiming the dissolution of 
the seizure and that he be decreed the owner of the boat and that she 
is, in no manner, liable to be seized under plaintiffs’ judgment. 

He bases his demand upon the ground that the foregoing retroces- 
sion was simply a voluntary enforcement of the resolutory condition, 
the effect of which was to operate a complete revocation of the original 
sale and to cause the property to revert to him, free from any charge- 
or encumbrance created by the purchaser. 

The doctrine, that the rights of bona fide encumbrances upon the: 
property in the hands of purchasers who have not paid the price can be 
cut off by any thing but a judicial rescission of the sale for non-com--. 
pliance under the resolutory condition, was not adopted by this Court 
without grave consideration of the injustice likely to result therefrom 
in particular cases, and without a recognition of the nicely balaneed 
conflict of authority which existed on the subject; and, at last, it re- 
ceived only the diffident assent of Judge Slidell and encountered the 
positive dissent of Chief Justice Eustis—all of which appears from the 
opinions iu the case of Chrétien vs. Richardson, 6 An. 2, upon which au- 
shority alone the principle rests. 

While recognizing the authority of this case, we are not disposed 
to extend its application one whit beyond the terms which it prescribes. 
Those terms are tersely expressed in the following extract, viz.: “ When- 
ever a necessary cause of resolution exists, the purchaser may do vol- 
untarily what he can be compelled to do by suit.” 

It is perfectly clear that McElroy & Melancon could not have been 
compelled, by suit, to do that which they have done by this act of re- 
trocession. Nothing is better sett'ed than that the party who demands 
the rescission of his contract must restore his adversary to the situation 
in which he was before the contract, and, in cases of sale, must restore 
whatever portion of the price he may have received. 

23 A. 355, 28 A. 739, 2 Rob. 166, ete. 

It follows that Blanks could not have compelled McElroy & Mel- 
angon to rescind this sale without first returning to them the $16,750, 
which, as heretofore shown, had been paid by them on account of the- 
price. If he had done this, it would have furnished them a fund out of 
which the debt of plaintiffs might have been, and should have been,. 
paid. If the parties desired to substitute the voluntary for the judi-- 
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cial rescission, and to give to the former the extraordinary effect of 
revoking the contract ab initio and of obliterating all claims and privi- 
leges of third persons against the property which may have been ac- 
quired during the possession of the purchasers, we are satisfied they were 
bound to comply, in their voluntary act, with all the requirements which 
the law would have imposed in the judicial proceeding. The purchasers 
had no authority to abandon, or even to compromise, the rights secured. 
to them by law, to the prejudice of a creditor who, by seizure or other- 
wise, had acquired a privilege on the property. 

Civil Code arts. 11, 1989. 

George vs. Knox, 23 A. 354. 

For these reasons, we agree with the learned judge of the District 
Court that the retrocession did not have the effect sought to be attrib- 
uted to it. It cperated merely as a conventional reconveyance of the 
property, binding the parties thereto according to the terms of their 
stipulations, but not obliterating the antecedent ownership of the pur- 
chasers during the interval between the sale and retrocession, nor 
affecting privileges acquired under said ownership. 


Taking this view, we consider it as disposing of the case. We can- 
not recognize the right of Blanks to dispute the validity of the judg- 
ment against McElroy & Melangon, in absence of any imputation of 
fraud or any question as to the reality and justice of the debt, upon 
grounds affecting merely the modus procedendi not raised or desired to 
be raised by defendants. Melangon does not dispute the authority 
of his partner to confess judgment for them both ; but, on the contrary, 
admits his authority and confirms and ratifies his act. But we think, 
at all events, the judgment was valid. It is not denied that, after the 
purchase of this vessel, McElroy & Melangon were associated together 
for the purpose of carrying personal property for hire, and were actually 
so engaged with this very vessel at the time when this debt was in-, 
curred. They were therefore commercial partners. 

Kimball vs. Blane, 8 N. S. 390. 

Black vs. Savory, 17 La. 85. 

David vs. Eloi, 4 La. 110. 

2 Rob. 182, 129. 

ist. A. 147. 

There is no evidence of any express dissolution of this partnership, 
nor is such dissolution to be implied from the mere fact of a temporary 
laying up of their vessel. 


The suit was brought against the “ Commercial firm of McElroy & 
Melancgon, composed of James P. McElroy & E. O. Melangon.” The 
judgment is confessed by McElroy in behalf of said firm, and is ren- 
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dered against **McElroy & Melangon & E. O. Melangon & J. P. Mc- 
Elroy.” 

Unless it be shown that the partnership had been dissolved prior to 
the judgment, hé had a right to confess judgment for the firm. It is 
not so shown. The case of Hefferman vs. Brenham, 1. A. 147, relied on 
by counsel for opponent, has no application. That case only holds that 
in suits against a partnership which has no social name or title a cita- 
tion addressed to one partner will not bring the firm into Court, under 
Art. 198 of the Code of Practice. But here it appears the partnership 
had a firm name; and, besides, it is not a question of citation. The 
power of a member of a commercial partnership to confess judgment 
against the partnership is not impaired by the want of a social name. 
The judgment was-perfectly valid; and the seizure thereunder con- 
ferred an unquestionable privilege antedating the retrocession to Blanks. 
Under the doctrine of Lalance vs. Wolff, 28th A. 942, even a judicial 
proceeding to enforce the resolutory condition could not be maintained 
to the prejudice of such a seizure of movable property, which is assimi- 
lated fo a sale of movables; and the Court there held that “the rights 
to and upon movable property are subject to rules different from those 
relating to immovables,” and, substantially, that a vendor could not 
dissolve the sale of movables “found in the hands of a second and 
third vendee.” We prefer, however, not to place this decision upon the 
doctrine of that case, because it is unsupported, and the questions in- 
volved are so important that we do not wish to follow it hastily, where 
it has not been discussed by counsel. 

The rights of plaintiffs here are sufficiently supported by the posi- 
tion first taken. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 

Rehearing refused. 

















NEW ORLEANS, MAY, 1880. 613 





Clarkston vs. Vincent & Co. 








No. 6521. 
Marie CLARKSTON vs. VINCENT & Co. 


‘En an action for slander of title, the Defendant, by setting up title in himself to the property, 
stands in the position of a plaintiff in a petitory action and must make out his case. 

It has been often held that, when a party relies on a title acquired by a sheriff's sale, he must 
show, not only the sheriff's Deed, but the writ and judgment on which the sale is based. 


PPEAL from the Fourth District Court, parish of Orleans. Camp- 
a bell, J. 


‘Tobias Gibson for Plaintiff and Appellee. 


Bayne & Renshaw for Defendants and Appellants : 

In a petitory action the contending parties must claim the same property. 
Until the identity of the property be shown, the rules relative to 
petitory actions are inapplicable. 

As against one in possession claimant is not bound to show title in him- 
self good against the world; a fortiori is he not required to make 
such proof when the adverse party does not claim to be in posses- 
sion. 8 La. 239-246; 8 An. 499. 

‘The rule that the party relying on title acquired by sheriff's sale must 
show deed, writ, and judgment, not invariable; he is only held to 
offer the best evidence he has, although not including the afore- 
mentioned. 16 La. 441; 17 La. 40. 

‘That he does not offer them is ground for objection only ; if there be no 
objection, the sheriffs deed is conclusive. 15 An. 389; 20 An. 242, 
380; 10 An. 503. 

The opinion of the Court was delivered by 

Topp, J. This is an action for slander of title. The plaintiff 
charges the defendant with having slandered her title to a lot and im- 
provements thereon in the city of New Orleans. She claims to be the 
owner of the property, and to have had the quiet and uninterrupted 
possession of it since January the 10th, 1861, under a purchase of that - 
date from one J. M. Green. She claims title also by prescription, by 
virtue of her alleged possession under a title translative of the property 
for more than ten years. Damages are claimed against the defendants 
for $1000, and plaintiff also asks to be quieted in her possession and 
for a recognition of her title. 

The defendants pleaded the prescription of one year against the . 
action, which was overruled, and also a peremptory exception denying 
that plaintiff's possession authorized the action, which exception was 
referred to and tried with the merits. 

40 
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In their answer the defendants virtually admitted the acts charged 
as slander, by setting up title in themselves to the property. 

There was judgment for the plaintiff, and defendants appealed. 

The plea of prescription was properly overruled. The plaintiff 
brought the suit within one year from the time the claim of the defendants 
to the property was brought to her notice and asserted against her, which 
constituted the alleged slander on which the action is mainly based. 

The defendant by setting up title in himself to the property stands 
in the position of a plaintiff in a petitory action, and must make out 
his case. 9 M. 714, 2R.331. 12 A. 873. 27 A. 307. 

The plaintiff has shown an uninterrupted possession of the premises 
from the date cf her purchase, on the 10th of January, 1861, to the insti: 
tution of her suit, on the 23d of November, 1875. She has also shown 
that her vendor Green acquired the property by act of sale from Mrs. 
H. J. Nicholson, widow of F. B. Conrad, and tutrix of his minor heirs, on 
30th June, 1859, and that Conrad bought from D. J. Wicks on Ist De- 
cember, 1846. 

It is also in evidence that that lot was unimproved when bought by 
the plaintiff, and that she has erected a dwelling-house and made other 
valuable improvements thereon. 

The defendants’ title is derived from a sheriff's sale made under an 
order of seizure and sale against one A. Ehrlich on the 29th of August, 
1874. Ehrlich bought from T. A. Bartlette on 4th November, 1871, and 
Bartlette at sheriff's sale on 7th November, 1845, under alleged judg- 
ments against D. J. Wicks, thus both parties tracing their alleged titles 
to a common author. 

At the time the defendants purchased at the sheriff’s sale under their 
proceeding against Ehrlich, on the 29th August, 1874, and at the time of 
Ehrlich purchase from Bartlette, on the 4th of November, 1871, the plain- 
tiff was in the quiet and undisturbed posséssion of the premises under 
a recorded title translative of the property. To recover against her, 
defendants must show a better title. They have failed todoso. They 
show a sheriff's deed, based on an order of seizure and sale, and the 
proper writ under it in the case of Vincent & Co. vs. F. A. Ehrlich, also 
an act of sale from T. A. Bartlette to Ehrlich, likewise a sheriff's deed to 
Bartlette purporting to be under writs of fieri facias issued in the cases 
T. A. Bartlette vs. D. J. Wicks and S. Sampson vs, D. J. Wicks, but we 
do not find in the record either the judgments or the writs of execution 
under which the sale purports to have been made. 

It has been often held that where a party relies on a title acquired 
by sheriff’s sale he must show not only the sheriff’s deed, but the writ 
and judgment on which, the sale is based. 5 A. 584; 8 A. 138; 13 A. 450. 
See, also, H. D., 1st vol., p. 586, sec. 9. 
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Even admitting, then, that the titles asserted by the parties to this- 
suit cover the same property which is disputed, we are satisfied that the: 
defendants have not established their ownership of the property by 


sufficient proof. 

The evidence does not authorize the amount allowed by the court. 
a qua as damages, and in this respect the judgment appealed from must. 
be amended. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be amended by rejecting the damages therein allowed, 
and that it be affirmed in every other respect, the costs of the lower 
court to be paid by the defendants, and of this appeal by the plaintiff. | 

Rehearing refused. 





No. 6447. 


Mrs. Emma F. WEEKs, Widow or Rosert H. WEEKS, DEcEASED, vs. NEw- 
OrLEANS & CARROLLTON R. R. Co. 


Contributory negligence caused by the inebriation of the party injured, will exonerate the- 
party inflicting the injury, from responsibility, if there is no fault on his part. 

The fact that the party causing the injury, under such circumstances, has paid the doctor's 
bill of the party injured, is an act of praiseworthy charity, and not an acknowledgment 
of responsibility and estoppel from denying it in a suit for damages. 


Fe from the Superior District Court, parish of Orleans, Lynch, 
J. 





Cotton & Levy and Henry P. Dart for Plaintiff and Appellee : 


Although plaintiff's misconduct may have contributed remotely to the 
injury, if the defendant’s misconduct was the immediate cause of it, 
and with the exercise of prudence he might have prevented it, he is. 
not excused. Redfield on Railways, vol. 2. sec. 177; 10 An. 33; 17 
An. 19; 23 An. 182. 

The doctrine of contributory negligence does not apply to this case. 

Defendants have acknowledged their liability by paying the doctors” 
bills, and are estopped from denying it. 

The verdict of the jury, not being excessive, should not be disturbed. 
C. C. 1934, sec. 3 ; 20 An. 27 ; 18 An. 26; 17 An. 20. 


L. E. Simonds for Defendants and Appellants : 


The evidence shows clearly that there was no fault on the part of De- 
fendants, but, on the contrary, that the accident was caused by the 
fault of the deceased alone. It is, therefore, a case of contributory” 
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negligence on the part of the injured party, and he cannot recover 
damages. 2 Redf. on Law of Railways, p. 262, taken from 11 Tr. 
Common Law Rep. 377. 11 An. 292; 23 An. 462; 27 An. 56; 27 
An. 53; 3 An. 48; 6 An. 496; 30 An. 20. 





“The opinion of the Court was delivered by 

Levy, J. The plaintiff sued the defendant to recover damages to 
the amount of fifty thousand dollars, on account of injuries alleged to 
hhave beer received by her husband, in being run over by the car belong- 
ing to the railroad company (defendant), which injuries, she alleges, re- 
sulted in the death of said husband. The case was tried by a jury, and 
there was a verdict and judgment in favor of the plaintiff for five thou- 
sand five hundred dollars, with legal interest from judicial demand and 
for costs of suit, from which judgment this appeal is taken. 


The evidence on trial discloses the following facts: The deceased, 
Robert H. Weeks, on the evening of the 8th of May, 1875, between the 
hours of seven and half-past seven o’clock, had been a passenger, in 
ear No. 9 of the N. O. and Carrollton Railroad Company, having gotten 
on the car at the stand on Jackson near Tchoupitoulas street. When 
he reached his destination, the car was stopped, near the crossing of 
Constance street on Jackson, and after getting out he afterward fell 
across the track. Car No. 14, driven by Johnson, an employee of the 
Railroad Company, was coming behind No. 9, going in the same direction, 
and when No. 9 stopped was about a block behind it. It appears that 
the driver Johnson discovered the deceased on the track about the time 
hhe reached Constance street, the deceased being on all fours and en- 
deavoring to rise, or in a stooping position making efforts to get up; 
the driver hallooed “ Get off the track,” and about the same time put on 
the brake ; the movement of the car was checked and almost stopped, 
when the horse struck the man and he was thrown under the wheels, 
which passed over the man and rested on him. Several persons who were 
mear the spot rushed to the car and succeeded in rolling the car off the 
body, when the horse becoming unmanageable jerked the car forward 
and the wheels again passed over the body. The persons who were 
wendering assistance then unhitched the horse, extricated the man, who 
‘was carried to a neighboring drug-store, where a physician was sent for, 
who discovered that one leg and an arm had been fractured and crushed. 
Shortly thereafter the man was taken to his home. On the next morn- 
ing the leg was amputated, and on the 13th of May, 1875, five days after 
‘the accident, the man died. At the drug-store, he recovered conscious- 
mess for a while, and was also conscious while he was being carried from 
&he drug-store to his residence, and during the time between the accident 
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and the day of his death spoke intelligibly to one of his physicians 
’ and complained of pain and suffering. 

The grounds upon which plaintiff seeks to recover are specially set: 
forth in the petition as follows: 1st. That the company is liable for in- 
juries done to persons through defective machinery or cars used in ear- 
rying passengers. 2nd. That, in this case the “brake” on car No. 14 
was not secure and firm as on other cars used by other companies. 3d- 
That the driver had not skill, strength, experience, and capacity to man- 
age andrun thecar. 4th. That the horse was not a gentle and safe 
animal for the work in which he was employed, and this was known to 
the company, its officers, and employees. 5th. That the employee was 
running the horse and car at a rapid rate of speed, in violation of the 
charter and by-laws of the company and the ordinances of the city of 
New Orleans, limiting the speed. 6th. ‘That at the time and hour of the 
occurrence the company has been in the habit of running their cars 
from the foot of Jackson street to their depot at a rapid speed of 
from ten to fifteen miles an hour, with the knowledge and sanction of 
the officers and employees of the company, and running at such speed 
before coming in collision with the body of deceased, by reason of suel 
recklessness and disregard of life and limb and gross neglect, her hus- 
band was killed. 

Plaintiff relies upon Art. 2315, C. C., for the right to institute the 
suit ; the right of action which her deceased husband had having sur— 
vived ‘solely to her, as widow of the deceased, who left no minor 
children. 

This article only subrogates the plaintiff to the right of actiom 
which the deceased, himself, had, and could only recover the damages 
suffered by deceased himself. Earhart vs. N. O. & C. R. R. Co., 17 Anw 
243. 

To entitle one to recover in a case like this, where it is claimed that 
the injury and consequent damages are caused by negligence, he must 
bring it within the operation and intent of the law, and it seems to bea 
well-settled principle that, “negligence, whereby injury results to a party, 
generally belongs to that class of wrongs denominated torts; and the 
general rule is, that for all injuries to a person, resulting from the negli- 
gence of another, and to which the party injured has not, by his own act 
or negligence materially contributed, the party injured may recover alf 
such damages as directly and naturally flow from the negligence ;” but 
“if the party injured contributed to produce the result, he is in part 
delicto, and cannot recover damages.” Such is a brief statement of the 
general principles of law in such cases. Field on Damages, 517. 11 An_ 
292 ; 27 An. 53; 30 An. 20. Redfield on Railways, 117. 23 An. 464; & 
An. 48. 
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A careful perusal of the evidence and consideration of all the facts 
proven on the trial of this case lead us to the conclusion that there 
was no defect in the machinery of the car No. 14 which in any manner 
contributed to the fatal accident which befell the deceased Weeks. The 
testimony of Ahern shows that it was “in perfect order, as good as 
new.” It is also proven that the driver Johnson was not wanting in 
skill, strength, experience, and capacity to manage the car. On the con- 
trary, he is shown to have been engaged in driving an express wagon for 
ten years and performing the duties of receiving and delivering pack- 
ages, and for more than a year previous to the accident in driving street 
cars ; his lameness did not interfere with his efficiency as a driver. It 
is also proven that the horse drawing the car was a “gentle and safe 
animal.” The witness Ahern, who was in charge of the car-station of 
the railroad company testifies that the horse had been under his charge 
for nearly two years; he was a perfectly gentle horse; witness had 
“employed him in every conceivable manner; he had no bad habits.” 
George Jenkins, in charge of the company’s stables, testifies to same 
effect. The horse manifested no wildness, and did not become unman- 
ageable until he came suddenly upon the deceased or in contact or col- 
lision with him, and afterward when the body was under the wheels 
and the persons were endeavoring to roll the car back. It is not dedu- 
cible from the evidence that the accident was attributable to wildness of 
the horse. When rehitched to the car, after the body had been removed 
and he was out of the crowd, he proceeded on his route in his accustomed 
quiet manner. As to the rate of speed at which the car was moving, 
the witnesses do not fully agree. We gather, however, that the cars on 
Jackson street were in the habit of going faster than on some of the 
other streets. The rate of speed of the cars of this company is limited 
by city ordinance to six miles per hour. We think that there was no 
unusual speed of the car at the time of the unfortunate occurrence, and 
the weight of testimony is to the effect that it was moving at the ordi- 
nary rate, and we fail to see that the accident was attributable to any 
unusual speed. 

Mr. Lewis testifies that in his opinion the rate of speed was about 
seven miles. Mr. Jeter thinks about eight or nine miles; Mr. Brutnell 
about eight or nine miles ; thinks it was going at the speed they usually 
drive, and that the cars were about 300 feet apart. Mr. Swan says that 
the car was going at common speed. Mrs. Baldwin suys: “The car 
‘was going at a very moderate gait ; it was not going at an unusual gait.” 

Mr. Hebert testifies that he saw a dark figure or object in the street, 
which he thought was either a man or boy, and about the same time 
saw a car approaching from the direction of the river; that the man 
was not then on the track; that the object stepped on the track and 
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seemed to him to be stooping as though applying his ear to the rail ; 
that the car got nearly within twenty feet, when the driver hallooed three 
times tu the man to get out of the track, and the driver put on the brake 
and stopped the car almost still, and would have stopped it, had not the 
horse, who saw the object on the track, backed aside and toward the car 
and afterward jumped over the man and pulled the car on him. Mr. 
Hebert also states that the horse was going at an ordinary trot; that 
when he saw Weeks he was off the crossing and near the track. The 
evidence satisfies us that the deceased did not use that proper care and 
prudence, the exercise of which would have prevented the accident. It 
matters not that he may have been under the influence of liquor ; that 
would afford no excuse for his own negligence, and if negligence, neg- 
lect, or recklessness had been shown on the part of the employees or 
officers of the company, without contributing negligence on the part of 
Weeks, the fact of his drunken or sober state should neither have miti- 
gated nor aggravated their offense ; and if while in a state of intoxica- 
tion or under the influence of liquor his own acts-of negligence and 
imprudence tended to bring about the disastrous injury of which com- 
plaint is made, no greater care could be required of the company, its 
employees and agents, than it would be bound to take as to one per- 
fectly sober. In this case, however, the knowledge of the inebriated 
condition of Weeks is not brought home to the driver, and we think he 
used all the care, diligence, and exertions in his power to prevent an ac- 
cident which would not have occurred if the deceased had not blunted 
his faculties by the excessive indulgence in dink on that evening ; and 
the evidence shows that while the deceased was not unable to walk, he 
was considerably under the influence of liquor, having during the whole 
afternoon indulged very freely in the use of ardent spirits. On his first 
recovery of consciousness, at the drug-store, when a suggestion was 
made in regard to the arrest of the driver, Weeks, the deceased, said 
“T am to blame; don’t arrest him;”’ thus exculpating him in the 
matter. 

~The plaintiff contends that the corporation, defendant, is estopped 
from denying its liability for this death, after confessing a partial liabil- 
ity by paying the doctor’s bills. We cannot take this view of the com- 
pany’s action, and are of the opinion that the doctrine of estoppel 
cannot be applied, as insisted by the plaintiff. The employment of 
physicians and surgeons to attend on the injuries sustained by Mr. 
Weeks, and payment for their services, was an act of humanity most 
praiseworthy and creditable to the officers of the company, and the evi- 
dence discloses that this is generally done in instances where accidents 
occur and injuries are sustained on its road. The generous exercise of 
charity and prompt relief extended tothe suffering, without solicitation, 
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can hardly be construed into an assumption of liability and acknowl-— 
edgment of wrong in this case. 

It is therefore ordered, adjudged, and decreed that the judgment 
of the lower court be annulled, avoided, and reversed, the verdict of 
the jury set aside, and plaintiff's demand rejected at her costs in both. 
courts. 

Rehearing refused. 


No. 7865. 


Strate oF Lovistana vs. A. W. ToMPKINs. 


This Court cannot, in a criminal case, consider either a statement of facts made by the Judge~ 
a quo to explain his rulings, or one made by the Counsel of the accused, to explain his ob» 
jections to the said rulings. 

An Indictment is not defective, in a prosecution for embezzlement, because it does not disclose 
from whom the accused received the money charged to have been embezzled. 

A demand for the money or property embezzled, and denial by the accused, of its receipt or 
possession ; or a failure or refusal to account or rendition of false account after demand, 
are not necessary and essential elements of the crime of embezzlement. 


PPEAL from the Superior Criminal Court, parish of Orleans. Whit- 
aker, J. 


Kelly & Lazarus for Defendant and Appellant : 

The information should lave disclosed from whom the accused received’ 
the money charged to have been embezzled. 2 Archbold (Pomeroy’s: 
Ed.) p. 1338, 1341 ; 3 C. & Payne, 422; 5 C. & Payne, 300. 

The information charges the accused as agent, and not as a depositary 
or bailee, and there is a variance between the fact alleged and the 
fact attempted to be proved. The evidence on this point should not 
have been received, and Defendant is entitled to a new trial. 


Concealment or denial of the receipt of the property charged to have 
been embezzled, are essential elements of embezzlement. Archbold, 
p. 1953; 7 C. & Payne 833 ; ib. p. 834; 1 C. & Marshman, p. 422; 3 
C. & Payne, 422; 6 Gray (Mass.) 15; 9 California, 314; 8 Cal., 42 ; 
36 Texas, 647. 


J. C. Egan, Attorney-General, contra. 


The opinion of the Court was delivered by 

Levy, J. The defendant, A. W. Tompkins, was tried and convicted 
on an information for embezzlement. 

The information charges that the defendant, being agent of one 
C. G. Hannah, did by virtue of such agency, and while he was acting as: 
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agent, receive and take into his possession, for and in the name and om 
the account of said Hannah, his principal, certain money and other 
articles, and the said money and property so received did fraudulently 
and feloniously wrongfully use, dispose of, ccnceal, and otherwise em- 
bezzle. 

After conviction by the jury defendant made a motion for a new 
trial, and also made a motion for arrest of judgment, both which were: 
refused. 

Bills of Exception were taken by defendant to the charge of the 
Court: Ist, “that if the jury should conclude that the accused is not 
guilty of embezzlement, they may find him guilty of grand or petit 
larceny, under section 1056 of the Revised Statutes of the State.” The 
ground of objection thereto by the defendant is “ that the provision of 
the statute referred to in the charge, allowing, in certain cases of em- 
bezzlement, an alternative verdict of larceny ” does not apply to persons: 
charged in an indictment or information for embezzlement in the 
capacity of an agent. In the reasons given in the bill by the judge a 
quo it is stated: “If the court erred in this charge, it did not affect the 
verdict, which was, that the accused was guilty of embezzlement ;” the 
accused was not damaged thereby. This reason is adopted by us, and 
disposes of this exception. 

2nd. On the examination of C. G. Hannah, the prosecuting witness, 
the District Attorney propounded the following question: “Did you 
give the accused any money as your agent to take care of for you, or 
did you deposit any money with him?” Counsel for the defendant ob- 
jected to this question on the ground, Ist, that the information charged 
accused with having received the money from a person other tham 
Hannah, his alleged principal, and while acting as agent and in that 
capacity, and that the accused received the money for and not from his 
alleged principal, and that there was a variance between the fact as 
charged and the fact as attempted to be proved.” The court held that 
this was part of the res geste, and admissible, and it was afterward 
shown by the State that the money was deposited by the accused for the 
prosecuting witness with the hotel clerk, and by the clerk delivered to 
accused, who did not return it, but concealed its possession.” 2d, “ that 
the information does not disclose whether the money alleged to have 
come into the possession of accused, either from Hannah or from a third 
person, was then unconditionally to be returned to his alleged principa? 
if entrusted by him, or to be transmitted or accounted for to said alleged 
principal, if received as agent fora third party. The Court held that: 
this 2nd ground of objection could not be gone into by way of objection 
to testimony, and that this was not the proper mode for its presenta- 
tion.” 3rd, “That the information charges the accused as agent, and 
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not as a depositary or bailee, and there is a variance between the fact 
alleged and the fact attempted to be proved. As to the third point, the 
Court held that it was essential to prove the delivery of the money as 
agent, and that the question objected to tended to elicit the facts in that 
regard.” We do not think there was error in the ruling of the lower 
Court. The jury was to judge as to the sufficiency of the proof to sup- 
port the averment that the accused received the money and took into 
his possession as agent, and the question was directed to the elucidation 
of the facts of the receipt, delivery, and taking into possession, so that 
they might decide as to the character in which the money was held by 
accused, 

The 3rd bill of exceptions is to the following rulings: Counsel for 
accused requested the Court to charge, Ist, “ That concealment was one 
of the essential elements necessary to constitute the crime of embezzle- 
ment, and if there was no concealment or denial of the possession or 
receipt of the money or property alleged to have been embezzled, the 
accused must be acquitted.” 

Thereupon the Court charged that concealment was one of the 
essential elements of embezzlement, and if there was no concealment 
the accused must be acquitted. 2d. Counsel for accused requested the 
Court to charge further “that, to constitute concealment, there must 
have been a denial upon the part of the accused of the possession or of 
the receipt or of the custody of the money property, or a demand or 
something equivalent to a demand for the possession, or an account of 
the property, and a refusal to deliver or a denial of the possession or of 
the receipt of the property ; and, that, although the failure to account 
for the property within a reasonable time after its receipt may be con- 
sidered as a circumstance going to show a concealment, where accounts 
pass and are usual between the parties, and yet that fact independent 
and by itself is not sufficient to constitute concealment and a denial of 
the receipt of the property.” And the Court refused to deliver all the 
second charge referred to in this bill on the ground that, “ concealment 
of the misappropriation of the property entrusted to the accused as 
agent was sufficient to constitute, with the other necessary ingredients, 
the crime charged.” The Court charged that the failure of the agent 
to account to his principal, if such failure had taken place, might be 
considered a circumstance going to show concealment, but declined to 
qualify that instruction by limiting the ruling to those cases where ac- 
counts pass and are usual between the parties. There is embodied in 
the reasons given by the judge a quo for his rulings on this exception 
a statement of facts which, he states: “is made to eiable the higher 
tribunal to judge of the applicability of the instructions requested to 
the facts of the case, to which this Court could not refer in dealing with 
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the jury.” 3d. Counsel for the accused asked the Court to charge the 
jury: “that twelve hours after the money and property are entrusted 
to the accused, and which he is alleged to have embezzled, is not a 
reasonable time within which to account without a demand or request 
for an account, even when accounts are usual between the parties, and 
there never having been a demand for the property nor an account 
asked for, from the time the alleged receipt of the property by the ac- 
«cused nor a demand nor a concealment of its possession or receipt, the 
accused is not guilty of embezzlement.” The Court refused to charge 
the jury as requested in this third part of the application. 

Counsel for the accused disagreeing as to the correctness of the 
“* statement of facts” of the District Judge, made out and filed in the 
record, with his exceptions, a “statement of facts” in accordance with 
bis understanding and recollection of them, giving the same reason there- 
for as was given by the judge a quo. 

We can only conclude that the jury considered the testimony which 
was adduced before them, and as we cannot pass upon the facts of the 
case, we are not called upon nor can we consider either the statement 
made by the judge a quo or counsel of accused, or reconcile the differ- 
ences in their statements. 

We are of opinion that there is no error in the rulings of the Court 
a qua and the charge as given. 

Time within which there is a failure to account is not essential to 
constitute concealment, but all the circumstances and facts may be con- 
sidered by the jury as establishing the intent of the party. 

It is contended by the counsel for defendant, that the information is 
«lefective because it does not disclose from whom the accused re-eived 
the money charged to have been embezzled. Bishop on Criminal Law, 
3 347, says: “There is some difference in meaning, known to common 
use, between the words ‘clerk,’ ‘agent’ and ‘servant,’ but the cases 
on embezzlement seem to employ them almost interchangeably, espe- 
cially clerk and servant.” And we find it laid down in Wharton on 
Criminal Law, 3 1941, that “it is not necessary in cases of servants and 
clerks to aver from whom the money was received.” 

In regard to the necessity of proof of demand and denial to consti- 
tute concealment, and failure to account or denial after demand or re- 
fusal to account or rendition of false account as being necessary and 
essential elements to constitute the crime charged, we do not think that 
they are such essential elements as are required to make out this case. 
‘There may be “wrongful use, disposition, and concealment,” and em- 
bezzlement otherwise, as charged in the indictment, without denial or de- 
mand being made and without refusal to account or false account. In 
Commonwealth vs. Tuckerman, 10 Gray, 173, the Court held: “It may be 
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embezzlement, although there has been no demand of the property alleged 
to have been embezzled, or denial of its receipt, or false account given of 
it, or false statement or false entry concerning it, or a refusal to account 
for it.” 

And in Commonwealth vs. Hussey, 111 Mass. 432, it was held: “The 
fiduciary relation essential in embezzlement is sufficiently expressed by 
the averment that the property was delivered to the defendant upon 
the trust and confidence that he would return it to the owner on de- 
mand. A fraudulent conversion to the defendant’s own use would be 
embezzlement, whether demand were made or not, and therefore such 
demand need neither be averred nor proved.” See, also, People vs. 
Dalton, 15 Wend. 581. . 

The reasons which we have herein given cover the grounds on which 
the motion for arrest of judgment was based, and we are of opinion that 
this motion was properly denied. 

The judgment of the lower court is therefore affirmed. 


No. 7579. 


PoLicE JURY OF THE PARISH OF JEFFERSON (RIGHT Bank) vs. THos. 
McCorMack ET AL, 


The public property of the Parishes of this State is not converted into private property by 
the legislative territorial division of the Parish to which it belongs, and the consequent 
cessation of the public use to which it is dedicated. Such property, notwithstanding the 
change of territory and of use, remains what it was before, public property, extra com- 
mercium and not subject to seizure. 


oe from the Second Judicial District Court, in and for the Sixth 
and Seventh Municipal Districts of the parish of Orleans. Hous- 
ton, Judge of Fourth District Court, parish of Orleans, acting in the 
place of Pardee, J., recused. 





Ellis & Ellis and J. Fisk for Plaintiff and Appellee: 


The law governing this case is well settled. It has been held that, under 
under the legal definition of public things, R. C. C. 453, 454, public 
squares, courthouses, and jails of a parish are public property, 
and, as such, cannot be executed for debt. , 

4 A. 84, Police Jury of Baton Rouge vs. Michel. 

30 A. 65, Plaquemines Parish vs. Foulhouze. 

30 A. 61, McKnight vs. Parish of Grant. 

See, also, 21 A. 244. 

It has also been held that this rule is not affected by the consideration 
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whether or not the public property is in actual use, and that “it 
suffices that the public has a right to use.” 30 A. 67. 

It has also been settled, that in issues of this kind, the courts cannot 
consider the question as to whether or not the public property is 
necessary for the public use, for this is a political, and not a judicial 
question. Picket vs. Brown et al. 18 A. 562. 

Police Jury of Plaquemines vs. Foulhouze, 30 A. 67. 

The Defendant knew, when he bought, that the property was public. 
The Sheriff's notice of seizure, advertisement, and adjudication to 
Defendart all describe the property, as the “courthouse and 
square,” ete. (R. 179-150.) He could not plead ignorance of the law, 
R. C. C.7, and knowing that the property was public, he knew, also, 
it was not liable to seizure. He was, therefore, a purchaser in bad 
faith. R. C. C, 3452. 

Brashear vs. Dwight, 10 A. 645. 

Walworth vs. Stevenson, 24 A. 253. 

He therefore owes the rents and revenues of the property from January 
25, 1878. 

The doctrine of estoppel does not apply. 

Police Juries can only manage or administer ; they cannot alienate. A 
fortiori they cannot, by indirection, by acts of omission, or commis- 
sion, alienate. 

See R. C. C. 429, 431, 445, 2996, 2997. 

29 A. 592, 261 ; 26 A. 59. 

23 A. 191, 232, 251. 


R. S. 3 2734. 
2 Kent, Lecture XXXIIL. Sec. V. *p. 306. 
30 A. 66. 


Wm. Mithoff, District Attorney pro tem., on same side. 


E. Howard McCaleb for Defendant and Appellant : 

‘The property, not being used any more for a courthouse, ceased to be 
public, and became the private property of the Parish. Dillon on 
Municipal Corporations, 22 435, 436. 14 An. 872; 8 An. 149 ; 13 La. 328. 

Plaintiff is estopped from contesting the validity of the Sheriff’s sale, 
because he appointed an appraiser. 27 An. 314; 7 How. 183. 

Plaintiff must tender the amount of the purchase price paid by the pur- 
chaser before he can contest the validity of the sale. 24 An. 325; 
21 An. 425; 28 An. 854; 29 An., 537 ; 30 An. 174. 





The opinion of the Court was delivered by 
FeEnnNER, J. Prior to 1853, the government of the parish of Jefferson 
was divided between three distinct corporations, viz.: The Police Jury 
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of the parish of Jefferson, the city of Jefferson, and the town of Carrolf- 
ton. These corporations bore the common parish expenses in certaim 
proportions established by law. 

The whole parish, as then existing, was within the limits and juris- 
diction of the Second Judicial District Court of the State. 

It was the duty of the parish to provide suitable accommodations 
for the administration of justice by the said District Court within her 
limits, and for that purpose to provide a courthouse and jail. Rev. 
Stat. 2746. 

In 1853, the three corporations above referred to, acting through 
the medium of a joint committee appointed for the purpose, purchased 
jointly a square of ground for the purpose of erecting thereon a court- 
house and jail ; and subsequently did erect thereon the said buildings. 

The conveyance was made to the three corporations jointly, and the 
price of the land as well as the expense of erecting the buildings were: 
paid for by them “according to the regular proportion established by 
law,” as recited in the deed. 

By subsequent legislative acts, No. 138 of 1856, and No. 147 of 1858) 
the government of the parish was modified, so that it was confided to 
two Police Juries, one of the right bank, and one of the left bank, and to 
the town of Carrollton. 

It is needless to discuss the mode by which the interests of the 
former corporations in the common property were distributed betweem 
these new ones ; because it was admitted on both sides that the interest 
in the property here concerned, which accrued to the Police Jury of the 
right bank, plaintiff herein, was three hundred and thirty-five thou- 
sandths (335-1000) of the whole. 

The property so expressly bought, and the buildings so erected for 
public use, have been used for the public purposes so intended to the 
present day, and have never been used for any other purposes. 

It cannot be doubted that by such purchase and use they became 
public things, hors de commerce, and not liable to seizure. 

Police Jury vs. Michel, 4 An. 84. 

In 1874, by Act No. 71 of that year, the legislature transferred 
the town of Carrollton, within whose limits this property was situated, 
to the city of New Orleans ; but the town still constituted part of the 
Second Judicial District. 

By Act No. 45 of 1876, both the Sixth and Seventh Districts of the 
city of New Orleans (the latter being the former town of Carrollton), 
were made part of the Second Judicial District, and the Court was ex- 
pressly directed to be holden in the very courthouse here concerned, 
and has been holden there to the present day, under this legislative 
direction. 

















NEW ORLEANS, MAY, 1880. 627 


Police Jury of the Parish of Jefferson vs. McCormack et al. 








In December, 1877, under certain judgments against the parish of 
Jefferson, right bank, the latter’s interest was seized, and subsequently 
sold and adjudicated to Thos. McCormack, the present defendant, who 
has since held and controlled the same as owner. 

This action is brought by the Police Jury to annul the sale and re- 
cover the property and its revenues. 

The defendants contend that by the transfer of Carrollton to the 
city of New Orleans, the interest of plaintiff in this property, having 
passed outside the limits of the parish of Jefferson, ceased to be public, 
and became the’ private property of the parish, and subject to exe- 
cution. 

Parish organizations in this State, like counties in other States of 
the Union, are so feebly endowed with corporate life that they are re- 
garded rather as quasi corporations, deriving such powers as they pos- 
sess, not from special charters, but under general laws, and existing 
merely as involuntary agencies of the sovereign power of the State to 
exercise certain functions of local government, and to perform such 
duties as may be imposed upon them by the sovereign. Their powers 
are strictly limited, and are only “co-extensive with the duties imposed 
upon them by statute or usage.” 

Cooley on Const. Lim. pp. 240, et seq. 

Dillon on Mun. Corp. 2 10. 

They are incapable of acquiring or holding immovable property, ex- 
cept for public purposes, under legislative authority, express or distinctly 
implied. Such property, once acquired and devoted to public use, can- 
not be alienated without legislative authority. 

Dillon, 2 512. 

The extent of the legislative control over the public property of 
such corporations has been the subject of conflicting decisions ; but it is 
well settled that the legislature has power to alter or abolish the cor- 
porations, to change their territorial boundaries, to divide and transfer 
part of one parish to another, and in such case to regulate and direct 
the disposition of the property held by them for public purposes. 

Dillon, 22 37, 127, 128. Cooley, p. 235. 

The legislature may apportion the property which had been common, 
either at the time of making the division, or at a subsequent period. 

Dillon, 2 129. 

As long as the legislative power of apportionment has not been 
exercised, it seems that each division will hold and have the right to 
use the public property which falls within its limits. Dillon wubi cit. 
supra. We find no authority any where for the doctrine that public 
property can be converted into private property under any circum- 
stances, as the effect of such territorial division or transfer. 
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Nor do we find any authority recognizing the right of such a cor- 
poration to alienate, or divert from public use, such property, without 
legislative permission. 

The attempt toimply such legislative sanction in this case is entirely 
negatived by the provision in the Act No. 45 of 1876, expressly directing 
the public use, for which this property was acquired, to be continued. 

We therefore conclude that at the time when this property was 
seized and sold it remained what it ever had been, public property, 
extra commercium, and not subject to execution. 

The estoppels pleaded by defendants herein have no application to 
such a case as this. The acts of the former Police Jury referred to 
were entirely ulira vires, and had no more effect to estop the corpora- 
tion than if they had been performed by entire strangers. 

What may be the rights of the plaintiff to control or exercise 
ownership over this property, in the existing state of the legislative 
action, it is not necessary to determine here. The legal title rests in 
plaintiff, and gives it an equitable right to claim from the legislative 
power some equitable settlement of its interest. This is sufficient to 
maintain plaintiff’s right fo bring this action. 

The appellee asks to have the judgment amended by allowing the 
sum of eight hundred dollars as revenues. For the reasons given by 
the District Judge, we think McCormack was a possessor in bad faith ; 
but we also agree with him that the evidence in the record is not suffi- 
cient to authorize any money judgment on this account in the present 
action. 

For these reasons it is ordered, adjudged, and decreed that the judg- 
ment appealed from be affirmed at appellant’s costs. 

Rehearing refused. 








No. 6138, 
WILuiAM Sweeny vs. C. Murpuy aNp JoHN Murpuy, ETC. 


‘The master and owners of a ship, having contracted with a competent stevedore to load her, 
' and'not having controlled or directed, in any manner, the laborers employed in the load- 
ing, are not responsible for injuries resulting from the negligence of said laborers. 


Ae from the Sixth District Court, parish of Orleans. Saucier, 
J. 





McGloin & Nixon for Plaintiff and Appellee : 

‘The only principle applicable to this case is that contained in C. C. 2320, 
to the effect that masters and employers are responsible for the 
faults of their servants and employees. 7 An. 325; 14 An. 818; 26 
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An. 170; 17 An. 166; 11 An. 396; 15 An. 321; Pothier des Obliga- 
tions, vol. 1, p. 165; Duranton, vol. 7, p. 512, No. 724; Toullier, 
vol. 6, p. 117, No. 282; C. N. 1384. 

This responsibility cannot be gotten rid of by delegating the work to 
another and giving him control. Sherman & Redfield on Negli- 
gence, p. 132, et seq., #2 102 and 103; 5 Rob. 113; 22 Ala. 264; Cooley 
on Torts, pp. 558 and 560. 





Singleton & Browne for Defendants and Appellants: 

Defendants are not responsible for the injuries alleged to have been 
suffered by Plaintiff, because they employed a skilled person asa 
contractor to do the work, and had no control or supervision of it. 
28 An. 943; Addison on Torts (3rd ed_.), pp. 395-397 ; 29 An. 791. 

Plaintiff has utterly failed not only to make his cases certain, but even 
reasonably certain. 17 Wall. 557; 4 Mete. 59; 1 Selden, 492; 3 
Am. Rep. 143, and others. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff claims, from the master and owners of the 
ship Regina, damages for an injury alleged to have been caused by an 
employee of the defendants, in this way: That plaintiff was working as 
a screwman in the hold of the ship Tasmania, and the ship Regina, of 
which defendants were owners, and one of them master, was being loaded 
with cotton at the time; that the cotton was being rolled across the 
Tasmania on staging reaching to the ship Regina; that in the act of 
rolling a bale of cotton across the Tasmania, through the carelessness 
of the laborer rolling the bale, it fell into the hold of the Tasmania, and 
upon the plaintiff, there at work, inflicting a serious injury, for which 
damages were claimed to the amount of $1500. 

The defendants denied any liability for the alleged injury, and 
averred that the ship Regina was being loaded at the time of the alleged 
accident under a contract made by them with one Joseph Cooper, an 
experienced stevedore, by whom the staging for loading the ship was 
constructed, and the laborers employed, Cooper was called in warranty, 
and answered, acknowledging his liability, for the reasons set forth in de- 
fendants’ answer, if any injury had been sustained by.the plaintiff, 
which he denied. By an amended petition Cooper was subsequently 
made a defendant in the suit. 

There was judgment in favor of the plaintiff for $175 against the 
defendants, and in favor of the defendants for same amount against 
Joseph Cooper as warrantor, and dismissing the demand of the plain- 
tiff against Cooper in the direct action against him. From this judg- 
ment the defendants appealed. 

41 
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The view we have taken of this case, and the conclusion we have 
reached after a careful examination of the pleadings and evidence in 
the record, renders it unnecessary that we should decide all the interest- 
ing legal questions so ably and ingeniously discussed by the counsel on 
both sides. 

The evidence satisfies us that Joseph Cooper contracted with the de- 
fendants to load their ship. That it was Cooper who employed the 
hands, who directed their labors, to whom they looked for their pay, and 
who paid them for their work ; and that the defendants did not control 
and direct the laborers while engaged in rolling the cotton with which 
the ship was loaded ; that, therefore, they were not responsible for in- 
juries resulting from the acts or faults of these laborers while working 
in the employment of Cooper. 

The fact shown, that the laborers so employed were seamen, com- 
posing the crew of the Regina, the defendants’ ship, does not affect the 
legal aspect of the question, since for this work of loading the ship they 
were practically under the exclusive control and direction of the con- 
tractor, Cooper. 

In the White Mass Colliery Company case (36 London L. T. p. 50), 
where the company had furnished engineers to the contractor, and 
through the negligence of one of them the plaintiff in that case had 
received a severe injury from the fall of machinery down the shaft, 
Chief Justice Cockburn said : 

“I think they placed this man at Whittle’s disposal, and in the 
course of the servant’s employ by that other, some injury occurs through 
the negligence of the servant, the servant must be held to be the ser- 
vant of the borrower (if I may use the expression), for the purpose of the 
particular work the latter employs him to do, and the borrower must be 
held liable.” 

In the case of Reilly vs. State Line Steamship Company, 29 An. 791, 
it was shown that the same stevedore (Joseph Cooper) employed in 
this case was employed to load the ship in that case. The ship fur- 
nished the “gins” or hoisting apparatus which was used by the 
stevedore. The machinery broke and killed one Moriarty, a screwman 
employed by Cooper to assist in the work, and the widow, for herself 
and minor children, brought suit against the company owning the ship. 
It was held that the company was not liable. See, also, 18 A. 683; 20 A. 
495 ; 22 A. 389. 

There is no question in this case but that Cooper was a competent 
and experienced stevedore, and the testimony satisfies us that no fault 
can be imputed to the defendants in contracting for the work with an 
incompetent party. 

We are not called upon to decide whether Cooper is or is not liable’ 
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for the injury sustained by the plaintiff. He was called in warranty by 
the defendants, and appeared and answered. He was subsequently 
cited as defendant in the suit, but judgment was rendered by the court 
a qua dismissing the demand as to him, and from that judgment the 
plaintiff did not appeal, which fact places it beyond our power to review 
the judgment in this respect. 

It is therefore ordered, adjudged, and decreed that the judgment 
of the lower court be annulled, avoided, and reversed, and it is now 
decreed that the plaintiff's demand against the defendants and the de- 
mand in warranty against Joseph Cooper be rejected, plaintiff to pay 
costs in both courts. 


No. 6392. 
Lovis MatuHeE vs. N. O. Suagar-SHEp Company. 


No evidence is admissible to show custom or usages of trade contrary to law, and especially 
to a prohibitory law. 

The holder of the Receipt of the New-Orleans Sugar-Shed Company, for sugar stored with 
them, must be fully protected, under the provisions of Act No. 150 of 1868, and he will 
recover from the Company the value of the sugar, if it has been disposed of, without his 
written assent. 

The refusal of a creditor to receive payment of his debt on condition of withdrawing or re- 
tracting a criminal charge made by him against his debtor, is commendable and cannot 
impair his right to sue a third person, liable for the debt. 


or from the Sixth District Court, parish of Orleans. Saucier, 
J. 





C. E. Schmidt for Plaintiff and Appellee : 

The Receipt of Defendants was for sugar stored with them for account 
of Plaintiff. 

By the stringent provisions of Act No. 150 of 1868, sec. 4 (Rev. Sta. sec. 
2480), Defendants were forbidden from permitting the transfer or 
removal of the sugar without the written assent of the person hold- 
ing their receipt. 

The evidence offered by Defendants, to establish the custom of brokers 
and merchants, in dealing with them, to justify their parting with 
the sugar, was clearly inadmissible. 22 An. 378. . 

The evidence failed to show any assent on Plaintiff’s part that the sugar 
should be delivered to Martin. 

The offer to pay the debt, upon retraction of the criminal charge 
against Martin, cannot, with any reason, be made equivalent to a 
real tender, followed by a consignment. C. C. art. 2167. 


Robert Mott and T. J. Semmes for Defendants and Appellants. 
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The opinion of the Court was delivered by 

Pocué, J. The Sugar-Shed Company is appellant from a judgment 
condemning it to pay to plaintiff the sum of two thousand dollars, as 
ile alieged value of twenty-six hogsheads of sugar stored for account 
of plaintiff in one of the sheds of the company, and subsequently re- 
moved therefrom and disposed of without this authority or consent. 

The company for defense urges its discharge from any liability to 
plaintiff, on the following grounds: 

1st. That the sugar had been stored by one J. J. Martin, who really 
was the owner of the same, although the receipts had been taken by 
him in the name of plaintiff, but that Martin had always retained the 
control and disposition of said sugar. 

2d. That the sugar having been thus stored, as a collateral security 
for a debt due by Martin to plaintiff, the latter had authorized and em- 
powered Martin to sell and withdraw the sugar, so as to raise the funds 
necessary to pay and settle his indebtedness to plaintiff. 

3d. That subsequently Martin or some one on his behalf had 
offered to pay plaintiff in full. 

The first question to be considered is the refusal of the District 
Judge to grant a new trial to defendant, on the ground of newly dis- 
covered evidence. 

The president of the company, in support of the motion for a new 
trial, swears that since the trial he had discovered that while testifying 
before a committing magistrate in this city, in a criminal prosecution 
against Martin, on a charge growing out of these identical sugar trans- 
actions, plaintiff had made the following statement in reference to this 
very matter: “ After the note came due, Martin came to my office, and 
he says: ‘Mr. Mathé, I am going to Vicksburg, and I can’t pay you 
that note, because I did not sell that sugar yet. I am going there to 
get some money, and I wish you would renew that note for me one 
month more.” I did so.” 

Appellant urges that this statement shows consent on the part of 
plaintiff to the withdrawal of the twenty-six hogsheads of sugar by 
Martin, and that this would change the result of the litigation. 

We do not think so. The receipt under which the sugar was stored 
reads in substance as follows : 

* New Orleans Sugar-Shed Company, 
* New Orleans, May 25, 1875. 

“ Received for account of Mr. Louis Mathé fourteen hogsheads of 
sugar, marked J. B., twelve hogsheads su:zar, marked B. 

“JouN L. Monter, Clerk,” 

The company, under its charter, is subject to the operation of Act 
No. 150 of the Legislature of 1868, regulating the issue of receipts or 
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bills of lading by cotton-presses, wharfingers, and others receiving 
produce and other goods in storage. And its rights and liabilities in this 
case are to be tested under section four of said act, which reads as fol- 
lows: ’ 

“ That no cotton press, wharfinger, or other person shall sell or in- 
cumber, ship, transfer, or in any manner remove or permit to be shipped, 
transferred, or removed beyond his control any goods, wares, mer- 
chandise, grain, flour, or other produce or commodity for which a receipt 
shall have been given by him as aforesaid, whether received for storage, 
shipping, grinding, manufacturing, or other purpose, without the written 
assent of the person or persons holding such receipt.” 

Admitting, for the sake of argument, that the verbal consent of 
plaintiff could operate a discharge of the company under this stringent 
rule, we are of opinion that the statement of Mathé, relied upon by 
appellant for a new trial, does not establish such a consent. It could at 
most show consent to sell the sugar before enforcing payment of the 
note which it was intended to secure, but it cannot be construed to 
mean an authority to withdraw the sugar from the shed before ‘pay- 
ment of the debt. 

It would be folly for a creditor to take such security for debts, and 
allow the debtor, by his own act, to cancel the receipt and the security 
by disposing of the property thus stored in the name of his creditor, 
as a security for his debt. 

Besides, we see that plaintiff had been questioned by counsel touch- 
ing this very statement, which he had made before the committing 
magistrate, and he explains it in a manner which is conclusive against 
appellant’s construction of his statement; and this interrogatory by 
appellant’s own counsel suggests the surmise that the evidence was not 
entirely discovered after the trial of this case. 

The motion for new trial was therefore properly overruled. 


On the merits, we see no strength in the defense set up by the com- 
pany: 

1st. On the first ground, as to the ownership of the sugar, the evi- 
dence shows that the company received the sugar for account of Louis 
Mathé, and it cannot be allowed to deny its own formal receipt. Mathé 
was the party holding the company’s receipt, and under the law he must 
be protected as the owner of the sugar. 


The fact that Martin, who was a sugar-broker, stored the sugar, 
cannot affect the rights of plaintiff or modify the responsibility of the 
company. The fact that he frequently stored sugars in the sheds, 
taking receipts in his own name, and that on this occasion he took the 
receipt in the name of Mathé, was ample notice to the defendant that 
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mo one but Mathé could control, remove, transfer, or otherwise dispose 
of the goods thus stored. 

2d. The second ground of defense, the alleged authority of plaintiff 
to Martin, empowering him, at his will and discretion, to remove the 
sugar, is not better substantiated by the evidence, 

Martin himself does not swear positively that he was thus author- 
ized, for, on cross-examination, in answer to a direct question on this 
point, he says: “Iso understood it.” And, on the other hand, Mathé 
repeatedly and positively denies having given any such authority. The 
fact of his exacting from Martin the company’s receipt for twenty-six 
hogsheads sugar in his own name, as a condition precedent and “ sine 
qua non” of his lending him the $2000, and the ordinary prudence char- 
acterizing the conduct of money-lenders, strongly corroborated his testi- 
mony, and allows no reason to even suspect or presume such a consent. 

In this connection, defendant introduced, and the court a qua ad- 
mitted, notwithstanding plaintiffs objections, the testimony of several 
witnesses for the purpose of proving the existence of a habit or custom 
heretofore prevailing among sugar dealers and brokers on the levee 
and the Sugar-Shed Company, under which goods stored in the sheds 
were usually delivered to agents, brokers, and clerks, without the ex- 
press authority, written or otherwise, of their principals, or employers, 
or of those holding the company’s receipts. This ruling of the judge 
was manifestly erroneous. No evidence can be admitted to show habits 
and usages of trade contrary to law, and especially to a law so positive 
and prohibitory in its character as Act No. 150 of 1868, which goes so 
far as to provide criminal penalties for its infraction. Defendant could 
certainly not claim immunity from the operation of this statute ; nor to 
ibe exempt from the force and effect of all laws governing the rights and 
liabilities of all persons receiving produce, goods, or other commodities 
in storage, and even when such storage, as in the case of this company, 
is made compulsory on the owners of the merchandise. 

3d. In the third place, we can’t see how the liability of the company 
holding the property of plaintiff can be affected by any offer made to 
him by his debtor, Martin, or some one in his behalf, to settle the in- 
debtedness secured by the transfer of the sugar, which thus became his 
pfroperty. The evidence, besides, fails to show conclusively that an un- 
conditional tender of the whole amount due by Martin to plaintiff was 
at any time made to Mathé, by Martin, or his brother, or his attorney. 
The instructions conveyed by the telegrams of his brother, and the 
very nature of things, show that the motive of the latter in sacrificing 
his own means, for the payment of that particular debt of his brother, 
was to release him from the clutches of the lawin the criminal prosecu- 
tion pending against him, and to screen the family name from a lasting 
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stain. No offer of a settlement was made before the criminal proceed- 
ings were begun. None would have been made, if no criminal prosecu- 
tion, with an unpleasant prospect of success, had been instituted against 
J.J. Martin. And if, under such a belief, plaintiff did refuse a settle- 
ment in full, conditioned upon his withdrawing and retracting the charge 
which he had seriously preferred against Martin, he fearlessly performed 
a citizen’s duty, for which his conduct is commendable, and it should 
certainly not impair his rights to recover property which he had en- 
trusted for safe keeping to the defendant. 

The company assumed a full and legal responsibility for the sugars 
which were stored in its shed; it allowed the sugars to be removed, sold, 
and transferred, without the authority or consent of the person holding 
its receipt ; its liability is therefore fixed by law, and was correctly adju- 
dicated by the court a qua. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs. 


No. 4849. 
Mrs. Wipow Simeon PERRAULT, TuTrrx, vs. OCTAVE PERRAULT ET AL. 


Wander the law of Louisiana, the general rule forbidding the establishment of title to real 
estate by parol evidence, finds no exception in the case of a fraudulent violation of an 
alleged parol mandate to buy. The decision in Hackenburg vs. Gartskamp, 30 An. 898, 
affirmed. 

Prescription against the action of forced heirs for the reduction of excessive donations, only 
begins to run from the death of the donor. 

Article 1556 of the Civil Code of 1825, by which donations inter vivos were revoked, up to the 
disposable portion, by the subsequent birth of children to the donor, was a law based 
upon considerations of public policy, and not passed in view of giving to the donor any 
right or privilege in any manner personal to him. Therefore, the Act of the Legislature 
of 1855, repealing the said Article of the Code, cannot be considered as having a retroactive 
effect, or impairing any obligation of contracts, or affecting vested rights. 


| ae from the Fifth District Court, parish of Orleans. Cullom, 
J. 


L. Charvet and G. Duplantier for Plaintiff and Appellee. 


_ Finney & Miller for Defendants and Intervenor, Appellants. 


The opinion of the Court was delivered by 

FENNER, J. In August, 1850, Simeon Perrault made a donation 
inter vivos of certain immovable property to Octave and Marie Per- 
rault, defendants herein. He subsequently married and had five chil- 
dren. 
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Simeon Perrault died in 1866, intestate, without property, and leaving 
four children surviving him. 

This action is brought by plaintiff, as tutrix of said children, for the 
purpose of having said donation reduced to the disposable portion, and 
to have the remaining two thirds of the property declured to belong to 
the estate of their deceased father, and to them as his natural heirs. 

To this action the defendants filed a general denial, and also pleaded 
the prescription of ten and twenty years. . 

Mrs. Appolinaire Perrault, the mother of defendants, intervened in 
the suit, alleging that she was the real owner of the property ; that the 
same had been bought by Simeon Perrault as her agent, and the cash 
portion of the price had been paid with her money, entrusted to him for 
the purpose; that the credit portions of the price had been wholly paid 
by her ; that, fraudulently and without her knowledge or consent, said 
Simeon Perrault had taken the title to the property in his own name ; 
that she had always possessed and administered the property; had 
paid the taxes ; had built on the property at her own expense ; and that 
Simeon Perrault had never disputed her ownership ; that she was not a 
party to the donation made by Simeon to defendants, which act she 
claims to be consequently null and void ; and she therefore prayed that 
she be decreed to be the lawful owner of the property fraudulently con- 
veyed to Simeon Perrault, her agent, and that the act of donation be 
declared null and void. 

There was judgment in favor of plaintiffs and against defendants, 
and dismissing the intervenor’s demand, from which judgment defend- 
ants and intervenor have appealed to this Court. 

Appellants complain of the proceedings and judgment in the lower 
court in the following particulars, viz.: 

1st. That the judge excluded parol evidence offered by the appel- 
lants to establish the agency of Simeon Perrault in the purchase of the 
property, his fraud in taking the title thereto in his own name, and the 
other allegations of the intervenor, for the purpose of establishing that 
the real title to said property was in intervenor. 

The question of the admissibility of parol evidence for the purposes 
above stated has been the subject of conflicting and irreconcilable de- 
cisions. We must, however, regard the recent case of Hackenburg vs. 
Gartskamp, 30 An. 898, as settling the controversy, adversely to its ad- 
missibility. The opinion of the majority of the Court and the dissent- 
ing opinion of Mr. Justice Egan, in that case, establish that the question 
was exhaustively considered, all the authorities reviewed, and all the 
reasons pro and con fully discussed. We are not disposed, and see no 
good reason, to disturb the conclusion reached by the majority of the 
Court, that, under the law of Louisiana, the general rule forbidding the 
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establishment of title to real estate by parol evidence finds no exception 
in the case of a fraudulent violation of an alleged parol mandate to 
buy. The principal in such case, whose money has been misapplied, or 
who has been otherwise injured by the fraudulent conduct of his agent, 
must find redress in his personal action for pecuniary indemnity. The 
evidence was therefore properly excluded. 

2nd. It is contended that the donation to defendants was a “ remu- 
nerative donation,” and therefore only reducible in accordance with art- 
1513, Rev. C.C. The clause of the donation from which the remunera- 
tive character is sought to be deduced is the following: ‘“ Lequel en 
reconnaissance des bons soins que lui a portés sa belle sceur, dame Per- 
rault, et voulant donner des preuves de sa tendresse & ses niéce et neveu 
Marie et Octave Perrault, * * a, par les présentes, fait donation entre 
vifs, pur et simple,” ete. 

The remunerative character of a donation should appear upon its 
face ; and we do not find in the words above quoted any recognition or 
discharge of any obligation, but a simple declaration of motives for 
giving. Besides, as the donation was made, without the knowledge or 
consent of Madame Perrault, as she alleges in her intervention, and to 
others than herself, it is plain that the acceptance by the donees would 
in no manner affect her right to claim for any services she might have 
rendered, if so entitled. 

The judge properly excluded parol evidence to establish the nature 
or value of these services. 

3d. The plea of prescription was properly overruled. The minors, 
who were entitled to the benefit of this revocation, could not have 
brought their action until after the death of their father, who died in 
1866, and the action was brought in 1872. 

4th. We are of opinion, however, that the share of the plaintiffs in 
the property is only one half, instead of two-thirds, as allowed in the 
judgment of the Court. The evidence shows that only two children 
were born to Simeon Perrault prior to March 15, 1855, on which date 
the act of the Legislature was passed repealing the provision of the 
Code revoking donations inter vivos on account of the subsequent birth 
of children. 

The effect of the birth of these two children was to reduce the 
donation by one half, and it was not revived by the death of one of 
them, but continued and inured to the benefit of the donor and his heirs. 
Art. 1559, former Code. 

But we are of opinion that the birth of children after the repealing 
act of 1855 had no effect whatever on the donation. This is not giving 
a retrospective effect to the law, in any sense, nor does it interfere with 
any vested right or impair any obligation of a contract. 
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A reference to articles 1556, 1557, 1558, 1559, and 1560 of the former 
Code will show that this cause of revocation is not given to the donor 
as a right or privilege in any manner personal to him. It is a cause of 
revocation established by the law upon considerations of public policy, 
which takes effect by operation of the law itself, and so completely in- 
dependent of the will of the donor that he can neither renounce it in 
advance, nor revive the donation thus revoked by any confirmative act, 
and, if he wishes still to give the property to the donee, can only do so 
by a new and original act of donation. 

It is manifest therefore that, as this cause of revocation only takes 
effect by operation of law, as soon as the law giving such operation 
ceases to exist the subsequent birth of children can have no effect 
whatever on the donation. 

5th. It is contended that the judgment is erroneous, because it 
awards to plaintiffs ashare of both property and improvements, whereas 
the donation was only of the naked property. The improvements must 
go. with the property. If, as alleged by Mrs. Perrault, they were erected 
by her, and at her own expense, she must seek her remedy under those 
provisions of law governing the rights of persons who have made con- 
structions on the land of another. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be amended so as to reduce the proportion of the prop- 
erty awarded to plaintiffs from two thirds to one half thereof, and that, 
as thus amended, the said judgment be affirmed, appellees to pay costs 
of appeal, and appellants those of the lower Court. 


No. 7897. 


STATE EX REL. Jos. HERNANDEZ Vs. Don A. ParDEE, JUDGE, ETC. | 


No provision was specially made by the Constitution of 1879 for the administration of. justice 
in the Sixth and Seventh Municipal Districts of the City of New Orleans, during the 
interval between the first Monday of April and the first Monday of August 1880. 

Therefore, under the provisions of Art. 259 of the same Constitution, and for reasons of pub- 
lic order and of absolute necessity for the administration of justice, the laws, in existence 
at the time of the adoption of the Constitution, which placed those Sixth and Seventh 
Municipal Districts under the jurisdiction of the Second Judicial District Court, are still in 
force in that particular respect, and that Court, so far as those Sixth and Seventh Muni- 
cipal Districts are concerned, is still in existence, and the Judge presiding over it, still 
in office. This order of things will remain so until the first Monday of August 1880. 


for Writ of Prohibition. 





Thos. J. Semmes & Francis B. Lee for Relator. 
A. G. Brice for Respondent. 
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The opinion of the Court was delivered by . 

BermupeEz, C.J. This is an application for a prohibition to prevent 
the defendant from acting as District Judge over the Sixth and Seventh 
Municipal Districts of the parish of Orleans. To the demand a return 
is duly made. ; 

The constitution of 1868 did not assume to divide the State into 
judicial districts, but vested the General Assembly with plenary 
powers to organize the judiciary department for those districts through- 
out the State, save probably, in the parish of Orleans, for which same 
district provisions were made. 

By an act of 1860 the Second Judicial District had been declared to 
be composed of the parishes of Plaquemines, St. Bernard, and Jefferson- 
This law remained unaltered until by subsequent acts portions of the 
parish of Jefferson, including the town of Carrollton, were detached 
from it, and annexed as the Sixth and Seventh Municipal Districts to the 
parish of Orleans. By the act of 1874 the last portion was “to remain 
and constitute part of the Second Judicial District.” 

The exercise of such power of dismemberment was expressly rec- 
ognized by this Court, on good authority, as within the legitimate scope 
of legislative sovereignty. 29 A. 781. 

In 1876 the Legislature passed an act to define and extend the 
limits of the Second Judicial District. Under its operation the Sixth 
and Seventh Municipal Di-tricts of the parish of Orleans were taken 
out of the jurisdiction of the courts for the parish of Orleans, and added 
to the territorial jurisdiction of the Second Judicial District Court. 

In November, 1876, Don A. Pardee was elected Judge of the Second 
Judicial District, was commissioned, qualified, and entered upon the 
discharge of his functions. The four years for which he was elected 
were to expire on November Ist, 1880. 

By act 83, of the constitution of 1868, the judicial districts were to 
remain unchanged for four years when once organized. 

In 1877 the Legislature passed an act, No. 85, to repeal the act of 
1876, with a clause that it would take effect only at the expiration of the 
term of the then judge of that court. 

The constitution of 1879 next followed. By article 108 the territory 
over which the Second Judicial District had jurisdiction was cantled ; the 
parish of Jefferson was annexed to the Twenty-sixth Judicial District, 
consisting, besides, of the parishes of St. Charles and St. John the 
Baptist. 

The confines of the parish of Orleans, of which the Sixth and 
Seventh Municipal Districts formed part, remained untouched. Special 
provisions, found in article 128 and following, were made for the organ- — 
ization of the judiciary within its limits. 
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At the last general election District Judges were elected to the 
courts whose jurisdiction extended over the parishes of Plaquemines. 
and St. Bernard, and, besides, over that of Jefferson. 

In the parish of Orleans, five judges were appointed by the Execu- 
tive to compose the Civil District Court, two to compose the Criminal 
District Court, two judges were elected by the Legislature to com- 
pose a Court of Appeals, and several city judges were elected by the 
people. 

By article 130, 22, of the constitution of 1879, the Civil District 
Court of the parish of Orleans was given exclusive and general and 
probate and exclusive civil jurisdiction over the parish of Orleans in 
the causes mentioned, and provision was made for the jurisdiction of 
the Criminal District Court. 

By article 264 it was declared that all officers, whose election or 
appointment is provided by that constitution, should enter into office on 
the first Monday of April, 1880, after compliance with legal require- 
ments. 

By article 266 the judicial officers appointed or elected for the 
parish of Orleans were not to enter upon their functions until the first 
Monday of August, 1880, and the incumbents in office were to continue 
until then in the performance of their duties. 

It is manifest from this statement, which is exact and full, that no 
provision was specially made by the constitution for the administration 
of justice in the Sixth and Seventh Municipal Districts between the first. 
Monday of April and the first Monday of August, 1880. 

Were it not for the salutary provisions of article 259, which were 
wisely intended to guard against any disturbance of the equilibrium of 
the government, the result would have been an interregnum, fraught 
with all its horrible attending consequences, anarchy and confusion, 
and a complete emancipation of persons within those two municipal dis- 
tricts from all civil actions and criminal prosecution, and all other 
governmental restraints. 

That article provides: 

“In order that no inconvenience may result to the public service 
from the taking effect of this constitution, no office shall be suspended 
thereby, but the laws of the State relative to the duties of the several 
officers, Executive, Judicial, and Military, shall remain in full force, 
though the same be contrary to this constitution, and the several duties. 
shall be performed by the respective officers of the State, according to 
existing laws, until the organization of the government under this con- 
stitution, and the entering into office of the new officers to be appointed 
or elected under said government, and no longer.” ; 

The territory of the Second Judicial District, as it existed under the 
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constitution of 1868, was cantled by the constitution of 1879, but the 
parish of Orleans was not dismembered. 

The District Judges elected for the Twenty-fourth and Twenty-sixth 
Judicial Districts were qualified. The moment that the Second Judicial 
Court, which had jurisdiction over the territory falling under their 
jurisdiction, ceased to exist quoad the detached territory, i. e. the first 
Monday of April, 1880, those judges were qualified to enter upon their 
respective duties. Their courts were not courts succeeding the Second 
Judicial District Court; they were not judges succeeding the Judge of 
the Second Judicial District. Their courts were new courts ; they were 
new judges with different territorial jurisdiction, with different attribu- 
tions and powers. There was to be no new court, no new judge to 
exercise jurisdiction over the Sixth and Seventh Municipal Districts of the 
parish of Orleans after the first Monday of April, 1880. The courts 
previously organized were to cease to exist on that day, provided there 
was a valid or sufficient judicial power to be exercised at the time of 
their extinction and competent to replace them, practically. 

It is upon this principle, which is based on considerations of political 
economy of the highest order, which imperiously require in every well- 
organized government a judicial power for the administration of justice, 
and without which society is impossible, that the case of the State ex 
rel. Cheevers vs. Duffel, just decided, was made to rest. 

As there was no provision by the constitution of 1879 for the exer- 
cise of a competent judicial authority within the circumscription of the 
Sixth and Seventh Municipal Districts of the parish of Orleans, for the 
period between the first Monday of April and first Monday of August, 
1880, it follows, ex necessitate, that the District Court and the judge 
thereof, that had jurisdiction prior to the first Monday of April, 1880, 
over those municipal districts, have continued to exist, and will so con- 
tinue until the first Monday of August, 1880, when the Civil District 
Court for the parish of Orleans wiil be organized and be put in opera- 
tion. 

If it be true that the Second Judicial District Court, haviag jurisdic- 
tion over the Sixth and Seventh Municipal Districts, absolutely died away 
on the first Monday of April, it must have been replaced, to that extent, 
by some judicial authority clothed with even civil and criminal powers. 

What is that authority? Is it the Civil.and Criminal District 
Courts, created by the constitution theoretically in existence, and whose 
judges are known but powerless? But those courts are not to go into 
operation until the first Monday of August next, under the very terms 
of the constitution. Is it the First District, or the Superior Criminal 
Courts? Is it the Second, Third, Fourth, Fifth, and Sixth District 
Courts for the parish of Orleans? Where, if so, is the constitutional 
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provision which enlarges the jurisdiction which they had prior to the 
first Monday of April, so as to include within their territorial limits the 
Sixth and Seventh Municipal Districts? Which of those courts having 
concurrent jurisdiction could assume to proceed with the causes pend- 
ing in the previous courts? Those questions cannot be solved in the 
sense contended for by the relator, unless the judiciary arrogates to 
itself the power of legislation, a thing which it has neither the right 
nor the will to do. 

It is not possible to construe legally, not even plausibly, the act of 
1877, so as, under its language, to abridge the term of office of the de- 
fendant. The Legislature intended that the act should not go into effect 
until the term, for which the incumbent was elected, has expired, that is 
in November, 1880 (29 A. 783); but what the Legislature could not in 
the contraction of its powers do, had it intended tc do, the Convention 
could do, and has done, by shortening the term to tbe first Monday of 
August, 1880. 

In 1812 a question somewhat similar to the one which has just 
engaged our attention was elaborated by the members of the Superior 
Court of the State, among whom were Judges Martin and Mathews, in 
a letter to the Senate upon their rights to act as the judges of the State. 
They had previously been judges of the Superior Court of the Territory 
of Orleans, and they claimed to hold over and continue in office as 
judges of the Superior Court of the State. Their letter is reported in 
3d Martin, p. 1, and well deserves the attention of the Bench and the 
Bar. 

As they then said, we now say: 

“Wisdom is to be presumed in the Convention, and wisdom directs 
the means adequate to the end, 

“The end was to prevent inconveniences as might arise from the 
change of government.” 

In furtherance, therefore, of the wise regulations of article 259, we 
now declare that the District Court, which was known as the District 
Court for the Second Judicial District, though defunct, eo nomine, as 
concerns the parishes of Plaquemines, St. Bernard, and Jefferson, is still 
a District Court, having the same civil and criminal jurisdiction as it 
had previously over the Sixth and Seventh Municipal Districts of the 
parish of Orleans, that the defendant is still the Judge thereof, is 
clothed with the same powers as heretofore, and that both will continue 
to be until the first Monday of August, 1880, when the Civil and Crim- 
inal District Courts for the parish of Orleans will be organized and put 
in motion. 

It. is utterly impossible to arrive at a different conclusion, without 
provoking a total disruption of the functions of all government in those 
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Municipal Districts, and without sanctioning consequent cataclysm 
with the high authority of this Court. 

Before such frightful result we necessarily do stand aghast, and 
rule as we consider it is our solemn duty to do. 

It is therefore ordered that the application for a prohibition herein 
be rejected with costs. 








No. 6686. 
Mrs. JoHanna DILion vs. LUKE Ditton, HER HvusBanp. 


This Court will presume that the Court a qua properly exercised the discretion vested in it, 
in refusing a continuance claimed on the ground that Defendant's Counsel was unavoid- 
ably absent and engaged in the actual trial of a cause in another Court, if the Record 
does not contain the proof of the facts upon which the continuance was asked for. 

The rule of law that both parties should be dismissed when guilty of mutual wrongs, has its 
qualifications in suits for divorce, and only applies when the wrongs are similar in nature 
and so proportional as to render it difficult to ascertain which party is mainly in fault. 

The testimony of the husband and of the wife is inadmissible in a suit for a divorce. Such 
cases do not come within the exception of article 2281 of the Civil Code. The rule of 
exclusion of the testimony is founded upon considerations of public policy and morality. 


PPEAL from the Fifth District Court, parish of Orleans. Michinard, 
Judge ad hoc. 





Braughn, Buck & Dinkelspiel for Plaintiff and Appellee. 
Chas. S. Rice for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The first question to be disposed of in this case is the 
claim of appellant to have the cause remanded to be tried over again on 
the ground that the judge a quo improperly refused a continuance of 
the case on the day fixed for trial, and tried the case when the only 
counsel of defendant was unavoidably absent, engaged in the actual 
trial of a cause in another court. 

We are not prepared to say that if the facts alleged were proved, 
and in the absence of explanatory circumstances to justify the action of 
the judge, such a refusal to grant a continuance would not afford proper 
ground for relief in this Court. But we must take the record as we 
find it, and can only predicate our action on what appears therein. 

This record contains nothing to establish the state of case upon 
which appellant’s claim for relief is founded. 

Nothing appears connected with the taking up of the case for trial 
except the simple entry that “Chas. S. Rice, for defendant, did not ap- 
pear.” There is no statement of any application for continuance or 
refusal thereof. 
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In the rule for new trial, it is true, the facts above set forth are 
stated as one of the grounds; but, though the affidavit of the defend- 
ant is attached to the rule making oath to the truth of certain facts 
therein, it does not include these. The rule was regularly fixed for 
trial. On the day fixed, the entry shows that the counsel for defendant 
was again absent. 

No testimony was taken, and the rule was submitted, and was 
decided simply as follows: ‘The Court seeing no reason to change its 
opinion herein as heretofore expressed—it is ordered that said rule be 
dismissed.” 

Facts averred in support of an application for new trial must be 
either admitted, or proved, like any other facts. They cannot be taken 
as established by merely being alleged in pleading. 

All the circumstances were necessarily within the personal knowl- 
edge of the judge, and, in the absence of positive proof to the con- 
trary, we are bound to assume that he exercised the discretion in him 
vested properly. 





On THE MERITS. 


This is an action for separation from bed and board and for ultimate 
divorce, on the grounds of ill-treatment, excesses, and misconduct on the 
part of the husband, of a nature to render their living together insup- 
portable ; for the dissolution and settlement of the community of ac- 
quets and gains ; fof restoration to the administration of her separate 
property, as well as of the property of her minor child by a former mar- 
riage, in her capacity of natural tutrix ; and for judgment against the 
husband for certain paraphernal funds which she claims to have en- 
trusted to him. 

We have examined, with great care, the voluminous evidence touch- 
ing the conduct of these spouses toward each other. The cruel 
treatment, outrages, and personal violence on the part of the husband 
toward the wife, continually and constantly repeated, going so far as 
a determined attempt to kill her on one occasion, and frequently accom- 
panied with murderous threats, were certainly such as to render her 
living with him insupportable. The only refuge of the defense was, by 
establishing violent temper, abusive language, holding her own in furious 
quarrel, and like misconduct on the part of the wife, to bring the case 
within the rule that both parties should be dismissed when guilty of 
mutual wrongs. But, as well said by Judge Spofford, in the case of 
Thomas vs. Taillen, 13 A. 127, “that rule has its qualifications. The 
wrongs should be similar in nature, and so proportional as to render it 
difficult to ascertain which party is mainly in fault. * * The 
excesses, outrages, and cruel treatment of the husband toward his wife 
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sare enormous as compared with the faults of which she is shown to 
thave been guilty, and were themselves the exciting cause of those 
faults, not their result.” 

Such we find to be the case here. In another case, in excusing the 
~wiolence of a husband toward a termagant wife, Judge Martin said: 
““husbands are men, and not angels.” The plaintiff here, though a 
“woman, has certainly shown that she is not an angel; which she must 
have been, however, to have endured the violence of defendant with 
;patience, and his abuse without retcrt. 

Her ease as presented in this evidence entitles her to relief. We 
‘have reached the foregoing conclusions from the testimony of other 
vwitnesses than the husband and wife, whose evidence, we think, was im- 
rproperly admitted. Article 2281 of the Revised Civil Code retains the 
very words of art. 2260 of the former Code, when it declares that “the 
‘husband cannot be a witness for or against the wife, nor the wife for or 
-against the husband ;” adding, however, this exception: “but in any 
«ease where the husband or wife may be joined as plaintiffs or defendants, 
-and have a separate interest, they shall be competent witnesses for or 
against their separate interests therein.” The husband and wife clearly 
:are not joined as plaintiffs or defendants in this case, and, therefore, do 
mot fall within the terms of the excepiion. It follows, therefore, that 
“their rights to testify are governed by the same rule which prevailed 
emnder the Code of 1825. Whatever inconvenience, and even injustice, 
may result from their exclusion in such cases as this, they are only such : 
sas existed for years before the alteration of the law, and if in such alter- 
-ation the lawgiver did not see fit to remedy and remove them, it is not 
iin our power to do so. 

The counsel refers to the case of Meyer vs. Smith, 24 An. 153, as 
«establishing a contrary doctrine; but, on referring to that case, we find 
“that counsel was misled by a faulty head-note, and that the decision 
“itself does not sustain him. 

The rule on this subject has been held to be founded on considera- 
ations of public policy and, morality, Tully vs. Alexander, 11 An. 628, 
and the law is prohibitory in its terms, so that we are bound to reject 
sand disregard the evidence of the spouses, without reference to the 
-shape in which objections to it, at time of offering, are presented. 

Outside of their testimony, we find no sufficient evidence in the 
wecord upon which to affirm the {judgment of the court a qua, so far as 
‘the same determines the status of the property therein referred to, or so 
@ar as the same condemns the defendant to pay to plaintiff the sum of 
ene hundred andleighty dollars, 

It is therefore ordered, adjudged, and decreed that the judgment 


sa@ppealed from, so far as it decrees a separation from bed and board 
42 
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F between the parties to this suit, be affirmed ; that the remainder of said 
we judgment fixing the status of the various properties therein referred to 
— and condemning the defendant to pay to plaintiff the sum of one 
: hundred and eighty dollars, be avoided and reversed, without prejudice 
to the right of the parties to assert and vindicate their respective’claims 
to said property and moneyed rights in the partition proceedings, or 
otherwise. 

And it is further ordered that the cause be remanded to the lower 
court to be proceeded with before the notary designated, or to be 
designated by the said court, for the liquidation and final partition of 
the community of acquets ard gains, and for settlement of the rights of 
the parties. The costs of appeal to be paid by appellee, and those of 
the lower court by appellant. 


No. 7838. 
Mrs Mary A. Nicuots, Natvrat Turrix, vs. Drury A. Harris, 


On Motion to Dismiss. 


Testimony taken on the trial of a case by a phonographer, under the provisions of Act No. 94 
of 1876, is testimony faken in writing, although the phonographic notes of the officer may 
never afterwards have been transcribed or translated into ordinary writing, owing to 
some accident. In that case, the Appellant is not compelled to have the statement of facts 
made out, which Article 602 of the Code of Practice requires. 

The fault of the insufficiency of the Record, under such circumstances, not being imputable 
to Appellant, HELD that the Appeal should not be dismissed, but the case remanded tor # 
new trial. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. 





Merrick, Race & Foster for Defendant and Appellee : 

The witnesses were heard in open court. By consent of Counsel, the 
case was thereupon submitted, and the District Judge rendered his 
judgment on that oral testimony, because the written report of the 
phonographer was never filed. 

It is clear that Appellant should have had a statement of facts made 
out, as required by Art. 602, C. P. The Appeal should be dismissed 
because the fault, if the testimony was not noted in writing, is 
attributable to Appellant. 29 An. 71; 25 An. 667; 23 An. 746; 22 
An. 83. The Act of 1876, No. 94, makes it the duty of the short- 
hand reporter to “ furnish and file in Court within ten days” of the 
taking of the testimony a transcript thereof. It was the duty of 
Appellant’s Counsel to look after it and have the deficiency remedied. 
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Cotton & Levy for Plaintiff and Appellant : 

The testimony having been taken in writing by the short-hand reporter, 
in the manner prescribed by the Statute of 1876, Appellant was not 
required to call upon opposite Counsel for a statement of facts. The 
fault is, in no manner, that of Appellant, and, therefore, the case 
ought to be remanded for a new trial. 23 An, 28; 25 An. 860. 


The opinion of the Court was delivered by 

Levy, J. This case is before us on a motion to dismiss the up .cul. 
The judgment herein was signed on the 18th of February, 1879; appel- 
lant filed her petition for a devolutive appeal, and the same was 
granted on the 11th of February, 1880. In the certificate of the clerk, 
it is certified that the transcript is a full and complete one of all the 
proceedings had, testimony and evidence adduced, and all the docu- 
ments filed upon the trial of the case, “ except the depositions of S. Cot- 
ten, Mrs. Nichols, and D. A. Harris, which the affidavit of Richard 
Nixon, short-hand reporter, shows have been stolen and cannot be found 
or supplied.” 

The affidavit of Nixon, the reporter, was made on the ist of March, 
1880, and sets forth that he as short-hand reporter, “took down the 
depositions of S. Cotten and Mrs. Nichols, for plaintiff, and of Drury A. 
Harris and others, for defendant ;” that after the adjournment of the 
court, he took his notes of the testimony to his boarding-house, where 
they were extended, and the testimony written out in full or translated 
into “long-hand,” and, without negligence or want of proper care on bis 
part, they were stolen, and have not, although he has made diligent 
search, been recovered. The Judge of the Fifth District Court, by 
whom the case was tried, certifies of date the 13th March, 1880, that the 
case was tried before him, and “submitted on the testimony taken and 
the documents in evidence in the case, and judgment was rendered 
thereon; that among the witnesses who testified were Mrs. Nichols, 
plaintiff, D. A. Harris, defendant, Samuel Cotten, Dr. N. Jenkins, winose 
testimony was taken down in short-hand or phonetic characters by 
Richard Nixon, the phonographer, in open court, but the testimony of 
said witnesses was never returned into court nor filed therein, and so 
far as to the said witnesses, the judgment was rendered on their oral 
testimony ;” that he has “ never been applied to to mak? a statement of 
facts in the case, by either appellant or her counsel, or by any other 
party, either before or since the taking of the appeal herein.” There 
is, also, a certificate from S. L. Poloch, phonographer, to the effect that 
he acted as phonographic clerk on the first day of the trial of the case, 
and, having other duties to perform on the second day, employed Nixon 
to take his place ; that about fifteen or twenty days after the trial he 
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presented his bill to Mr. Levy, one of the counsel of plaintiff, who re- 
fused to approve it, saying that Nixon stated his notes hai been stolen, 
and he (Levy) would not approve the bill unless the notes were tran- 
scribed, and the testimony thus transcribed was filed in court. 

The appellee moves to dismiss the appeal, on the grounds “ that the 
transcript of record filed herein is incomplete and imperfect, and does 
not contain the evidence upon which the case was tried in the court be- 
low, and the appellant has not made the effort, and has failed to take 
the proper steps to complete the record and place the testimony on 
which the case was tried in the court below before this court.” 

Appellee cites article 896, Code of Practice, which requires: “That 
if the copy of the record brought up be not duly certified by the clerk 
of the lower court, as containing all the testimony adduced, the Supreme 
Court can only judge of such cause on a statement of facts prepared and 
signed in the manner directed in the second section of the sixth 
(should be fifth) chapter of the preceding title,” ete. Referring to the 
article 602, C. P., we find that this statement of facts is only authorized 
“when the depositions of witnesses have not been taken in writing in 


the inferior court.” 
But it is contended by appellee that in this case the testimony was 


oral, and could not be regarded as testimony taken down in writing, 


until the same was transcribed by the phonographer, and, being written 
out in full, filed in the record. Act No. 94, session acts of 1876, p. 150, 
authorizing the. appointment of short-hand reporters, in section 3 de- 
fines the duties of short-hand reporters appointed under the provisions 
of the act to be, to report all testimony taken in open court in all ap- 
pealable civil causes, and furnish and file in court within ten days of the 
taking of the same a transcript of the said testimony, printed or written 
in a legible hand. Weare of opinion that the notes of the stenographer, 
taken when the witness gives his oral testimony in court, is a “ taking in 
writing ” as contemplated by article 602. It is true this short-hand re- 
port may be illegible or unintelligible to others than the reporter himself, 
but it is the writing, the taking down, word for word, of the oral testi- 
mony, under the eye and within the hearing of the court, by a sworn 
o‘ficer, and when transcribed is to be filed in the record. It cannot be 
transcribed unless previously taken down in writing, and when thus 
transcribed and filed, it is only an intelligible translation of written 
testimony, taken in short-hand or phonetic characters, into characters 
generally understood. Hence, we conclude ‘that this was not a case fall- 
ing within the operation of the articles 896 and 602 of the Code of 
Practice. Th2 parties by consent might have agreed upon a statement 
of facts, or agreed that the court should make such statement, but they 
are nowneze required to do this, and their failure or even refusal to 
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enter into such agreement to supply the lost or missing testimony can- 
not be urged against them as a reason for the dismisss] of the appeal. 
The loss of the short-hand report and the transcribed testimony, and 
consequent incompleteness of the record, is not attributable to the ap- 
pellant, and although by consent of parties this loss might have been 
supplied by a statement of facts, the failure to present such statement, 
or even to endeavor to obtain such consent, cannot be regarded as a 
legal fault, and should not be visited with a dismissal of the appeal. 
We have no right to prescribe any rules of practice or suggest the 
course of management of a case to counsel, particularly when the Code 
and law do not explicitly point them out. 

5 An. 602; 12 An. 83; 23 An, 28; 25 An. 216. 

The motion to dismiss is denied, and adopting the precedent in the 
cease of Perroux vs. Lacoste (not reported), Opinion Book 40, p. 175, it is 
ordered, adjudged, and decreed that the judgment appealed from be set 
aside, and that this cause be remanded to the lower court for a new 
trial. 


No. 7881. 
STATE EX REL. JOHN A. CHEEVERS vs. Henry L. DUFFEL ET AL. 


By the adoption of the Constitution of 1879, the judiciary system created and established 
under the Constitution of 1368, ceased to exist at the time fixed in the new organic law. 

The Fourth Judicial District Court was, therefore, out of existence after the first Monday in 
the month of April, 1880, and the Judge, who had presided over it up to the moment of 
its extinction, could not pretend to hold over, until his successor was appointed ; his own 
official existence, like that of his Court, had terminated. 
Injunction should issue at the demand of the Attorney General, and on the ground of 
ineligibility, to prevent a District Judge, whose election has been legally promulgated 
and who has been Commissioned by the Governor, from entering upon the discharge of 
his duties. The question of eligibility must be tried in a different proceeding. 


a for Writ of Prohibition. 


James D, Augustin and St. M. Bérault for the Relator : 

The issuance and perpetuation of the Prohibition are prayed for on the 
following grounds, to wit : 

1st—That the late Fourth Judicial District Court was, and the present 
Twenty-Second Judicial District Court is (as a tribunal and irre- 
spective of the Judge thereof), utterly without jurisdiction to take 
cognizance of and try the suit No. 2013 of the State of Louisiana 
ex rel. vs. John A, Cheevers, the relator and applicant herein for the 
writ of prohibition. 








650 SUPREME COURT OF LOUISIANA, 





Cheevers vs Duffel. 


2i—That the Honorable Henry L. Duffel, late Judge of the extinct 
Fourth Judicial District Court, under the superseded constitution 
of 1868, is absolutely incompetent, and without any legal title, right, 
or power whatever, to preside in said Twenty-Second Juiicial Dis- 
trict Court, and to try said suit No. 2013, or any other. 

3d—That neither the Jate Fourth Judicial District Court had, nor the 
present Twenty-Second Judicial District Court has, power and juris- 
diction to enjoin and restrain a commissioned District Judge from 
entering into his office and upon the discharge of the duties thereof. 

The objections are, in substance, that the suit.is coram non judice—is 
before one who is not the proper judge—is in a tribunal that is not 





the proper court—that both are incompetent—ratione materi. 

If these objections are true, then are they well and legally taken against 
a manifest usurpation of jurisdiction, against a clear, undue arroga- 
tion of power—wrongs, for the speedy redressal whereof—for the 
timely deliverance therefrom—this Honorable Court has ample 
plenary power—being invested by Article 90 of the Constitution of 
1879 with “control and general supervision over all inferior courts,” 
und power to issue all “ remedial writs.” Thus “ no pent-up Utica” 
contracts your power, for an almost boundless control and general 
supervision are yours, 

J.C. Egan, Attorney General, F. B. Earhart, District Attorney 22d 
Judicial District, R. N. Sims, E. N. Pugh, Fred Duffel, and Paul Leche 
for Defendants: 

Articles 196 and 200 of the Constitution of 1879 have no application to a 
ease like this. The one provides for impeachment of a guilty officer 
while in office. The other provides for removal from office. 

It is Article 171 of the same Constitution which should govern, as it 
provides that persons like the Relator shall not be elected. 

The Injunction having been applied for in legal form, was properly 
granted, and can only be dissolved by this Court on appeal. 29 An. 
360 ; High, p. 566, No. 780; 21 An. 123; 29 An. 796; 30 An. 78. 

Art. 259, Constitution of 1879, provides that, in order that no incon- 
venience may result to the public, no office shall be superseded 
thereby, ete. 

Art. 161, Constitution of 1879, provides that all officers shall continue, 
ete., until their successors shall be inducted into office, ete. 

The Fourth Judicial District Court was not wiped out of existence by 
the Constitution of 1879. It only underwent a change in its numeri- 
eal designation. 

These questions were elaborately discussed in the year 1812, by the 
Judges of the Superior Court of the State. See 3 M. 2. Also 10 
M. 1. 
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The opinion of the Court was delivered by 

Bermvpez, C.J. John A. Cheevers was a candidate at the last gen- 
eral election for the office of Judge of the 22d Judicial District Court in 
this State, and obtained a majority of the votes cast for that position. 
This result having been announced in the manner required by law, he 
was commissioned as such judge by the Governor on the 5th of January, 
1880, and took the oath of office on the 26th of the same month. On 
the 21 of April, following, a petition was filed in the name of the State 
by the Attorney General and the local district attorney, before the 
Fourth Judicial District Court, charging, for stated reasons, the ineligi- 
bility of Cheevers to the office of judge of the 221 Judicial District 
Court, and asking for an injunction to prevent him from entering upon 
said office. 

The judge then presiding in the Fourth Judicial District Court 
granted the‘order, and the defendant Cheevers was accordingly forbid- 
den from acting as judge of the 22d Judicial District. 

On the 5th of April, the day on which the 22:1 Judicial District Court 
qas to have been organized under Act 264 of the Constitution of 1879, 
Cheevers did not, with the usual solemnity attending such acts, open 
court and enter upon his functions ; but H. L. Duffel, by whom the order 
of injunction had been issued as judge of the Fourth Judicial District 
Court, claiming to be still the judge of that Court and to be the acting 
judge of the Twenty-Second Judicial District Court, and considering 
himself authorized in the premises, assumed to open and organize the 
said eourt. 

On April 15, following, under the same belief, and claiming to act in 
the same capacity, he assumed again to open the said court. 

Then and there Cheevers, the defendant in said case, objected to the 
course pursued by said acting judge, and offered a protest, which was 
not allowed to be filed. To such refusal a bill of exception was reserved. 

On the 16th of April, John A. Cheevers, in the name of the State, 
applied to this Court for a prohibition to prevent the State officers 
already mentioned, and said acting judge, from further proceeding in 
the case brought against him as before stated, and prayed for general 
relief. . 
The Court allowed a restraining order, and issued a rule to show 
cause why the prohibition asked should not be made perpetual. 

The grounds relied on by Cheevers are : 

1st. That the Fourth Judicial District Court was without jurisdic- 
tion to take cognizance and try the suit in question ; 

2d. That H. L. Duffel, late judge of the 4th Judicial District Court, 
was absolutely incompetent and without any power to preside over the 
234 Judicial District Court ; 
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3d. That neither of said two courts had power to enjoin and restraim: 
a commissioned District Judge from entering into his office and upem 
the discharge of his duties. 

The defendants have made separate returns antagonistical to the- 
pretensions of John A. Cheevers in this Court for the relief sought, amd: 
explanatory of their conduct. 

The grounds upon which the relator relies, and upon whieh the- 
respondents resist him, are so intimately connected and blended that it- 
is hardly possible to pass upon the one without determining the otbers ;- 
we shall therefore deal with all of them simultaneously. 

We are clear that the Convention of 1879 intended that at the- 
adoption of the Constitution which it framed the judiciary system: 
created and established under the Constitution of 1868 should eease,. 
and should be superseded, in the manner and at the time provided for. 
by them in the new organic law. Art. 257. 

The Fourth Judicial District Court, whose territorial jurisdiction: 
embraced the parishes of St. Charles, St. John the Baptist, St. James. 
and Ascension, was to exist no more after the first Monday in April,. 
1880, and two courts were created by the Constitution of 1879, whese- 
jurisdiction was to extend over that territory, namely: the 22d Judieiak: 
District Court, over the parishes of St. James and Ascension ; the 26th: 
Judicial District Court, over the parishes of St. Charles and St. Johr the- 
Baptist, and besides over the parish of Jefferson, whieh previously wass 
subjected to another jurisdiction. 

Commissioned and sworn as he was, as judge of the 22d Jwdieial: 
District Court, John A. Cheevers would on the fifth day of April, 1886, 
have actually entered upon the discharge of his official duties, but for- 
the injunction forbidding him from doing so. Relying upon article 172 
of the Constitution of 1879, which provides that certain classes of per- 
sons shall be for certain causes ineligible to any office of trust, honor, or- 
profit under the State government, and preferring certain grave charges: 
against Cheevers, the State, represented by its officers, brought the suit 
already mentioned, and enjoined him frum acting as judge of the 22d° 
Judicial District Court. 

Had the Fourth Judicial District Court the right of entertaining: 
such a suit? It may have had, so far as the proceeding contemplated a. 
judgment to declare Cheevers ineligible ; but this is not a question that 
we can now determine, but one which may come hereafter on appeal. 
The Fourth Judicial District Court could not, however, issue, as:it did,, 
an injunction against Cheevers, who had been commissioned and sworm 
as judge of the 221 Judicial District Court. The allegation, verified by; 
affidavit, that unless the injunction issued the State would sustain irrep-- 
arable injury, cannot, it would seem to-us, be justifiable by.any assumedi 
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state of facts, for we cannot realize what damage, reparable or not, the 
State would suffer in the event that Cheevers had gone into officex The 
proceeding was not one to remove Cheevers, but one to prevent him from 
entering into the discharge of the functions of judge of said court, and 
ultimately to disqualify him absolutely. Had the suit been to remove 
him after induction, no injunction could have been issued even by the 
Supreme Court (art. 200 Const. of 1879), to prevent him from further per- 
forming judicial acts. The suit brought would have continued without 
such restraining process, and would have ended only by a final adjudica- 
tion of the matters at issue, so important is it that judicial officers, who 
are particularly entrusted with the administration of justice, be not in- 
terfered with and molested while fulfilling their functions, unless the 
interference or molestation be clearly authorized by law. 

The petition for an injunction was presented in the name of the 
State, but the question arises: How can the State, after its highest 
executive officer had commissioned Cheevers to act as judge of said 
court, assume the attitude of an ordinary litigant apprehending wrong, 
go before one of its subordinate judicial functionaries, and, on the aver- 
ment of dreaded irreparable injury, ask an immediate suspension of the 
action of the Executive Department, unrecalled, as it was, by any com- 
petent authority, and where the office to be filled is originally vacant, 
and is not judicially claimed by any litigant setting up better rights > 
The State could not do so, in its own exclusive name, in such a case , 
without bringing into sudden and deplorable conflict those two co-ordi- 
nate branches of government, which are and should be kept distinet 
and independent, and thus disturbing the functions of the government 
in the administration of justice by the judiciary department. The con- 
sequence of such improvident action is verified by the circumstances. 
attending the granting of the injunction complained of, which has 
practically maintained in apparent authority, acting under color of office , 
as judge of the 22d Judicial District Court, the late judge of the late 
Fourth Judicial District Court. 

We are, under the exigencies of the exceptional and unparallelled cir- 
cumstances of this case, constrained to treat H. L. Duffel, not as the 
judge de jure, which it is claimed he is, but as the judge de facto, acting 
under color of office, of the 22d Judicial District Court, as, otherwise, if 
he was no judge at all, we would have no authority to entertain, as we 
do, the present proceeding against him, and there might possibly exist 
a wrong without apparent remedy, an eventuality which should by all 
legitimate means, if possible, be avoided. 

There is no force in the objection that the judge of the Fourth Judi- 
cial District holds over until his successor shall have qualified. His 
court being defunct, he officially dies with it. The 22d Judicial District 
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Court is a new court, which does not succeed, but which supersedes the 
Fourth Judicial District Court, with different powers, duties, responsibili- 
ties, and distinct territorial limitations. We are therefore of opinion that 
whether or not the case was properly brought before the Fourth Judi- 
cial District Court, that court has, at the instance of the State and its 
officers, transgressed the bounds of its jurisdiction in granting the in- 
junction which it has allowed without any warrant, and the effects of 
which might have proved so disastrous. All hiatus or interregnum was 
well provided against by the Constitution of 1879, for the administration 
of justice in the territory over which the 4th Judicial District Court, 
previous to the first Monday of April, 1880, had jurisdiction. The 22d 
Judicial District Court had been created, and there was, in esse and in 
readiness to discharge the functions of jadge thereof, a duly commis- 
sioned and qualified officer, who would have done so, had it not been for 
the injunction illegally issued against him, but which yet he respected. 

When that court became defunct, all the causes pending before it 
were transferred by operation of law to the court provided for to fill the 
vacancy created by its extinction. 


The case No. 2013 of its docket therefore passed to the 22d Judicial 
District Court, created by the Constitution of 1879 ; but, as it is brought 
against the person who obtained the majority of votes as judge of that 
court, and who claims to have been elected such, he is incompetent to 
determine it or deal with it in ary manner, except for the purpose of 
disposing of it as is provided by act No. 40 of 1880, regulating the trial 
of recused cases in the District Courts, the parish of Orleans excepted. 


It is not perhaps out of place to remark here that the acting judge 
should have entertained the protest offered by Cheevers and ruled upon 
it, in the exercise of his judicial discretion, as he might have thought 
best under the law, previous to allowing any default t2 be taken, as was 
permitted by him to be done, which default will have, necessarily, to be 
set aside as a nullity, should the defendant have any preliminary de- 
fenses to urge which the law requires to be filed before issue joined. 

The petition of the relator concludes with a prayer for general re- 
lief, which, in a case involving great public interest, may be considered 
susceptible of all legitimate amplification. Under its cover, we think 
ourselves jastified in the exercise of our plenary powers within the limits 
of constitutional boundaries to adjust the matters herein agitated, and 
to regulate the same, for the preservation of public order and the main- 
tenance of the well-being of society ; otherwise, a judicial district of 
importance might indefinitely be deprived of its judicial officer, to the 
great and surely irreparable injury and damage of the citizens entitled 
to protection within its realm. 
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We consider that H. L. Duffel is not only without authority to act 
any longer as judge de facto of the Twenty-Second Judicial District 
Court in the case of the State vs. Cheevers, No. 2013 of the docket of 
the late 4th Judicial District Court, above mentioned, but in any of the 
other cases before said courts ; that John A. Cheevers must be permit- 
ted to enter upon the discharge of his functions as the commissioned 
and qualified judge of the Twenty second Judicial District Court, to try 
and determine all matters therein actually or hereafter pending, except 
the said case against him, wherein he shall recuse himself and make the 
appointment hereinbefore mentioned, and also such other cases in which 
there may be good and valid cause to legally recuse him. 

It is therefore ordered, adjudged, and decreed that the prohibition 
herein provisionally issued be made perpetual, that H. L. Duffel be ac- 
cordingly forbidden from acting as judge, either of the late Fourth Judi- 
cial District Court or of the Twenty-second Judicial District Court 
aforesaid ; that the trial of the case of the State vs. Cheevers, No. 2013 
of the docket of the late Fourth Judicial District Court, and transferred 
to the Twenty-second Judicial Court, be proceeded with according to 
law, after the appointment of a judge to try the same under the provis- 
ions of Act No. 40 of 1880, relative to recused cases in district courts 
outside of the parish of Orleans, and that John A. Cheevers be permit- 
t:d and authorized to enter upon the discharge of the duties of judge 
of the Twenty-second Judicial District Court, without prejudice to the 
rights of whom it may concern to contest his eligibility to that office, 
the respondents to pay costs of these proceedings. 








No. 7536. 
Urman & Co. vs. Brieas, Payne & Co. anp James M. Lewis. 


On Morton To Dismiss. 


When the Appellant prays for citation in his petition of appeal, the failure of the Clerk to 
issue it, or of the Sheriff to serve it, shall not be attributed to the fault of the Appellant 
without proof of some sort of omission on his part, which prevented the performance of 
their respective duties by these officers. 

The law which limits the right of appeal to one year after the date of judgment, does not re- 
quire the Appellee to be cited within the year. The Appeal must be demanded and the 
Bond be given and filed before, but the Appellee may be cited after, the expiration of the 
year. 


ee from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Bayne & Renshaw and John A. Campbell for Defendant, Appellee: 
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The judgment was signed on May 25th, 1878, and the Citations of ap- 
peal are dated respectively the 28th October and 15th December, 
1879. Appellants could have had the Citation issued, and the 
Appellee served within the year. The want of Citation is distinctly 
imputable to them. 21 .\n. 618; 8 La. 220; 8 Martin, N. 5. 673; 23: 

An, 207 ; 21 An. 271. 





Ogden & Buckner and A. Goldthwaite for Plaintiffs and Appellants - 

The Petition of Appeal and bond were filed within the year. It is suffi- 
cient. The Citation may be served afterward. 30 An. 181; 10 La. 
149. 

The Citation was served within the delay granted by this Court, which 
constitutes an extension of the days of grace. 28 An. 905; 28 An. 
790. 

It is sufficient for Appellants to pray for Citation on Appellee. Error, 

or neglect in the service of it, cannot be attributed to Appellants_ 

Seghers vs. Soulé et al. Opinion Book 45, fo. 15; 22 An. 112. 






























The opinion of the Court on the motion to dismiss was delivered by 
Marr, J. Final judgment in this case was signed on the 25th May, 
1878. On the 13th May, 1879, plaintiffs filed a petition for a devolutive 
appeal, which was granted, returnable on the third Monday, the 19th of 
May. The transcript was actually filed on the 20th May. 

In their petition of appeal plaintiffs prayed for the citation of de- 
fendants, and gave their names in full. It appeared of record in the 
original petition, that all the defendants were residents of New Orleans, 
and they were all cited personally to answer the demand. All the ap- 
pellees were cited to answer this appeal, except James M. Lewis; and 
on the 20th May appellants obtained an order of this court, continuing 
the cause to the 15th December, on the ground that Lewis had not been 
cited because of his absence from the State. 

We find filed with the transcript two citations of appeal addressed 
to Lewis, and served on him personally, one issued on the 28th October, 
served 8th November, the other bearing date 15th December, which ae- 
cording to the return was received by the sheriff on the 15th November 
and served on the 18th November, 1879. The first of these recites that 
the appeal is returnable on the third Monday of May, 1879, and the 
other that it is returnable on the 15th December, 1879. 

Lewis moved to dismiss the appeal as to him, for want of proper 
citation ; and because more than a year had elapsed after the signing of 
the judgment, before the service was made. He alleges that these de- 
fects are attributable to the fault of appellants. 


1. We have followed the decisions of our predecessors, that where 
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the appellant prays for citation in his petition of appeal, the failure of 
the clerk to issue it, or of the sheriff to serve it, will not be attributed to 
the fault of appellant, without proof of some act or omission on his part 
which prevented the performance of their respective duties by these 
officers. In such cases the appeal will not be dismissed ; and time will 
be granted to have the appellee cited. See Borde vs. Erskine, 29 An_ 
$22; Hearing vs. M. C. Ins. Co, 29 An. 832. 


2. In Boutté vs. Boutté, 30 An. 181, on the authority of Borremire’s 
ease, 10 La. 150, and upon our interpretation of article 593, of the Code of 
Practice, we decided that the law which limits the right of appeal to one 
year after the date of the judgment does not require the appellee to be 
cited within the year. The appeal must be demanded, and the bond 
must be given and filed before, but the appellee may be cited after the 
expiration of the year. 

The motion to dismiss is, therefore, denied at the costs of the 
mover. 


ON THE MERITs. 


An authentic act of partnership being passed between several persons, in which it is expressly 
stated that one of them enters the partnership and is accepted as a partner in commendam; 
that he advances a fixed sum of money, receipt of which is acknowledged ; that he is 
exonerated from participation in the expenses and losses of the concern, and, in lieu of a 
proportion of contingent profits, is te receive monthly a fixed per centage on the gross sales 
made by the firm ; 

And such an act being recorded at the Mortgage Office, in a book known and marked as the 
“Society and Partnership Book: ”’ 

HE tp that it is a sufficient compliance with the law relative to the partnership in com- 
mendam, to protect such a partner from the obligations of a general partner. 

A partner in commendam, consulting once with one of the general partners, and advising 
third persons that the firm is “all right,” cannot be considerel as having taken an active 
part in the affairs of the firm and be held responsible for its debts. 


Ogden & Buckner, A. Goldthwaite for Plaintiffs, Appellants :¢ 

The Defendant, James M. Lewis, cannot legally pretenl to have been 
only a partner in commendam, because : 

First—The very day the partnership was formed and he paid in the 
$20,000, which constituted his sare of tie capital, he took back 
$8196 out of it, as a debt previously due him, by the firm. 

Second—The act of partnership stipulated that he should receive monthly 
in lieu of profits one half per cent of the gross sales of the firm. 

Third—The a+t was not recorded, as the law re juires, in the Mortgage 
Ojfice in a separate boodk, but in one kep: for recor ling a:+ts of in- 
corporation3, copartnerships, religious an | charitab‘e assoc‘ations- 

Fourth-—He too‘ an active part in the affairs of the firm. 











SUPREME COURT OF LOUISIANA, 





Ulman & Co. vs. Briggs, Payne & Co. 





C. C. art. 2845, 2846, 2839, 2841, 2843; 1 An. 121; 1 An. 138; 5 All. Mass. 
91; 4 Rob. 300; Ist Story’s Rep. 373; 5 Rob. 172; 7 An. 471; 148. 
and R. 434; 3 Conn. 534; 10 Barr. 47; 5 Hill (N. Y.) 39; 6 Hill (N. 
Y.) 479; S. C. 3 Denio, 435: Cooley, Part. 2 100-104, and others. 


John A. Campbell and Bayne & Renshaw for Defendant, Appellee : 

Defendant Lewis, after the formation of his partnership in commendam. 
could only become liable as a general partner by two acts of indis- 
cretion or negligence : 

First—<A failure to record the articles of partnership in the manner pre- 
scribed by the Code, is one of these. C. C. 2846-7-8. 

Second—When the partner in commendam holds himself out as a part- 
ner, by actively conducting the business, or introduces his name in 
the partnership style, or by declarations of his connection as a 
general partner. C. C, 2849; 21 An. 361. 

The penalty is limited to these, and is not to be extended. 9 An. 251; 
10 An. 346; 13 An. 376. 

The articles of partnership were properly recorded in the Society or 
Partnership Book. 4 An. 303; 5 Rob, 172; 1 An. 120,138; 3 An. 
251; 6 An. 242; 13 An. 376, 582. 

The partnership stipulated by Lewis had all the elements of one in com- 
mendam. 


1 De'‘angle, Des Sociétes Commerciales, No. 275 ; Pardessus, Droit Com- 
mervial, ch. 2, de la Société et Commandite, p. 104 et seq. art. 221; 40 
Dalloz, Jurisp. Gén. p. 603 and notes; 2 Massé, La Science des 
Notaires, 482; 5 Rob. 172; Lindley on Partnership, 15-57 ; 3 Mees 
& W. 357 ; 30 An. 636; 14 An. 529; 27 An. 103; 27 An. 454; 29 An. 
176; 23 An. 93, 230; 14 Pickering, 192; 20 Wendell, 70; 7 Rob. 475; 
Farsons on Partnerships, ed. « f 1878, p. 574. 

The evilence shows that Lewis took no part in the affairs of the firm. 





The opinion of the Court on the merits was delivered by 

BermcpeEz, C. J. This is an action in which the plaintiffs seek to 
saldle the liabilities of a general partner on one who claims to be no 
more than a partner in commendam. 

The contest is really between the plaintiffs and James M. Lewis only, 
for a3 regards the other defendants, they were adjudicated bankrupts, 
and afterward settled with their creditors by composition. 

It is charged that Lewis is responsible : 

F'rst. FEecause the act evidencing the partnership, far from show- 
ing him to be such partner in commendam, makes him a general 
partner. 
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Second. Because, even if the act does not make him such general 
partner, it was not recorded as the law requires. 

Tlird. Because, even if the act was recorded, he has forfeited the 
protection of that act. 





1, Theactisin the authentic form. It expressly says that Lewis 
enters the partnership and is accepted as a partner in commendam ; 
that he advances twenty thousand dollars, receipt of which is acknowl- 
edged; that he is exonerated from participation in the expenses and 
losses of the concern, and in lieu of a proportion of contingent profits, 
is to receive monthly a fixed per centage on the gross sales made in the 
business in which the firm is engaged. 

Our law on the subject of partnership in commendam is derived 
mainly from French law; but it differs from it in significant particulars, 
which it is unnecessary to enumerate in this case. Under both systems, 
however, the law and the jurisprudence even, the partner in commendam, 
is a “ bailleur de fonds,” a money lender, who instead of permitting him- 
self to be swayed by an illusion of cupidity, by embarking blindly in 
some hazardous enterprise or imprudent speculation, wisely determines 
not to imperil himself and his property beyond well-defined limits. bd 

Judge Story, 49, on Partnership, says: 

“ The true rule ex cequo et bono would seem to be that the agreement 
and intention of the parties themselves should govern all the cases. If 
they intended a partnership in the capital stock or in the profits, or in 
both, then the same rule should apply in favor of third persons, even if 
the agreement were unknown to them. And on the other hand, if no 
such partnership were intended between the parties, then that there 
should be none as to third persons, unless where the parties have held 
themselves out as partners to the public, or their conduct operated as a 
fraud or deceit upon third persons.” 


No one can imagine, on reading the act in question, that it ever 
entered the mind of any of the contracting parties that Lewis was to 
become a general partner of the firm in which he was entering. It is 
manifest, on the contrary, that his intentions were to the very reverse. 
The act expressly declares that he enters the concern as a partner in 
commendam ; that he shall participate neither in the profits nor in the 
losses ; that he advances twenty thousand dollars ; and that in lieu of 
profits, as an indemnity for his contribution, he shall receive a per 
centage on gross sales. 

It was not necessary in order to entitle Lewis to the protection ac- 
corded by law to partners in commendam that the act should have been 
explicit on that subject. It would have been sufficient if a limitation of 
his loss had been expressed ; but the act was minutely particular in that 
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respect. Delangle, Sociétés Com. No, 275; Pardessus, Droit. Com. ch. 2, 
p. 104, art. 221; Jurisprudence Générale, v. 40, vo, Société, No. 1094. 

The rule is, however, laid down in those authorities, that the party 
shall be liable as a general partner, if the act contain clauses which essen- 
tially derogate from this form of partnership, and give it a different 
character, such as a reservation of right to co-operate in active, direct, 
and personal administration of the business and affairs of the same; 
that the articles shall not be registered ; that the relations of the parties 
shall remain secret ; that the party shall be liable for the debts of the 
concern beyond his contribution. 

We do not find such to be the case in the present instance. 

The law of Louisiana is to the effect that the act must specify the 
amount which the partner in commendam has paid or binds himself to 
pay, and the advantages which are to accrue from the enterprise, R. C. 
©. 2839; for it is highly proper that third parties, particularly those 
dealing with the firm, should be well informed as to those important 
particulars ; but itis not necessary that the benefit which the partner 
expects to derive from the business should be exclusively in the shape 
of a proportion of the profits. A party may be unwilling to advance 

oney on such contingencies, and it may be to the great benefit of the firm 
that money be advanced by a partner in commendam on terms different 
from those on which it could be borrowed, but deemed most advanta- 
geous by those most interested. It is sufficient if the nature and extent 
of the indemnity are defined with substantial precision. 

Neither was it required that the partner should participate in the 
losses. Those are matters which can be settled by the partners among 
themselves, which concern no one directly, but of which itis highly proper 
that the public should have due notice. 

The loss of a partner in commendam is limited to the amount by 
him furnished, and extends no further. He is liable to that extent and 
“no more.” R. C. C. 2839; 5 R. 172; Lindley on Partnership, 17-57 ; 
Born vs. Pillow, 3 Mees & W. 357 ; 2 Massé¢, Science du Notariat, 482. 

The partnership in commendam is somewhat dercgatory of, but not 
at all incompatible with, commercial partnerships, of which it is a mere 
modification. R. C. C. 2840. There is no reason why, being formally 
recognized and sanctioned by law, it should not be protected and en- 
couraged, particula:ly as it calculated to enhance commercial pursuits. 
Almost every State of the Union has some particular legislation regulat- 
ing limited partnerships, and the tendency seems to be to liberalize the 
rules relative to such, as an inducement to bring increased capital into 
commerce. 

It is only to be regretted, however, that the legislative restraint in 
this State, which forbids the partner in commendam from taking an 
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active part in the affairs of the concern under certain onerous penalties, 
has not been somewhat relaxed, for persons who would have engaged 
their capital in an enterprise in the management of which they would 
have had a voice, have studiously avoided doing so, in apprehension of 
eventual responsibilities. It would seem that third persons would be 
amply protected by the registry of such articles in the public records of 
the country. 

Where a party intends to become a partner in commendam, all that 
the law requires him to do, to secure to himself the protection which it 
allows to persons in that condition, is that there be an act drawn up, 
showing his intention to become a partner of a stated limited respon- 
sibility, the nature and extent of his actual or eventual contribution or 
liability, the advantages which the concern is to allow him as an indem- 
nity for his advances, that the act be recorded in a particular mode, and 
that he should abstain from an active participation in the affairs of the 
partnership, and from using or permitting his name to be used in any 
manner which would authorize third parties to believe him a partner on 
an equal footing with the ostensible partners. 

When those requitements are not fulfilled, he may incur the liabili- 
ties of a general partner, with this restriction, however, that the respon- 
sibility only attaches in the cases specially mentioned by law, which 
occur: when the act is not expressive of a specified limited liability, 
but provides for a general liability ; when the act has not been recorded 
at all, or in such an improper manner that third parties were not bound 
to know of its registry, as for instance if spread in the wrong book ; 
when the partner has done or permitted some act to be done, from which 
it could be inferred that he was a general partner. 

C, C. 2846, 7, 8,9; 21 A. 361. 

The penalty is limited to those cases, and is not to be extended by 
implication. 

9 A, 251; 10 A. 346 ; 13 A. 376. 

A scrutinizing examination of the articles of partnership in this 
case, satisfies us that far from departing from, the parties have strictly 
complied with all the substantial requirements of the law, so far as the 
form of the act itself is concerned. 

2. The articles of partnership, as found in the record, are certified. 
by the proper officer to have been duly recorded on the 18th of De- 
cember, 1875. The testimony of this officer shows that the book in 
which it was transcribed is the “Society and Partnership Book,” so 
known and marked.. The notary, by whom the act was drawn up, says 
that he carried it to the mortgage office, and that it was there recorded, 

The law requires that such an act be recorded by the officer au- 
thorized to record mortgages in the place where the principal business of 
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the partnership is carried on, R. C. C. 2846, and directs that officer to 
keep a separate book for the purpose of recording acts of partnership, 
which’ shall at all hours be open for the inspection of any person who 
may choose to consult the same. R. C. C. 2848. 

It is prima facie proved that the act was properly recorded. It was 
incumbent on the plaintiffs to prove that it was not so, if such was the 
ease; but they have not done so. It is the spirit of the law every 
where, that men, who have acted in good faith, and havespread their 
unequivocal agreements upon the public records, where all may see 
them, be protected. We must maintain the registry as valid. 

3. Keeping in view art. C. C. 2849, we have carefully considered 
the evidence adduced to show that Lewis has taken an active part in 
the management of the affairs of the partnership, and so held himself 

out to the world as a common partner, but have failed to be impressed 
in that sense. All that we find charged against him is, that on his 
return from the North, on one occasion he consulted with one of the 
general partners and telegraphed to parties in New York, who desired 
information, to the effect that the firm Briggs, Payne & Co. were all right. 

Surely this is not the kind of participation or interference which 
the law considers shall make a partner in commendam liable as a gen- 
eral partner. He did that which any stranger could have done without 
implicating himself. It cannot be pretended that if any outsider had 
done this, it could be inferred and believed from such an act, on his 
part, that he was on that account a partner in the concern. We do not 
find that Lewis has held himself out to the world as a partner, and 
rather think that he has done every thing that he should have done to 
be shielded by the law on the subject. 

Last. Itis claimed that he has unduly received from the firm two 
amounts, aggregating $8196; one of $4000, balance due him by the 
firm of Briggs, Payne & Co., which was dissolved on the 13th of March, 
1875, and $4195, as the premium for the use of a sum of $20,000 which 
he had lent that firm, and on which the balance just stated had re- 
mained owing to him at the dissolution of the firm. It is charged that 
the amount was paid Lewis out of the $20,000, which, as a partner in 
commendam, he had contributed. 

All this, no doubt, was the case. From the acts and dealings of the 
parties, it must be inferred that the remaining members had assumed 
the entire liability of the dissolved firm to Lewis. They had-a right to 
exonerate the retiring members from that liability, and it may be that 
it was after an, understanding to that effect that matters were adjusted 
and settled, the way they were, among themselves. We cannot consider 
the payment made to Lewis, of sums due him by the previous firm and 
for which the new firm acknowledged themselves liable, in the light of 
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a payment of dividend unfairly paid, and which, under the provision of 
article 2843, can be ordered to be refunded. 

This view of the case dispenses us from determining whether the 
plaintiff could claim the refunding, under the authorities quoted, which 
would justify a direct demand in their own name. 1 A. 121, 138, Des- 
barride, Sociétés, v. 1, p. 344. 

The District Judge who decided this case wisely endorsed as his 
the reasons assigned by his brother, the Judge of the Fifth District 
Court for the parish of Orleans, in a suit like the present one, in which 
parties asserted pretensions alike to those of plaintiffs in this proceed- 
ing against the same defendants. 

The opinion so adopted was prepared with great care, and reflects 
much credit onthe judge who drewit up. A construction of the law 
regulating partnerships in commendam, different from that which it has 
received in this case, would be a just cause of alarm to the commercial 
community. 

It is ordered that the judgment appealed from be affirmed with 
costs. 

Rehearing refused. 


7453. 
BE. TANNERET vs. Merceants’ Mutvat Ins. Co. orf NEw ORLEANS. 


In order to adjudicate upon the issue presented in this Motion to dismiss and the Answer 
thereto, it would be necassary for this Court to take cognizance of the evidence annexed 
to those pleadings, which is in pais and dehors the transcript. It cannot constitutionally 
be done. It makes no difference that evidence is before this Court by consent of Counsel 
and that the facts are not disputed. 


PPEAL from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Henry Denis and Henry C. Miller for Plaintiff and Appellee: 

The Charter of the Merchants’ Mutual Insurance Company was passed 
on the 31st of March, 1854, under the law of 1848, which provided 
that the existence of such corporations shall never extend beyond 
twenty-five years. 

In obedience to that law, the Charter of said Company provides that the 
Company shall exist for twenty-five years from the 31st March, 1854. 

The subsequent Acts of the Legislature of 1855 and 1870, for the organ- 
ization of Corporations, contain the same provision, that their 
existence shall never extend beyond twenty-five years. 

At the expiration of its Charter, this Company, without any legislative 
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warrant or authority whatever, and in the very teeth of the prohibi- 
tion emphatically expressed in the law of its creation, has attempted 
to continue, BY ITS OWN ACTION, its corporate existence for twenty 
years more. 

It is clear that the Company went out of its corporate existence on the 
31st of March, 1879, and cannot stand in judgment in this Court. 
C. C. Art. 446, Field on Corporations, p. 548, sec. 481. Angell & 
Ames, sec. 778. Kent’s 2d vol. p. 306 et seg.; Green’s Ultra Vires, p. 
646, note ; 11 Rob. 42. 

The Supreme Court will take notice, even ex officio, of the fact that there 
are no proper parties before it, and dismiss the Appeal on that score. 
12 Rob. 205; 4 An. 577; 11 An. 409 ; 12 An. 755, 774, 801. 

There being no contest as to the facts on the Motion to dismiss, and 
these facts appearing from the Exhibits annexed to the Motion and 
to the Answer thereto; the issue being one of law entirely, as ad- 
mitted by both parties, it has been held by this Court, that it would 
be idle to remand the case, and that the Court wi'l adjudicate upon 
the legal issue thus presented. Planters’ Bank vs. Bass, 2 An. 430. 

Appellant declines a revival of action through legal representatives, and 
rests upon the ground of its corporate existence and capacity to 
stand in judgment; the Appeal should, therefore, be dismissed, 
unless the Court arrives at the conclusion that the Company is still 
a legal corporation. 


Albert Voorhies and Thomas J. Semmes for Defendants and Ap- 
pellants : 


First—The dissolution of a corporation by the expiration of its charter, 
after transcript of appeal filed in the Supreme Court, does not 
operate a dismissal of the appeal. The appellee’s remedy is under 
Rule XITJ, of the Supreme Court, and C. P. arts. 21, 113, 120, 361. 

Secondly—The dissolution of a corporation has for effect to divest the 
corporators of all corporate advantages and privileges. The juridi- 
cal person d'sappears ; the stockholders or corporators remain, 
subject; as individvals, to the action of the Courts. C. C. art. 446 
(437); Musson ve. Ricl ardson, 11 R. 37; Planters’ Bank vs. Bass, 2 
A. 480; Bernard vs. Viznaud,1N.S. 9. 

Thirdly—Plaintiff, Tanneret, is estopped from asserting the expiration 
of the company’s chartar, by his active participation in the amend- 
ment, by which the company’s charter was duly extended for the 
space of twenty-five years. Chubb vs. Upton, 95 U. 8. 667 ; Method- 
ist Church vs. Pickett, 19 N. Y. 485; Pascagoula Co. vs. West, 13 
An. 545; Pochelu vs. Kemper, 14 A. 308; Pollock vs. Citizens’ Bank, 
12 A. 230; 61 Mo. 251; 62 Mo. 372. 
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Fourthly—The charter of the Merchants’ Mutual Insurance Company 






































. was duly extended for an additional term of twenfy-five years by ' 
a regular proceedings under their charter, and in accordance with the : 
a statutes of this State. R. S. sec. 684, 687. 


On Morton to Dismiss. 


The opinion of the Court was delivered by 
Bermupez, C. J. The plaintiff and appellee moves to dismiss this 
appeal on the following grounds : 


: ist. That the charter of the defendant company, the appellant, ex- 
4 pired by law and by its own limitation, on the 3lst day of March, 1879, 
' the same having been restricted to twenty-five years duration, and being 
dated the 3ist of March, 1854, as shown by the exhibit annexed to the 
motion ; 

2d. That the appellant has ceased to have any legal existence as a 
corporation, and has no legal representatives in this Court, who have 
Be capacity to stand in judgment in the premises ; 
sd. That there are no legal representatives of said appellant, who 
can be made parties in this Court ; 

4th. That the judgment to be rendered in this ease would be invalid 
for want of proper parties. 

The counsel who have represented the defense in the lower court, 
and whose names are of record in this, have answered the motion, aver- 
ring distinctly : 

ist. That the charter of the defendant, copy of which is annexed 
to the motion of appellee, was extended by amendments adopted by the 
corporation and ratified by the stockholders on January 13, 1879, a copy 
of which amendments, together with a statement of facts in reference 
thereto, is filed as part of the answer ; 

2d. That the validity of the extension of the charter of the defend- 
ant cannot be inquired into collaterally, or at the instance of any one, 
ES except the State of Louisiana ; 

a 3d. That the appellee is precluded and estopped by his own conduct 
3 from inquiring into the existence of the defendant, as a corporation, or 
4 the validity of said amendment, as he has acquiesced in, accepted, and 
approved said extension of charter and said amendment, by exchang- 
ing his seventy shares of stock, purchased on the 8th of April, 1879, for 
a new certificate, on June Ist, 1879, for forty-one shares, reduced in pur- 
suance of the terms of said amendment, and voted at elections for 
directors, and received dividends on said new stock in the manner and 
under the circumstances set forth in said statement of facts ; 
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4th. That if the defendant were a dissolved corporation, such dis- 
solution is no valid ground for dismissal of the appeal herein taken. 


‘ It is evident from the face of the motion and answer, that the merits 
of the application to dismiss cannot be adjudicated upon by us, unless. 
we take knowledge of evidence annexed to those pleadings, and which 
is altogether in pais and dehors the transcript. 


It may be true, that the charter of the company has expired, as is 
stated by the appellee, but it would not follow from the circumstance 
that it has ceased to be a “ going corporation,” that it is not represented 
by parties concerned in the liquidation of its affairs. It may have lost 
its corporate name, lost its board of directors, lost its other officers, 
lost a right to sue and be sued, after such dissolution, but all those who 
must have had an interest in its affairs—creditors and stockholders— 
have nevertheless become the quasi owners, en masse, of its assets, of 
any nature or description, and, in point of fact, unquestionably repre- 
sent the defunct corporation. It may be, if it be true that the charter 
has expired, that they have a common representative, a liquidator or 
some such functionary, but of this we have and can have no knowledge 
at this stage of the proceeding and under the showing made. 


When a party dies pending an appeal, his legal representatives are 
to be connected by the proper process with the matter before the Court, 
and it is not until after this has been done that the suit can be pro- 
ceeded with. An action, it is well settled by law and jurisprudence, does 
not abate, in this State, by the death of one of the parties, after answer 
filed. C. P. 120-21. Vide authorities collected on that subject in H. D. 
1136, L. D. 532. 


There is no good reason why, on the same principle, the rule should 
not be, in the absence of formal legislation, extended to suits by and 
’ against corporations, for indeed, interest reipublice ut sit finis litium. 

Neither in the case of the death of one of the parties litigant, nor 
in that of the extinction of a corporation, whether by limitation of its 
charter, or judicial forfeiture of its charter, or otherwise, does the law 
require a revival of the suit, or a vivification of the defense. All that 
has to be done is that the legal representative of the decedent, or dis- 
solved corporation, become a party, voluntarily, or at the instance of the 
other litigant whose interest may demand such proceeding. 


It is well settled that the neglect of corporators to re-appoint officers. 
may suspend the action of the corporation, but that such omission can- 
not extinguish the organization to the injury of creditors, A corpora- 
tion cannot be dissolved so as to defeat the rights of creditors. 3 A. 177; 
2 A. 573. 














































sets” on 


NEW ORLEANS, MAY, 1880. 





Tanneret vs. Merchants’ Mutual Insurance Co. 





If this be true, why should in such eventualities, creditors be per- 
mitted to benefit themselves to the injury of others, likewise, and per- 
haps more deeply interested in the concern ? 

On the other hand, it is probable that, although the charter of the 
company may appear to have expired as averred by the appellee, the 
fact may not be so in reality. The stockholders may well, in view of 
such expectation, have provided against the same, and it is reasonable 
to suppose that they have done so, in some substantial manner, ample 
and sufficient, in their mind at least. They may long before the date of 
expiration have thought themselves authorized to extend their charter 
for a term, which added to that which it had to run, would not exceed 
twenty-five years, and if such an extension was not strictly regular, it is 
possible that it may have been deemed as creative of a new charter of 
a new corporation, acquiring all the rights and assuming all the obliga- 
tions of the former organization. 

The same counsel who defended the case in the lower court are 
before us to-day, and affirm that their client is not only not defunct, but 
is full of life, happy, prosperous, and content, and even sanguine of final 
success in this very litigation. The Court must look to its officers with 
trust and confidence, and will lend a favorable ear to their solemn pro- 
fessional answers, as long as the same are not unquestionably over- 
balanced by counter indisputable evidence. 

If such facts have occurred, the course pursued might be sanctioned 
or discountenanced by law, but with such contingencies we have no 
authority to deal presently. 

The defense of estoppel, by reason of acquiescence on the part of 
the appellee, in the organization which, it is said, represents, or is, the 
defendant in this case, is one which cannot become operative unless 
maintained by evidence. 


We cannot enter upon an investigation of the matters of fact set 
up by counsel without assuming an original jurisdiction which properly 
vests in another tribunal. It makes no difference that a statement of 
facts was agreed upon and is before us. We cannot transgress the con- 
stitutional limitation of our powers. 


If we were to dismiss the appeal in this case, because the defendant 
corporation is extinct and unrepresented here or elsewhere, the embar- 
rassment of the plaintiff in the levy and execution of his writ for money 
against the assets of the defunct company, which no curator ad hoc 
could represent, can be easily conceived. It is to the interest of both 
that he should fail in his attempt here. 

The question which we are desired to solve may arise under more 
proper proceeding in the lower court, for the execution of the judgment. 
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in this ease and the adjudication made on the issue presented could be 
on appeal only revised by this Court. 

Leaving the appellee free to inaugurate such course as to him may 
appear most conducive te the object which he has in view, but without 
prejudicing him in the least in that direction, we are constrained to 
decline to enteitiin his application. 

The motion to dismiss is refused with costs. 

Rehearing refused. 


No. 6592. 


Mrs. A. M. HenNEN, Execurrrx, vs. L. A. Hacker ET AL. 


Under Art. 2221, C. C., the wife may be made a witness against herself, to show that property 
bought in her name, was bought with her husband's funds, and that her title is simulated 
and iraudulent. 


—". from the Fifth District Court, parish of Orleans. Rogers, 
J. 


B. R. Forman for Plaintiff and Appellant : 

Article 2281, C. C., expressly permits a wife to testify for or against her 
separate interest. 23 An. 164, 

Burden of proof is on the wife claiming that property purchased during 
the Community is her separate property, purchased with her sepa- 
rate funds. 15 An. 33; 11 An. 526; 12 An. 193; and others. 

The evidence shows that Defendant had no property when she obtained 
a decree of separation, and that her husband had large means at 
the time that she sued him and alleged that he was insolvent. 


Defendants and Appellees unrepresented, 


The opinion of the Court was delivered by 
 Brrmvupez, C. J. This is an action in which the plaintiff, as ex- 
ecutrix, seeks to have several pieces of real estate standing in the name 
of a married woman decreed not to be hers, and to be the property of 
her husband; in order, when so declared, that the same be subjected to 
the satisfaction of a judgment of ancient date, in favor of the decedent, 
whose succession she represents. 

The suit is directed against the wife solely, but the petition asks that 
the husband be joined to assist her. The allegations of the petition are 
substantially that the:property belongs to the husband, and was pur- 
chased by him with his money, but that, colluding and conspiring with 







































Bye ee 


NEW ORLEANS, MAY, 1880. 





Hennen vs. Hacker. 





his wife, in order to defraud plaintiff and his other creditors, he has 
caused it to be placed in her name; that she never had any money, prop- 
erty, or resources of her own, nor any aecoace industry; that the 
transfer is a simulation, ete. : 

For the purpose of making out her case, the plaintiff proposed to 
have the defendant heard as a witness. On objection, the Court refused 
to permit her to testify, considering article 2281, R. C. C., as prohibitive 
of that course. The plaintiff took a bill of exception to the ruling. The 
judge of the lower court erred. 

The article is explicit, that “in any case in which the husband or 
wife may be joined as plaintiffs or defendants, and have a separate in- 
terest, they shall be competent witnesses for or against their separate 
interest therein.” The plaintiff was entitled to examine the defendant 
under the very terms of the article, as she and her husband were joined 
in the same suit, and she hada distinct and separate interest at stake. 
Had she been heard as a witness, it could not have been said that she 
was testifying against her husband. The authorities are, that where 
creditors of the husband seek to enforce their rights against him, ad- 
versely to the wife’s pretensions, she is a competent witness, in her own 
favor, against them, 24 A. 153; 23 A. 164; but the husband cannot be 
allowed to give evidence for or against her. 18 A. 319; 21 A. 651, 681, 
343, 422. 

To resort to such an extremity, the plaintiff must have considered 
her case greatly imperiled. We cannot say that she was mistaken in 
her apprehension, Of course, we cannot pass upon the merits of the 
ease, as the same are now presented by the record. 

The plaintiff must be given the opportunity upon which she insists, 
of having the defendant heard as a witness in the case. It is in our 
power to afford her that relief, and we will do so. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be reversed; that this case be remanded to be tried de 
novo, and proceeded with as the law provides, the defendant and ap- 
pellee to pay costs in both courts, from the date of trial. 
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No. 7223. 
Summers & Brannin vs. Jas. S. CLARKE. 


Although simulation is difficult of conclusive or affirmative proof, yet it surely requires, im 
order to shift the burden of proof upon the defendant, that the circumstances relied upon, 
to establish the fraud, should be so strong as to create highly reasonable doubts or sus- 
picions as to the good faith and honesty of the transaction, which is sought to be set 
aside. 


— from the Sixth District Court, parish of Orleans. ,Rightor, 
J. 


D.C. Labatt for Plaintiffs and Appellants: 

In cases of simulation, it is difficult for the plaintiff to present con- 
elusive evidence. For that reason, the rule of law has been estab- 
lished, that only a prima facie case needs be made out, and it shifts 
the burden of proof on the defendant. 10 An. 691; 6 An. 647; 15 
An, 42; 4 La. 254; 6 La. 538; 2 La.16; 6 An. 710; 2 Vesey, Jr., 155; 
Hovenden on Fraud, p. 9. 


Kennard, Howe & Prentiss for Defendant in rule and Appellee 

The rule is settled in Louisiana, that “it is not enough for a plaintiff to 
make out a probable case ; he must make it certain.” 
Simpson vs. Powell, 7 A. 555. _ 

Mr. Hennen, summing up a list of Louisiana cases from 10th Martin to 
5th Annual, lays down the rule “that circumstances to establish 
fraud must be strong, consistent, and calculated to induce the belief 
that a fraudulent intent existed.” Dig. vol. 1, pp. 526, 527. 

In an English case decided in October last, Wilson vs. Church, 9 C. L. 
Jour. 420, Mr. Justice Brett used almost identical language, saying: 
“Tt seems to me that no man ought to be found guilty of fraud 
unless you can say he had a fraudulent mind and an intention to 
deceive.” 

Mr. Story remarks, Equity 3190, that “it is equally a rule in courts of 
law and courts of equity that fraud is not to be presumed, but 
established by proofs ; circumstances of mere suspicion leading to 
no certain results, will not, in either of these courts, be deemed a 
sufficient ground to establish fraud.” 

For example,of danger of circumstantial evidence, see Amer. Law Rev. 
May, 1880, p. 376. 

The maxim of the Code of Justinian, dolum ex indiciis perspicuis pro- 
bari convenit, is a maxim of universal] jurisprudence. 

‘The rules laid down by Mr. Justice Washington in Conard vs Nicoll, 4 
Peters, 295, and affirmed by the full bench, are always worthy of 
record : 
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“That actual fraud is not to be presumed, but ought to be proved 
by the party who alleges it. 


2. “If the motive and design of an act may be traced to an honest and 


legitimate source, equally as to a corrupt one, the former ought to 
be preferred. This is but a corollary to the preceding principle. 


3. “If the person against whom fraud is alleged should be proved to 


have been guilty of it in any number of instances, still if. the particu- 
lar act sought to be avoided be not shown to be tainted with fraud, 
it cannot be affected by these frauds, unless in some way or other it 
be connected with or form a part of them.” 

In Marksbury vs. Taylor, 10 Bush (Ky.), 519, and in Young vs. Edwards, 
92 Pa. State, 257, it was laid down as settled law that, in order to 
establish fraud, the true rule in all courts is to require such legal 
evidence as will overcome in the mind of the tribunal the legal pre- 
sumption of innocence, and beget a belief of the truth of the 
allegation of fraud ; and that the existence of fraud is to be proved 
as any other fact ; the evidence being sufficient if it satisfy beyond a 
reasonable doubt, but not otherwise. 

These are the elementary rules of universal jurisprudence. They came 
to England and to the United Stutes from the great fountain of the 
Roman Law. 

Actore non probante, absolvitur reus. 

Quod non apparet, non est. 

Plaintiffs have made out neither a certain nor even a probable case. 





The opinion of the Court was delivered by 

Levy, J. The plaintiffs, Summers & Brannin, having a judgment 
against James S. Clarke, seized under a ji. fa. certain real estate in the 
city of New Orleans. A mortgage in favor of Albert Baldwin appeared 
inscribed on this property, to secure the sum of $20,000, and interest 
on that sum. On motion of plaintiffs a rule was taken in the Sixth Dis- 
trict Court, parish of Orleans, ordering the Recorder of Mortgages of 
New Orleans, and said Albert Baldwin, to show cause why said mort- 
gage should not be canceled and erased, and declared null and void. 
The exception was filed by Baldwin, claiming lis pendens in the United 
States Court, between same parties, on a petition to annul this mortgage; 
and this exception was overruled. Baldwin then pleaded that he had 
proceeded in the Fifth District Court and obtained a judgmeyt therein, 
which he held to be a bar to the rule to set aside the mortgage. This 
exception was also overruled, and various exceptions being pretermitted 
to the merits, the rule was tried on the issue of simulation vel non. 
Plaintiffs’ rule was dismissed, and they have appealed. 
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We agree with the counsel of appellant that “ the sole question pre- 
sented is whether this mortgage of James S. Clarke to Baldwin is valid 
or simulated.” We shall not disturb the rulings of the lower court on 
the pleas and exceptions there presented. 

On a careful examination of all the evidence contained in the record, 
and attributing to it all the weight and consideration to which it can 
reasonably be entitled, giving to the circumstances connected with the 
transaction, directly or remotely, and the hypotheses based thereon, 
patient discussion and a fair construction, we can perceive no sufficient 
grounds to sustain the charge that the mortgage which the plaintiffs 
seek to have erased is tainted with simulation or was given in fraud of 
these creditors of Clarke. 

We concur in the proposition set forth in the brief of counsel for 
the appellant, that “simulation is difficult of conclusive or affirmative 
proof ;” yet it surely requires that the circumstances relied upon should 
be so strong as to create highly reasonable doubts and suspicions as to 
the good faith and honesty of the transaction which is sought to be set 
aside. The presumptions in favor of the legality and validity of a 
transaction such as the one now under consideration may be rebutted, 
and in some instances the burden of proof may be shifted, in order that 
suspicious and unusual circumstances shall be accounted !or or ex- 
plained away. 

The principal facts or circumstances on which appellants rely to 
establish simulation in the mortgage of Clarke to Baldwin, are: The 
non-payment (as they allege) of the money to secure the payment of 
which the mortgage was given at the time of the execution of the act ; 
the execution of a simulated act by Clarke, in favor of another party at 
an antecedent date ; the renewal or extension of “loans and mortgages” 
on his own city property by Mr. Baldwin, at a similar rate of interest, at 
the same time that he was making the loan to Clarke ; the insufficiency 
of the mortgaged property as a security for the amount loaned. 

While the notary and his clerk before whom the act of mortgage was 
passed testify that they did not see the money paid or handed to Clarke 
by Mr. Baldwin, on the other hand, Mr. Baldwia testifies that he did 
pay the money, and describes the mode, manner, and time of handing 
in to Clarke, and the kind of money, with as much particularity of details. 
as could reasonably be expected, in view of the length of-time between 
the payment and his examination. Because the notary and his clerk did 
not see tlre money paid over, cannot be held as proof that it was not 
paid, when Mr. Baldwin swears positively that he did pay it. No attempt 
to invalidate the testimony of Mr. Baldwin, or to prove him unworthy 
of belief, was made, and we therefore hold it as unimpeached in this 
matter on this point. It would be unjust, unfair, and illogical to infer 
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that because Mr. Clarke had been engaged in a simulated transaction 
with another party, at another and distant period, ergo his transaction 
) with Mr. Baldwin partook of the same character. 

. i We are to consider the attributes of the distinct act which is assailed, ; 
and it must be judged independently of other matters and occurrences, Be 
espe-ially when it is between different parties. 


As to the fact that about the time Mr. Baldwin was lending this . an 

4 large amount’of money to Mr. Clarke he was obtaining an extension of ‘4 
his own indebtedness, fora much smaller amount, at about the same 
rate of interest, is satisfactorily explained by Mr. Baldwin himself, and a 


does not justify any grave suspicions or serious doubts as to the 
good faith and honesty of the negotiation with Clarke. So, also, the 
alleged insufficiency of the mortgaged property as a security for the 
amount loaned is in the first place not established by the evidence. On % 
the contrary, we think it rather estimates the property as being of a | 
value equal to if not greater than the loan ; but in addition to the prop- A 
rty, the pecuniary circumstances or condition of Clarke evidently ay 
operated upon the lender’s mind, and in his opinion rendered his invest- ae 
ment safe. re 
The judgment of the lower court is affirmed at the costs of ap- 
pellant. 
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No. 5154. 


JoHN Moyzan vs. Crry or NEw ORLEANS. 


A party contrac'ing with the city of New Orleans for grading and curbing ban juettes, does 
so at his own risk, andif, owing to some informalities iu the contract, he fails to recover : 
4 from the front proprieter, the amount of the City Surveyor’s Bills against them, which he 

has accepted in payment of his work, he has no recourse against the City. 


4 PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 
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R. King Cutler for Plaintiff and Appellant. 
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Samuel P. Blane, Assistant City Attorney, for Defendant and Ap- 
p2llee: 

The points upon which we rely are, then, these: 

First—That all actions against the city of New Orleans, for work or 
labor done, either under a contract, or for damages, or extra work, 
are prescribed, unless commenced within one year from the time the 
contract was to be performed. R. S. 2822, and Act No. 91 of 185& 
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Second—That under twenty-fourth section of the city charter of 1870, 
Act No. 7, Extra Session of 1870, the city could not contract 
to improve, pave, grade, or lay banquettes at its own costs, but 
that the whole of said cost had to be borne by the front proprietor. 

Third—That one who contracts under said section twenty-four, to do 
work on banquettes, must look exclusively to the front propri- 
etor for the payment, and that the city cannot enter into an engage- 
ment to the contrary. 

Fourth—That the plaintiff has engaged with reference to said law, and 
has expressly contracted to look to the front proprietors, and to 

. pretend to nothing against the city in case of non-payment, recog- 
nizes and declares the law, and cannot afterward seek payment at 
the hands of the city on the bills against the abutting proprietors. 


The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiff claims that, under a contract with the 
city of New Orleans, entered into in November, 1870, he has filled, 
graded, and prepared the ground on St. Charles Avenue, between Tole- 
dano and State streets, to fit it to receive the pavement of Byrnes’ Im- 
proved Patent Banquetting, which was to be laid down by the patentees, 
and that by the labor so done and materials thus furnished, and for 
other items, he is entitled to recover from the city of New Orleans the 
sum of $2205 74. 

An examination of the contract relied upon by the plaintiff shows 
that two modes of payment were provided for. 

In the first place, it, was understood, that if the appropriation mundo 
by the city in the annual budget were exhausted, when a certificate of 
compliance with his contract would issue to the contractor, he would 
not ask a warrant until after a fund was provided for in the budget of 
the following year. 

In the second place, it was agreed that the city would prepare the 
proper bills against lot owners fronting the work, deliver them to the 
contractor, and that he would proceed to their collection, even judicially, 
if necessary, but that, by the delivery of those bills, the city would be 
released from all obligations to him. 

The contract reads: 

“On the completion and reception of the work, payments shall be 
made by the property-holders in the city surveyor’s bill in conformity 
with section 24 of the city charter, and the city shall not be held responsible 
or liable for any of them, should the same not be paid, and said contractor 
shall be subrogated to all the rights of the city to seize and sell the 
property in case of non-payment of any or all of said bids.” 
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Besides: “Said Mayor promises for and obligates the city of New 
Orleans to have the proper and legal bills for such work made out and 
delivered by the city surveyor unto said Moylan, who shall collect said 
bills according to section 24 of the city charter, at his own cost and ex- 
pense, hereby releasing the city from any and all responsibility or lia- 
bility for any part of said bills, and being subrogated to any and all 
rights of the city of New Orleans in the premises.” 

It is impossible to conceive how, under such terms and conditions, 
the plaintiff ever imagined that the city could be held responsible to 
him. 

We are at a loss to understand why the first provision, unexplained 
as it is by the record, was inserted in the contract, for it is evident, from 
the reading of section 24 of Act 7 of 1870, which is the charter of the 
city of New Orleans, that it never entered the mind of the Legislature 
that the city should be responsible for such improvements. The law is 
clear that the whole cost of said banquettes so made should be borne 
by the owners of real property fronting on said banquettes in equal 
proportions according to the running foot. 

As the contractor was to be entitled to payment for his work and 
materials, it was nothing but just that he should bezome the trans- 
ferree of the claims of the city against such owners. This explains the 
second provision satisfactorily. 

The two modes of payment could not co-exist with the stipulation 
found in the second provision. Leaving out of view section twenty-four 
of the charter, all that could be said is, that Moylan was left to his 
option in the matter. 

He received it. He thought it more advantageous not to wait for 
the budget appropriation, and preferred to take the bills against the 
front proprietors. 

The record shows that he instituted on those bills quite a number 
of suits against those who refused payment, and whom he treated as 
delinquents ; but that judgments were rendered in their favor “because, 
says plaintiffs brief, the city had failed to give the proper advertise- 
ments for bids.” 

Moylan contends that he is not responsible for this omission on 
the part of the municipal authorities. This is anerror. He dealt with 
the city at his risk and peril. The omission, if any, was anterior to the 
date of the contract. By his acc2pting a transfer and subrogation from 
the city, there was a novation of crelitor, ani the defenses which could 
have validly existed against the transferrer coull well be urged aga‘nst 
the transferree. 

From that admission we have authority to infer that the contract 
upon which he rests his claim{was illegally formed by the c:ty, andis a 
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nullity, on account of the non-observance of legal requirements pre- 
scribed by law as conditions precedent for the validity of any contract, 
the provision of the law on such subject being — and not 
merely directory. 21 A. 143. 

But, be that as it may, it is clear that by accepting the bills under 
the conditions of release found in the contract the plaintiff has made 
the claims his own, and has completely discharged the city from all lia- 
bility toward him. 

To make its case still more certain, the city filed the plea of pre- 
scription of one year, which the law sustains. R. S. 2822; Act No. 91 of 
1858 ; 27 A. 310. 

The year began to run after the ten days within which the work was 
to be begun, viz., on December 5th, 1870. The work was to be com- 
pleted within three months, viz., March 5th, 1871. The citation in this 
case was served on March 9th, 1872. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


No. 7860. 
GrEorGE S. WELLS vs. City oF NEw ORLEANS. 


In this case, Plaintiff having obtained an Injunction “restraining the City of New Orleans 
from closing or interfering with his business (that of coffee-house with theatrical per- 
formances or vocal music), and from collecting the sum of $1500, as license on said@- 

’ business,” the City reconvened in its Answer, claiming payment of the license-tax and 
praying for an Injunction, “restraining Plaintift from continuing to carry on his business 
until he shall have paid the said license.” The District Judge refused to grant the In- 
junction prayed for by the City. 

HE vp that the provisional Injunction granted Plaintiff, was no reason why the Injunction 
prayed for by the City should be refused ; and that the District Judge is ordered to grant 
the latter. 


° ieee from the Sixth District Court, parish of Orleans. Rightor, 


S. Belden for Plaintiff and Appellee. 


Samuel P. Blane, Assistant City Attorney, for Defendant an 1 Appel- 
lant. 


The opinion of the Court was delivered by 
Levy, J. This isan appeal from an orcer of refusa! of tl e Sixth 
District Court, of the parish of Orleans, to grant an. in;un:tion “re 
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straining the plaintiff, Wells, from continuing to carry on the business 
of coffee-house with theatrical performances or vocal music,” until he 
shall have paid the license-tax imposed by the city of New Orleans for “4 
the year 1880. The defendant alleges that this refusal works irreparable ate, 
injury to the city of New Orleans, and contains error to the prejudice of ee 
the city, and aggrieves it. <n 

On the 27th February, 1880, the plaintiff filed his petition in the 
Sixth District Court, in which he avers, that the city had fixed his license 
on the business mentioned at one thousand five hundred dollars for the 
year 1880, and notified him to pay the same. He further avers, that this 
license-tax is unconstitutional, because under article 206 of the consti- 


4 tution of 1879, all political corporations are inhibited from imposing a 
" greater license-tax than is imposed by the General Assembly for State 
a purposes. Plaintiff also contends in his petition, that the Revenue Act 
é of 1872, under which licenses had theretofore been collected, was not in 


force, but had been abrogated by the adoption of the Constitution of ; me 
1879. For these reasons plaintiff prayed for an injunction “ restraining 
the city of New Orleans from closing or interfering with his said busi- 
ness at 32 Royal street, and from collecting said sum of $1500 as license 
on said business.” 

E The injunction prayed for was issued ; a motion to dissolve, as in 
# case of giving bond, was denied. The defendant filed an answer on the 
a 9th of March, in which there is set up a reconventional demand claiming 
the payment of the sum of $150 (the license-tax), with ten per cent per 
annum interest, and $500 damages, and praying for an injunction en- 


z joining and restraining the plaintiff (Wells) from ccntinuing to carry on 
7 . the business aforesaid, until he shall have paid the license-tax claimed. 
x The court a qua refused to grant this injunction, and from this order 
q of refusal this appeal was taken, 

Fs The only question presented for our decision, and which will be con- 


sidered by us, is whether the court erred in refusing the injunction. 
The case is pending on its merits on the docket of the Sixth District 
Court, the legality and constitutionality of the ordinance imposing the + 
tax, or rather as to the amount imposed and sought to be collected, is a ve 
before that court, and it will be time enough for us to pass thereon when 
‘ it is properly and directly brought before us. We confine ourselves to 
3 the single issue: Was the city entitled to the injunction prayed for? 
In the case of the State ex rel. City of New Orleans vs. the Judge 
of the Sixth District Court, recently decided by us,in which the city 
applied to the court for a writ of mandamus to compel the judge to 
grant the injunction, from the refusal of the lower court to grant which 
this appeal is taken, we held “ that this Court would not in such case as 
was — presented, issue mandamus to compel an inferior judge to 
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grant an injunction ;” and in declining to issue the mandamus, the Court. 
held: “If there be error, it must be remedied by appeal.” In this 
appeal, however, we are not called upon to decide on the merits of the 
case; we confine ourselves alone to the refusal of the judge a quo to 
issue the injunction sought by the city in its answer and reconventional 
demand. The validity and constituticnality of the city ordinance im- 
posing the license-tax is a question involved in the suit now pending in 
and to be decided by the Sixth District Court. 

The judge a quo gave no reasons, appearing in the transcript, for his 
refusal to grant the order; we therefore deal with the matter as pre- 
sented by the record before us. It is not material in the consideration 
of the issue with which we are now dealing, to inquire into the validity 
of the injunction against the city, granted on the application of the 
plaintiff Wells. It is enough for the purpose of an inquiry that this- 
injunction is in existence, and we must presume that it was granted 
upon a proper showing justifying the action of the District Judge. 
Does the existence of that injunction deprive the city of its right to the 
remedy which it seeks? Wethink not. The city of New Orleans has 
the right to avail itself of the remedy which the law gives. If the city 
had instituted its proceedings in an independent and original action, 
seeking this writ to aid in the enforcement and collection of the license- 
tax, it cannot be denied that it would be entitled to such writ, and we 
cannot conceive that the same right cannot be exercised in aid of its re- 
conventional demand, which in its nature is between the parties on 
original demand countenanced rather than discountenanced by the 
courts, as avoiding multiplicity of suits. The only argument which can 
be adduced against the issuance of the injunction prayed for in the 
answer, is that the existence of that obtained by the plaintiff restraining 
and inhibiting the city from “closing up or interfering with petitioner’s. 
place of business, and from collecting the sum of $1500 as license on 
said business, until the further order of court,” prevented the same 
court from granting the order for injunction sought by the city, because 
the court would thus nullify its previous action, and having refused to 
dissolve the plaintiff's injunction, would, by granting the injunction in 
behalf of the city, practically do by indirection what it had refused to 
do directly. It must be observed that the first is only a preliminary 
injunction ; that it has never been passed upon definitively on its merits, 
or in any manner perpetuated ; non constat, that it will be maintained ; 
and if the city’s injunction is granted, how can it be said that on a 
proper showing on motionit may not be dissolved ? And besides, we can- 
not perceive how the plaintiff can suffer irreparable injury, when, upon 
compliance with law and execution of sufficient bond, it may be set 
aside. It can hardly be contended, and we surely will not recognize 
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the proposition, that the judge of the Sixth District Court by granting 
to Wells the prelimirary injunction intended or contemplated to forbid 
the city a resort to legal proceedings and auxiliary legal remedies, or in 
other words, virtually enjoined itself from the exercise of judicial 
powers. It would be an unreasonable construction to place upon the 
wording of the writ of injunction “ restraining from closing up or inter- 
fering with the business of petitioner,” to stretch its meaning to include 
an inhibition on the city to bring suit and seek by legal means to enforce 
in the courts the collection of its claim. If such had been the avowed 
cbject of the plaintiff, we do not think his prayer for his injunction 
should have been entertained. 

We construe the injunction issued against the city as being confined 
in its restraining character to interference by extra-judicial means for 
non-payment of license- tax. 

It is therefore ordered, adjudged, and decreed that the order of the 
Sixth District Court refusing the injunction prayed for by the city of 
New Orleans in this suit be reversed and set aside, and the case be re- 
manded for further proceedings according to law, with instructions to the 
judge of said court to grant the preliminary injunction prayed for by 
the city in the reconventional demand, and that the plaintiff, appellee, 
do pay the costs of this appeal. 


No. 7671. 
INTERDICTION OF JosEPH Dumas. 

By voluntary absence of two years, a resident of this State forfeits both his civil and political 
domicile in it. 

A suit for interdiction must be brought at the actual domicile, the domicilium habitationis, 
of the Defendant, not at his merely legal or constructive domicile. 

A Court of this State cannot issue its process in a personal action, on a person actually re- 
siding beyond its territorial limits and within those of a different sovereignty. 

Service of citation issued by a Court of this State, cannot be made in a foreign country by the 
American Consul. 


= from the Second District Court, parish of Orleans. Tissot, 
J. 


J. L. Tissot for Plaintiffs and Appeliees: 
Dumas has always had his domicile in the City of New Orleans, where 
he was born and married, though his residence has been temporarily 
in France. It is only the political, not the civil domicile, which is 
forfeited by an absence of two years. Dumas never acquired a 
domicile in France. Even if he had forfeited his domicile here, still 
the suit must be brought befcre the Court of his last domicile. 
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Every interdiction must be pronounced by the judge of the domicile of 
the person to be interdicted. C. C. 392; Nap. C. 492; C. P. 162, 924. 

The personal statute follows the party into a foreign country. Feelix, 
Droit Internat. Privé, vol. 1. Demolombe, vol. 1, Nos. 98 and 99. 
Wheaton, Internat. Law, p. 172. 

Personal service of Citation was made on Dumas by the American 
Consul in Paris. Intervenors cannot urge defenses personal to De- 
fendant. 21 An. 118 ; 13 An, 222; 8 Rob. 123; 8 M. 55. 


C. E. Schmidt and Armand Pilié for Intervenors and Appellants : 

It is the duty and the right of Intervenors, as presumptive heirs of De- 
fendant, to intervene. C. C. 390; C. P. 389. 

Dumas had clearly no domicile in this State. C.C. 46; 29 An, 253. Dr. 
Wharton, Law of Domicile, p. 6 and 8; Story, Conflict of Laws, 3 46 
and 2 47 ; 14 How. 423; 16 Wall. 73. . 

He might have had a domicile in France though he had taken no steps, 
under the French law, to become a French citizen. Laurent, vol. 2, 
pp. 94 and 95. 

If he were one of the class of persons who belong to no country, ex ne- 
cessitate the French Courts, of the place of his actwal residence, 
would have acted upon: the demand for his interdiction. Laurent, 
vol. 1, 2 369. 

The Second District Court could have no jurisdiction, the law requiring 
that the Defendant should reside or be domiciled in the place where 
he is sought to be interdicted. C.C. 392,393, 425. No such suit can 
be brought where he resides out of the territorial jurisdiction of the 
Court. 

No constructive citation can be made in a suit for interdiction. The law 
contemplates that the domicile at which the defendant may be sued 
shall not be a mere domicilium originis, but an actual domicile, 
domicilium habitationis. 

The Second District Court could not issue process beyond its territorial 
jurisdiction. Story, Conflict of Laws, 2 539. 

Dnited States Consuls have no authority to serve citations. 


The opinion of the Court on the Merits and on Rehearing was deliv- 
ered by 

Bermudez, C.J. The correctness of the judgment rendered by the 
Court a qua, interdicting Joseph Dumas, is questioned in this Court, 
and its reversal, with a dismissal of the suit, is urged on the following 
grounds : 

ist. That the Second District Court had no jurisdiction of the domi- 
eile, or person of the defendant ; 
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2d. That if it had, Dumas was not legally cited to appear before 
that tribunal. 

The suit was brought by four of the children of Dumas, under 
proper averments of mental debility and complete inability on his part 
to take charge of his person and property. The petition alleges dis- 
tinctly that, although Dumas be in Paris, France, at the time, his fomi- 
cile is in New Orleans, the place of his nativity and marriage, and that 
he is a citizen of the United States and of Louisiana. 

Under that representation of facts, the Court assumed jurisdiction, 
citation issued, and was served in Paris personally on Dumas. Some 
two months and a half after notice of the suit had been thus signified to 
Dumas, it being shown that he made no appearance in person, by coun- 
sel, or otherwise, the Court appointed a curator ad hoc to represent him 
in the proceedings. 

The remaining two children of Dumas intervened in the suit, resist- 
ing the demand for his interdiction. Exceptions were filed to their in- 
tervention, but they were not urged, and were not passed upon by the 
lower court. The case was decided on its merits. No motion to dismiss. 
the appeal was made in this Court. The exceptions must be considered 
as abandoned—the more so as there was no judgment in the lower court. 
overruling them, and no amendment was, and could be, asked here in 
the absence of any julgment touching them which we could be called 
upon to review. Their legal status does not appear to be at all ques- 
tioned here. We deem, however, that the children who have thus inter- 
vened had a right to make the appearance they did, for the reasons, 
that the case was one of public order; one in which the liberty and 
property of their father were involved ; one in which questions of great 
importance to the family were to be agitated and determiaed, and in 
which they were justified in feeling a deep and important, though re- 
mote interest, as presumptive heirs. They surely could have brought 
the suit ; they could have joined the petitioners ; why should they not 
be permitted to resist an application of such magnitude, which, if 
granted, might work irreparable injury, as the judgment could not be 
suspended by appeal? R. C. C. 395. 

The case having been put at issue, was tried and judgment was ren- 
dered incapacitating Dumas. 

I. In order to ascertain whether the lower court had jurisdiction 
over the matter presented, it is necessary to inquire whether Dumas was 
at the time of the institution of the suit domiciled within the territorial 
limits of that tribunal. 

Article 392, R. C. C., provides that “every interdiction shall be pro- 
nounced by the judge of the domicile or residence of the person to be 
interJicted.” 
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It is in proof that Dumas first, voluntarily, left New Orleans in 1847, 
with his family, and moved to Paris, France, where he established him- 
self and lived up to 1862 or 1863, when he returned to New Orleans, 
sojourning there until 1865, when he again voluntarily left for Paris. He 
continued to reside in that city afterward up to 1879, when the inter- 
diction proceedings were commenced here, and did not cease to live 
there subsequently. 

Article 46 of the R. C. C., which is a re-enactment of act of 1855, p. 
331, provides that a voluntary absence of two years from the State, or 
the acquisition of residence in any other State of the Union, or else- 
where, shall forfeit a domicile in the State. 

We are fully satisfied from the evidence that Joseph Dumas was, 
from the beginning, unwilling to continue to have his domicile in New 
Orlears ; that he intended to go and establish himself abroad, and that 
in point of fact he did do so, most unequivocally, without entertaining the 
remotest determined idea of returning to Louisiana. His absence was 
voluntary, for quite a number of years. The conclusion is irresistible, 
_ that he forfeited his domicile here, even if he acquired none in France ; 
and that the lower court had no jurisdiction over him, and, therefore, 
over the suit brought to interdict him. 


See State vs. Poydras, 9 A. 167 ; Blake vs. Nelson, 29 A. 253; Evans 
vs. Payne, 30 A. 498, 502. 


II. Assuming, however, that he had not lost his domicile here, and 
that his residence in Paris was only temporary, the question arises, 
could the Second District Court extend its jurisdiction over him, while 
he was in Paris, for the purpose of the interdiction suit brought here ? 
As a rule, courts have no right to issue their process beyond their 
limited judicial sphere of action, but there are cases in which they may 
do so within the boundaries of their sovereignty, within which they are 
established, and the exceptions are well defined. 9 R. 348; 8 N.S.; 11 L. 
129 ; C. P. 129, and other articles. 

It seems to us that when the law requires that “every interdiction 
shall be pronounced by the competent judge of the domicile or residence 
of the person to be interdicted,” it contemplates that such domicile or 
residence should be, as a rule, the place of abode of such person, the 
locus habitationis, the piace where the body can be found and reached, 
within the territorial limits of the court itself, and, as an exception, the 
place of the bona fide abode, intentional or accidental, of such person 
within the national boundaries of the sovereignty which the court rep-’ 
resents, 

The reason of this is obvious, and it is this, that a personal view 
and inspection of the person whose insanity is alleged is not only 
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proper, but eminently necessary, when practicable, in order that upon 
the testimony of the witnesses, the report of the medical experts or 
other suitable evidence, the interrogation of the party, the judge may, 
at the very moment of the rendition of the judgment, have it in his 
power to see and decide for himself whether his decree will or not bear 
upon a person compos vel non. R. C. ©, 417, 423-425. In fact, it is 
made the duty of the judge, even after interdiction, to visit him when- 
ever he shall deem it expedient. The court is required to appointa 
superintendent, who is to have free access to the party, in order to in- 
form the judge frequently of the state of health of the person inter- 
dicted, and of the manner in which he is treated. R. C. C. 424. The 
person interdicted is not permitted to be taken out of the State without 
a judicial order granted on the advice of a family meeting, and the 
sworn opinion of two physicians that they believe the departure neces- 
sary to the health of the party. R. C. C. 423. , ’ 

If a court, having jurisdiction ratione materi, sitting in New Or- 
leans, has the power of sending its process, in an action essentially per- 
sonal, beyond its territorial boundaries to be served on a party living 
within the limits of the imperium of a sovereignty altogether distinct 
and independent, as in the present instance, in Paris, France, it could on 
the same principle exercise a similar prerogative touching a person 
established in China, or Patagonia, or any other like country. 

“No sovereignty, says Judge Story in his Conflict of Laws 2 539, can 
extend its process beyond its territorial limits to subject either person 
or property to its judicial decisions. Every exertion of authority of 
this sort beyond this limit is mere nullity, and incapable of binding such 
persons or their property in any other tribunal.” 

See, also, Allard: Chose Jugée, 331. 

Feelix, Droit International Privé, t. 11. 39. 

Merlin 2 D. vo. Jugement, 2 14, No. 1, 3d ed., vol. IV., p. 20. 

Rorer on Inter. State Law, p. 10, 167, 168, and notes. 

Courts should never assume to render judgments which, in any 
given instance, it would be impossible for them to have executed by 
their own officers, or officers under their control, or officers of a distinct 
nationality, by comity. How, in the present instance, could the Second 
District Court have its judgment enforced in Paris? Assuming that it . 
had jurisdiction over the case, that it could have cited the defendant 
there, as was done, its judgment, until then dormant only, could not be 
carried out in France, without being first subjected to revision, and 
even then without confirmation by vivification, by the constituted 
judicial local authorities. In the event of any refusal ‘on their part to 
-¢o-operate, in the absence of any comity between the two countries, the 
Second District Court would be powerless to have its judgment enforced 
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in France, whether to have Dumas confined in a sanitary institution, or 
_placed under the control of some designated person, or to have his 
property there, even if movable, administered upon by a curator, ap-- 
pointed and qualified here. 

It appears that the attempt was made to have Dumas interdicted 
by the competent tribunal in Paris, but that ex officio it declined juris- 
diction, ratione personarum, the parties being foreigners, the Court being- 
aware, however, of the institution of the interdiction proceedings in- 
New Orleans. 

We understand that the correctness of that ruling is assailed, and 
that the case is pending before the Court of Appeals in Paris. How- 
ever singular it may appear fo us, whether it shall be reversed or con- 
firmed there, is a question with which we do not propose to deal, as we- 
are not called upon, and have no authority to reviewit. Had a judg- 
ment been rendered there interdicting Dumas, and were a proceeding 
pending before us for the execution of such judgment here, we would 
then have an opinion to express. 

If the ruling of the French court and our own views be correct,. 
however different or contrary they may appear, it would result that 
Dumas, although unquestionably insane, would be interdicted neither 
by the court having jurisdiction of his person nor by that having juris- 
diction of his admitted last domicile, and of his property. 

If the case before the court be one for which no legal provision was 
made, the fault, if there be any, is not with the judiciary, who can ex- 
pound the laws only as they find them, whatever consequent embarrass- 
ment may follow. But there is no deficiency or hiatus in the protection 
which the law should afford to those who look to it for security in their 
person or property. It does not necessarily follow that the creditors, or 
the presumptive heirs of Dumas, or any one concerned in him, or in his 
estate, would suffer any injury from that anomalous condition of things. 
Before Dumas went to Paris he had left a power of attorney, by which 
he conferred unlimited rights of administration and alienation on a 
person in whom he had placed his confidence, and the authority thus. 
delegated, was afterward transferred to one who has appeared as a 
resisting intervenor in these very proceedings. 

The lamentable disability with which} it is alleged that Dumas was 
afflicted at the bringing of this suit, and which continued to dement him 
long afterward, was a mental malady, which could,—no more tham 
any other infirmity,—produce the effect of revoking the procuration which 
he had given to his agent. It could be recalled, in a circumstance like 
this only by an‘ actual, valid, judgment of intérdiction. R. C. C. 3027.. 
The institution of the interdiction suit did not revoke the powers so en- 
trusted.. Gernon vs. Dubois, 23 An. 27. ~ 
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Even could such mental derangement put an end to the mandate, 
the consequence would only have been that Dumas would have had tobe 
treated as an absentee, and his property taken care of and administered 
upon as provided by law in such cases. R. C.C. art. 50 et seq. 


III, Although the foregoing considerations would suffice to justify 
our decree, we deem it advisable, in view of the novel nature of this 
important case, and of the character of the proceedings required in such 
matters, to proceed further, and to consider, somewhat briefly, the sec- 
ond point presented for our determination. 


Conceding, arguendo, that the court could send its process beyond 
its territorial boundaries, to be served on a person within the limits of 
another distinct sovereignty, the question arises: Should not that proc- 
ess, to such person, there, be the same as the law would require it to be, 
did that person reside within the undisputed jurisdiction of the court? 

It is an unassailable proposition of law that no judgment intended 
to affect a person in his rights of self-control, or of administration and 
disposal of his property, can be validly rendered, unless, as a condition 
precedent, such person has actually, by the process of the proper court, 
before which the demand is pending, been cited, as a defendant, in strict. 
legal form, by service on him, either personally, or at his domicile, or by 
the seizure of his property. 


The law has provided certain forms in which such person can be 
compelled, at his risk, to notice judicial proceedings against him. Un- 
less these forms be fully observed, particularly those which serve as a 
foundation for the suit, such as a citation, the defendant can assume to 
ignore the steps taken against him,.and the. plaintiff may proceed, but. 
at his peril, in the prosecution of his suit. 

It is settled, beyond the possibility of a doubt, that it is indispensa- 
bly necessary, in an interdiction proceeding, that the person sought to 
be declared incapacitated be cited, and that the citation should be served 
on him personally, if practicable, for such mode of conveying notice is 
eminently preferable, and that if such service be not made, it shall take 
place as otherwise indicated by law. 16 L. 63; 1 N.S. 551; 23 A. 26. 

The citation in this instance is addressed to Joseph Dumas, without. 
mentioning the place of his residence. It allows him ten days from 
service to answer, and does not appear to bear the seal of the court by 
whose authority it issued. The petition states that Joseph Dumas re- 
sides in Paris. Why was not the citation directed to him there? Why 
did it not mention the additional delay granted by law to parties residing 
at a greater distance than ten miles from the place where the court holds 
its sitting ? Why was not the seal of the court impressed upon the citation, 
to fully authenticate it? This important summons has issued in plain 
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disregard of the requirements of law. C. P. 179, 22, 25, 27; 19 L. 68. 
The answer, that the defendant was absent from the State, and that cita- 
tions addressed to absent persons, who may be amenable by the powers 
of the court, are not required to be made in compliance with those pro- 
visions of the Code of Practice, would, if true, obliterate, in personal 
actions, these wise formalities, and leave the form of the original process 
to be issued in such cases at the whim and caprice of courts of justice. 
It is a proposition so evidently self-destructive that we cannot for a mo- 
ment entertain it. The ruling in 4 L. 220, invoked by the appellees, is 
entitled to no application, as it was made in an atiachment case, in which 
the proceeding is not in personam, but in rem, and where the place of 
residence of the defendant is not required to be known and stated. A 
suit instituted, for the interdiction of a disabled person, is essentially a 
proceeding in personam, as one of its objects is the deprivation of the 
right of self-control. 


IV. Besides: the service of that informal and illegal citation was 
made by the U.S. Consul in Paris, on the defendant. We know of no 
law, Federal or State, which vests national representatives with the 
power of serving judicial process of State courts on parties within their 
sphere of representative action. We have, nevertheless, requested 
counsel to inform us on the subject, but they have failed to do so. It 
cannot be conceived that the General Government sends representatives 
abroad for the purpose of acting as the executive officers of the different 
State courts in the Union. It is true that those representatives some- 
times act as the ministerial officers of such courts, as, for instance, to 
execute commissions to procure testimony, and the like; but they do so 
with the special authority of State legislation, providing distinctly for 
such cases. The inference, therefore, is, that, even if the citation could 
have issued and was valid, the service of it did not take place by the 
instrumentality of one authorized by law to make it. 


Finding as we do, that Joseph Dumas had lost his domicile in New 
Orleans by a voluntary continued absence from it during some fourteen 
years, previous to the bringing of this suit,—that the court could not 
issue its process to one actually residing not only beyond its territorial 
limits, but in a different, independent sovereignty,—that the citation 
issued to the defendant is informal, and that the service of it was made 
by an unauthorized officer.—we conclude that the plaintiffs have brought 
and carried on these proceedings and obtained the judgment assailed 
here, subject to befalling contingencies. 


It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be and the same is hereby avoided, annulled, and re- 
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versed ; and it is now ordered that this suit be and the same is hereby 
dismissed, at the costs of the petitioners in both courts. 


On PETITION FoR REHFARING. 


We have given full consideration to the application for a rehearing, 
reviewing the original briefs, our own opinion, considering the points in 
support of the petition, and even the judgment of the Court of Appeals 
of Paris, filed with the petition, dealing with it, however, merely as with 
an argument, and in no way as evidence, for it is foreign to the record. 

We remain satisfied that the Second District Court had no jurisdic- 
tion of the person of Dumas, who had forfeited his domicile here by a 
voluntary absence and residence in France of seven times two years, and 
that the process of the Court was irregularly issued and served, 

It is evident, from the reading of the judgment of the tribunal of 
first instance, in Paris, refusing er officio to take cognizance of the merits 
of the suit for interdiction, that it abstained from passing on the case, 
not so much because Dumas was a foreigner, but chiefly because a suit 
for his interdiction was pending before a court in his country. It is 
likewise clear, from a perusal of the judgment of the Court of Appeals 
of Paris, which seems to have been rendered by default, that the find- 
ing of the lower court was ordered to have foree, effect, and execution 
for the same reasons, the appellate court assuming knowledge of the 
judgment of interdiction rendered by the District Court in New Orleans, 
and presuming its competency in the matter, and fulfillment of all legal 
exigencies required as conditions precedent for the validity of such pro- 
ceedings. 

It may be plausibly surmised that had not the fact of the pendency 
of the interdiction suit here been made known to the French court, they 
would not have abstained from passing on the merits of the petition for 
interdiction before them, and that in acting with the delicacy which 
always characterizes them in such matters, they were inspired with a 
due appreciation of the comity of nations between tribunals entrusted 
with the administration of justice within their respective sovereignties. 
Laurent, vol. 2, pp. 94, 95. 

It isa matter of perfect indifference for the determination of this 
case, whether after forfeiting his domicile in Louisiana, Dumas acquired 
a domicile elsewhere. He might, as a bare possibility, have been during 
those fourteen years roaming through the world. That circumstance 
would not suspend the operation of the law of the State relative to the 
forfeiture of both his civil and political domicile within its boundaries. 
Dumas, by not electing a domicile, permis de séjour, in France, where 
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-he was sojourning as a gentleman of leisure and fortune, in the enjoy- 
ment of entertainments and pleasures not to be found in the mother 
country, had not the less forfeited: his civil domicile in this State. By 
such voluntary commission and omission he belonged to that numerous 
class of persons upon whom prosperity has smiled or adversity frowned, 
who leave their native land going from one place to another, having no 
country, sans patrie, and therefore no domicile. Laurent, vol. 1, 2 369. 

In the case of the State vs. Widow and Heirs of Poydras, 9 A. 167, 
in which the State recovered from the children of Poydras, in the shape 
of a ten per cent tax on inheritances accruing to heirs residing abroad 
the sum of fifty thousand dollars, the court expressly held : that, “even 
if he (Poydras) acquired no domicile in France, he had forfeited his resi- 
dence in Louisiana by a voluntary absence from this State of two years,” 
and that “if the father had lost his residence, his children born abroad 
* * * cannot be held to be residents of this State or domiciliated therein.” 

We have not been shaken in our convictions by the considerations 
again submitted to us on the petition for a rehearing. 

It is therefore ordered that said petition be refused, and that our 
aay previous judgment remain undisturbed. 


No. 7904. 
Dan. A. Witson vs. P. S. W1tTz. 










Articles 258 and 259 of the Constitution of 1879 construed. 

Under their provisions, the terms of office of incumbents at the time of the adoption of the 
Constitution, are only continued until their successors are appointed and qualified, and 
nolonger. The Decision in Sigur vs. Crenshaw, 8 An. 401, re-affirmed. 

The Public Administrator of the Parish of Orleans is embraced within the terms “ officers of 

the State.” 


= from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Spencer & White, Robert Mott, and F. B. Lee for Plaintiff and Ap- 
pellant : 

The office of Public Administrator is purely statutory, and, in no sense, 
; the offspring of the Constitution. 

i The recent Constitution has not proprio vigore vacated the office. It 
Fe has not in terms repealed any thing but the Constitution of 1868. 
é As to statutory laws, it only repealed such as were inconsistent with 
by the new organic structure. Cooley, Const. Limit. p. 37, chap. 3, 1st 
a edit.; 2d Martin, 163; Jamison on Constitutional Convention, sec. 
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102; Articles 258 and 259, Const. of 1879. There is no conflict be-. 
tween the law creating the office of Public Administrator and the 

present Constitution. 
The Public Administrator of the Parish of Orleans is not a State but ' 

a Parochial officer. 

The Governor cannot any more REMOVE a public officer For cause. Un- 

der the present Constitution the power to do sois now vested in the 

judicial department of the Government. 














Breaux & Hall for Defendant and Appellee : 
1. The constitution of 1879 supersedes the former constitution, and in- 
tends that all incumbent officers shall hold over only until their 
successors are appointed, and no longer. 
Constitution, 1879, Acts 257, 259. 
Constitution, 1852, Art. 144. 
Bermudez vs. Ibanez, 3 M., O. S., 3. 
Dufau vs. Massicot et al., 3 M., O. S., 291. 
Sigur vs. Crenshaw, 8 An. 400. 
Baumbace vs. Duroe, 9 An, 237. 
See, also, The State ex rel. Cheevers vs. Duffel, just decided. 

2. Where a law has been judicially interpreted, and is re-enacted iisdem 
verbis, it affords evidence of the concurrence of legislative will in 
the construction given to it. Art. 259, Constitution 1879, and Art. 
144, Constitution 1852, the same. 

King vs. Lastrapes, 9 A. 446. 

State vs. Ross, 14 A. 366. 

James vs. Thompson, 12 A. 174. 

La Selle Bros. vs. Whitfield, 12 A. 81. 

(a). Stare Decisis—New Orleans vs. Grailhe, 9 A. 567. 

3. The Governor has the power to remove all officers appointed by him 
for cause, and the power being discretionary, is not the subject of 
control or revision by the Courts. 

Act 1877, p. 194, Ex Session. See, also, p. 80, Regular Session. 
25 An. 120, 396; 26 An. 537. 
28 An. 49, 466. 
4. The last commission issued is the one legally in foree. 
Dubue vs. Voss, 19 An. 211. 
25 An, 74. 






















The opinion of the Court was delivered by 
Fenner, J. The plaintiff having been appointed, by the last Gov- 
ernor of the State under the constitution of 1868 to the office of Public 
Administrator for the parish of Orleans, brings this action against P. 8. 
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Wiltz, who has been appointed and commissioned to the same office by 
the present Governor of the State under the constitution of 1879. 
Plaintiff claims that his tenure of office is not abridged by the constitu- 
tion of 1879, but continues until the expiration of the term for which he 
was appointed, to wit: four years from the fifth day of March, 1878 ; 
and he prays for an injunction restraining defendant from attempting to 
exercise the duties of the office and from claiming to be in possession of 
said office. 

Defendant answers, averring the legality of his own appointment 
and commission; asserting his title to the office; and praying that 
plaintiff's claim be rejected, and for a decree recognizing him, defendant, 
as entitled to the office. 

The question presented involves the proper construction of articles 
258 and 259 of the present constitution. They are an exact reproduc- 
tion of the articles 143 and 144 of the prior constitution of 1852. Inthe 
organization of the government under this last-named constitution, pre- 
cisely the same question arose and was decided by this Court in the case 
of Sigur vs. Crenshaw, 8 An. 401. The conclusion reached by the ma- 
jority of the Court was that the proper construction of those articles 
continued the terms of existing incumbents of offices only until their 
successors were appointed and qualified, and no longer. The briefs 
printed with the case in the Reports show that the question received 
able and exhaustive argument. The several opinions of a divided Court 
leave no doubt that the subject received the earnest attention of the 
Court. It is a proper inference, and is, without doubt, a historical fact, 
that the entire organization of the government under the constitution of 
1852 was effected in accordance with the doctrine of this decision. No 
doubt all pending controversies as to offices were settled in consonance 
therewith. The decision may, for aught we know, have been repeated 
in other cases not reported; or, if not, it was, doubtless, because it 
seemed useless to prolong controversies of which the result was certain, 
and they were abandoned. It is not pretended that the authority of the 
decision was ever afterward questioned by this Court. In the only case 
to which we are referred, where it was ever alluded to, Baumbach vs. 
Duroc, 9 A. 237, it cannot be denied that is treated as settled doctrine. 

Mr. Cooley says that “ where a particular clause of a constitution 
has been adopted in one State from the constitution of another, after a 
judicial construction had been put upon it in such last-mentioned State, 
‘ itis but just to regard the construction as adopted as well as the words;” 
and in support of this reasonable doctrine he cites many authorities. 


Cooley on Const, Lim. p. 52. 
How much stronger is the application of this principle in a case like 
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the one at bar, where the clause is taken from a prior constitution of 
our own State which had been construed by our own courts ! 

It must be admitted that the language of the articles referred to is 
not perspicuous, and the grammatical construction of the sentences is 
not artistic ; but, knowing the difficulty of so framing expressions as to 
convey a meaning beyond the reach of artful question, the Convention 
might well have thought it safest to adopt the very language of a pre- 
vious constitution, which had already passed the ordeal of judicial con- 
struction. 

Far from considering the construction adopted by the court in Sigur 
vs. Crenshaw absurd, we are quite sure that, while difficult to answer 
verbal grammatical criticisms, it gave effect to the true intention of the 
framers of the constitution of 1852 ; and we have not a shadow of doubt 
that in adopting it we shall not only conform to correct principles in ap- 
plying the doctrine of stare decisis, but shall also truly appreciate the 
intention of the recent Convention. 

We think the Public Administrator is embraced within the terms 
“officers of the State,” as used in the article 259. He holds his office - 
directly from the State under appointment by the Governor of the 
State, and gives bond in favor of the State. His functions are regu- 
lated exclusively by the general laws of the State. He derives no power 
directly or indirectly from the parish or from the people thereof. He 
has no connection of any kind with the parish or municipal government, 
and exercises no functions having reference to such government, or any 
connection whatever with parochial or municipal affairs. Although he 
may only administer upon successions lawfully opened in the city of New 
Orleans, his authority over property belonging to such successions is 
co-extensive with the limits of the State; and, quoad such property, he 
may perform the functions of his office in any parish of the State. 

Because he is called “ Public Administrator of the Parish of Or- 
leans” is no better reason for calling him a parish officer than would 
exist for calling our learned brother who decided this cause a parish 
officer, because he is called “Judge of the Sixth District Court for the 
Parish of Orleans.” 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be affirmed at appellant’s cost. 
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No. 7924. 


W: L. Wooron vs. Avcér LE Banc. 


On Motion To Dismiss. 


“This being a case in which the right of office is involved, the Appeal should have been made 
returnable in ten days from the rendition of judgment by the Court below. 

Our jurisprudence is settled on this point, that when the appellant suggests an improper re- 
turn-day, which is adopted by the Judge in the Order of appeal, it is an error imputable 
to the former and not to the latter, and the Appeal should be dismissed. 


PPEAL from the Twenty-Fourth Judicial District Court, parish of St. 
Ji Bernard. Livaudais, J. 





Robert Mott and Branch K. Miller for Plaintiff and Appellee. 


Henry Chiapella, John S. Tully, and R. T. Beauregard for Defendant 
and Appellant. 


The opinion of the Court was delivered by 

Topp, J. Plaintiff, as Inspector of Live Stock of the Crescent-City 
‘Live-Stock Landing and Slaughter-House Company, obtained an injunc- 
tion from the Twenty-Fourth District Court of the parish of St. Bernard 
restraining Alecée Le Blanc, defendant, claiming to be an inspector of 
live stock for the parish of St. Bernard, from interfering with the plaintiff 
in the discharge of his duties as inspector of live stock of the said 
company’s premises, duly appointed as said inspector by the Governor 
of the State. 

The defendant, after excepting to the petition on the ground that it 
contained no cause of action, answered to the merits. 

The answer, after averring the defendant’s appointment by the Po- 
lice Jury of the parish of St. Bernard of ‘Inspector of Live Stock to be 
slaughtered in said parish, at the Crescent-City Live-Stock Landing and 
Slaughter-House Company,” contained the further averment that “the 
appointment of said Wooton, if any was made, who is not a resident of 
the parish, to the office aforesaid was illegal, null, and void, violative of 
the provisions of the constitution, and an encroachmennt on the rights, 
privileges, and prerogatives delegated by said constitution to the paro- 
¢chial authorities of each respective parish of the State.” 

The case was tried on these pleadings, and from a judgment in favor 
of the plaintiff defendant has appealed. 

There is a motion to dismiss the appeal on the ground substantially 
that in this case the right to an office is involved, and the appeal in such 
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cases must be made returnable in ten days after the rendition of the 
judgment appealed from. «4 

Section seven of Act 45 of Extra Session of 1870 provides: 

“That in all cases in which the right to office is involved, and an 
appeal is taken from the judgment of the lower court, it shall be return- 
able in ten days after judgment of the lower court, and the Supreme 
Court, on the motion of either party, shall proceed to try the same by 
preference.” 

The pleadings, a part of which we have quoted literally, show that 


’ 


this suit “involves the right to office.’ This character of the action is 






































further shown by the motion of plaintiff, and the express admissions 
therein, to have the case as-igned for argument in this court asa prefer- 
ence case. 

The judgment in the case was signed by the judge a quo on the first 
of May, 1880, the appeal was made returnable on the third Monday of 
May, 1880 (17th), more than ten days after the date of the judgment. 

In the case of the State ex rel. Slack et al. vs. F. A. Hall, 26 A. 58, 
where the same question invoived in the motion in this case was before 
the court, the court held: 

“The policy of the law requiring appeals in cases involving the right V5 
to office to be made returnable in ten days after rendition of judgment 
is obviously to have such cases determined, and with the least possible 
delay. The requirement of the law must therefore be strictly con- f 
strued.” 

It is urged, however, that this irregularity is not attributable to the 
fault of the appellant ; but we find in the petition for an appeal made by 
the appellant it was expressly asked that the appeal be made returnable 
on the day designated above, and the order of the judge merely fixed 
the day as prayed for. 

It is therefore ordered, adjudged, and decreed that the appeal be 
dismissed at the cost of the appellant. 





On APPLICATION FOR REHEARING. 


Beruvpez, C. J. In consequence of the earnestness with which ap- 
pellant’s counsel press us for a rehearing, we feel much regret at our 
inability to grant the relief sought. 

This is clearly a contest involving directly a right of office. 

The plaintiff is the incumbent, and enjoins the defendant, who pre- 

. tends that he is entitled to exercise the same official! functicns which the 
, plaintiff fulfills. 

The plaintiff holds under a commission from the Executive. The 
defendant claims under an election from a police jury. They both in- 
45 
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sist that they have exclusive rights to the same official privileges and 
duties. The only difference is, that the sphere within which the plaintiff 
alleges that he is authorized to act, which is that of the precincts of the 
Slaughter-House Company, is in point of area less comprehensive than 
that over which the defendant avers that he has jurisdiction, which is 
the territory of the parish of St. Bernard, within which the said pre- 
cincts are established. The plaintiffs pretensions are for the exercise of 
functions within an area which excludes that claimed by the defendant, 
while those of the defendant are for a similar exercise, within an area 
which includes that over which plaintiff claims to have sole jurisdiction. 
The plaintiff may well havea right to discharge his functions within 
certain limits, and the defendant may well have a similar, though not 
identical official right, but over a different territory, beyond that to su- 
pervise which the plaintiff says he was appointed. To show that it isa 
contest for an office, the best test is, perhaps, that each claims to be en- 
titled officially—the one to the exclusion of the other,—to the same 
rights and duties, particularly the emoluments arising from the same 
source. The plaintiff, who is in office, enjoins the defendant to keep him 
oul of that office as far as their pretensions conflict. The defendant, who 
is out of office, litigates to put plaintiff out and to put himself in office. 
A clearer case involving a right of office cannot easily be conceived. 
The parties have treated, by their pleadings and their other acts, this 
suit as one involving a right of office. We cannot see by what authority 
we can discountenance proceedings not reprobated by law and which are 
susceptible of accomplishing the object which the parties had in view:— 
an adjustment of their respective differences. This was done by the 
final judgment of the lower court. 

Dissatisfied with the finding of the lower court, the defendant has 
appealed suspensively from it. A motion to dismiss the appeal was 
made and sustained. The ruling was based on the consideration that 
this being a suit in which a right to office is involved, the appeal should 
have been made returnable within ten days after judgment, and that it 
was made returnable after that period. We were therefore prevented 
from inquiring into the merits of the controversy. We much regretted 
it, but we cannot say that had we done so the appellant would have de- 
rived any benefit from the reversal. 

The appeal was made returnable on the day suggested in the petition 
of appeal, which was an improper day, as it was beyond the ten days 
following judgment, which is the period within which the appeal should 
have been returned. 

This was an error, assuredly. If so, it was attributable to some one. 
To whom, then? It cannot but be to the party who caused it. Who 
that party is, is a question which strictly need not be answered, for it is 
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self-evident. The error is imputable to the appellant, and not to the 
judge, who granted, ipsissimis verbis, the prayer of the petition in which 
the return-day is expressly suggested. 

Our attention is called to the ruling in Chaffe vs. Heyner, 31 A. 595, 
in which relief was granted to an appellant whose appeal was sought to 
be dismissed because by the order on the motion of appeal, which was 
drawn up entirely by appellant’s counsel and adopted by the District 
Judge, an improper return-day was assigned. This court held that “an 
order of court, whether written by the attorney of one of the litigants or 
by the clerk, is the act of the judge.” * * * “It was the judge who 
made the order of appeal, who named an improper day for its return, 
and the defendant cannot be prejudiced.” This ruling has our unequiv- 
ocal indorsement, and it is therefore unreservedly affirmed. It was 
made because the appellant had not suggested the return-day designated 
by the judge. Had he done so in the body of the motion in which he 
averred his complaint and which forms no part of the order of appeal, 
to which it serves as a basis, the court would not have ruled as it did. 
An inspection of the motion itself shows that no suggestion whatever of 
the return-day was made by the appellant. The jurisprudence is settled 
that where the appellant suggests an improper return-day, which is 
adopted by the judge, it is an error which is imputable to him, and not 
to the judge, and which will justify the dismissal of the appeal. 

In 10 A. 779, in which a motion was made, the court said: 

“The motion was made verbally and as it was the duty of the judge 
in granting the appeal to fix the return-day, in accordance with the law 
and the rights of the appellee, and as there is nothing to show that the 
appellant suggested any particular return-day, we must consider the ; 
order of appeal as the act of the judge.” * * * Trimble vs. Brichta, 
10 A. 779. 

In 26 A. 747, the proceeding was by petition praying that the appeal 
be returnable on the next return-day, for trials of appeals from the par- 
ish of Iberville, which was then the ninth of February, 1874. The court 
held that it was an improper return-day, and dismissed the appeal, 
saying : 

* The fault lies with the appellants, as they prayed that their appeal 
be made ‘returnable to the Supreme Court of Louisiana, at the next 
regular term for appeals from the Fifth Judicial District of Louisiana.’ 
The application for an appeal was made in writing, and the time fixed 
for the return thereof by the judge, was the day asked for by the ap- 
pellants. If they erred, the error is their own.” The court cited with 
approval 10 A. 778, and 8 La. 220, 12 La. 480, 483. 

The appellant’s counsel invites our attention to affidavits annexed to 
the petition for a rehearing, but we have not considered, them. 













































SUPREME COURT OF LOUISIANA, 





Wooton vs. LeBlane. 





The grounds of complaint in the petition, in so far as facts are in- 
volved, must be verified by evidence in the transcript, and not by ex parte 
testimony of matters in pais, particularly in a case where no proof is 
admissible at all. 

The petition for a rehearing is refused with costs, 


DISSENTING OPINION. 


Fenner, J. I think we committed an error in dismissing the appeal 
in this case, and that a rehearing should therefore be granted. 


The ground upon which the appeal was dismissed is, that it was not 
made returnable on the day and within the delay required by law, and 
that this error is imputable to the fault of appellant. If not impu- 
table to fault of appellant or his counsel, we clearly should not dismiss. 
The fault attributed to appellant’s counsel is, that he presented a petition 
to the court in which he prayed for an order granting the appeal and 
specified the day on which it should be made returnable ; and that the 
judge granted the order as prayed for. The counsel of appellant have 
filed with their application for rehearing affidavits to the effect that, 
although in the prayer of their petition, as presented in the record, it 
does appear that the return-day is included, yet that in their petition as 
presented to the judge, said day was left blank and was filled in by 
another than themselves, under the direction of the judge in granting 
his order. Recognizing the common custom that prevails in practice, of 
presenting petitions praying for orders, leaving therein blanks to be 
filled by direction of the judge in granting the order; and considering 
that we are passing upon a question of fault on the part of practicing 
attorneys of the court, I think they should be permitted to explain ap- 
parent fault in a case of this kind, and that the affidavits should be 
considered, 


But even excluding the affidavits, I think the case is fully covered 
by the recent decision in Chaffe vs. Heyner, 31 An. 595. There it was 
“alleged that the defect (in the return-day) was imputable to the appel- 
_ lant, because the motion is written by his attorney, and the day is fixed 
therein, and the judge merely adopted the day as thus fixed.” But the 
court said : “An order of court, whether written by the attorney of one 
of the litigants or by the clerk, is the act of the judge. * * It was 
the judge who made the order of appeal, and who named an improper 
day for its return, and the appellant cannot be prejudiced by his act.” 
Iam utterly unable to appreciate the difference in fault between the 
attorney who presents to a court a motion of appeal with an order fixing 
the return on a day therein written out and asks the court to grant it, 








NEW ORLEANS, MAY, 1880. 













Wooton vs. LeBlanc. 




















and him who presents a petition of appeal similarly framed. They 
seem to me to stand in the same case. 

In either case, the judge, in making his order, is exercising a judi- 
cial function, and it cannot be assumed that he is influenced by the 
request of the attorney, or would have made a different order, had the 
attorney asked him so to do. The case might be different if the action 
of the attorney misled the judge on a question of fact, as in 26 An, 747, 
where the attorney asked for the usual return-day, without informing 
the court that the appellee resided at such a distance that the return- 
day would pass before the delays of citation would expire. 

If this had not been a question affecting the conduct of officers of 
the court, I should not have thought it necessary to express my reasons 












for dissent on the mere refusal of a rehearing. 
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CHARLES LANGE vs. Mrs 








Although the Defendant has not appealed from the judgment dismissing his Reconventional 
demand, he may, in his Answer to Plaintiffs Appeal, pray that the judgment of the lower 
Court be so amended as to recognize and enforce his said claim in Reconvention. This 
Court will, in that case, revise the judgment of the lower Court also on the point of De- 






fendant’s Reconvention. 
A market-house though not belonging to the owner of the soil upon which it is built, is itself 





immovable property, and a suit by Injunction to prevent Defendant from disturbing 





Plaintif in the enjoyment of said market-house and its revenues, aud from slandering 





his title thereto, is a possessory action. 





The only legal inquiry in the possessory action is: was the Plaintiff the actual possessor, as 
alleged, and did the Defendant disturb him? And plaintiff needs only show possession for 





a year and a day. 
On the Rehearing.—The evidence showing in this case that Defendant was not actuated by 
malice in slandering Plaintiff's title, held that the payment of the costs of court, which 







are considerable, will be a sufficient penalty, without the infliction of damages. 





— from the Third District Court, parish of Orleans. Monroe, 
J. 









Braughn, Buck & Dinkelspiel, and E. J. Wenck for Plaintiff and Ap- 

pellant : 

Defendant not having appealed from the judgment dismissing her Re- 
conventional Demand, cannot by her Answer to the Appeal have 
that part of the case revised by this Court. ; 

Piaintiff sues as owner to be quieted in his possession. All hehas to do, 

is to show his title, and to prove possession and disturbance, which 

he has done. 
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If the alleged simulation were proved by Defendant, still the suit should 
be maintained, because Defendant has shown no title, and simulation 
may be lawful. 17 La. 128; 15 An. 547; 20 An. 172; 11 An. 168, 

There is no simulation of Plaintiffs title, and none has been proved. 

This suit is technically an “action of slander of title.” Defendant by 
her Answer became plaintiff in a petitory action, and assumed the 
burden of proving in herself a title superior to that of the possessor. 
14 La. 849; 1 La. 102; 11 An. 174. 


McGloin & Nixon for Defendant and Appellee: * 

Defendant’s Demand in Reconvention is, as well as the rest of the judg- 
ment appealed from, before this Court for revision. C. P. 592; 30 
An. 803. 

This is not a possessory action, as contended, inasmuch as the property 
in controversy is not real but movable. It is the rents and revenues 
of the Market-house which are the object of this litigation. 3 Rob. 
518; 5 An. 585; C. P. 46,41, 6, 4, and 49. © 

If the property were real, this suit would be one in jactitation of title, 
and Defendant can show and maintain her title. 27 An. 308; 11 La. 
186. ; 

We have pleaded fraud and simulation, and need not resort to the Re- 
vocatory action. 11 An. 169; 5 An. 1; 12 An. 173; 10 An. 570; 6 
An. 710 ; 5 An. 668, and others. 


The opinion of the Court was delivered by 

Bermupez, C.J. Under the main, substantial averment that he is 
‘the actual legal possessor of the “ Washington Market-House ” in this 
city, and that the defendant disturbs him, without any legitimate au- 
thority, in the enjoyment of the same and of the revenues yielded 
thereby, the plaintiff applied for an injunction to restrain the defendant 
from further molesting him, and prayed to be quieted in the fruition of 
his rights, and that the defendant be mulcted in damages for slandering 
his title and disturbing him. 

The answer admits the disturbance, charges the nullity of plaintiff's 
title, as tainted with fraud and simulation, and asserts title in the de- 
fendant to the market-house and to its income. 

A mass of evidence was received, with and without objection, in the 
lower court, which might very properly have been dispensed with, on 
both sides, as the taking of it has consumed much public time, encum- 
bers the record, inflicts upon the courts, lower and appellate, the burden 
of considering irrelevant testimony, and imposes upon the party litigant 
to be finally cast onerous expense, uselessly incurred. 

The judgment rendered below dissolved the injunction and dis- 
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missed both plaintiffs petition and defendant’s reconventional demand, 
without any reserve of rights. 

From this judgment the plaintiff has alone appealed, but in her 
answer here the defendant, considering that she also had cause to com- 
plain, stated the points on which she thought she had sustained wrong 
and injury, and prayed that the judgment be amended so as to recog- 
nize and enforce her demand in reconvention, with a reserve of her right 
to sue in damages, on account of the wrongful issuance of the injunc- 
tion. 

The plaintiff objects to the trial of the case here as regards the re- 
conventional demand, on the ground that the defendant did not appeal 
from the judgment dismissing that demand. 

It was unnecessary that she should do so. A judgment is the sol- 
emn adjudication of a court, established by law, made in a suit upon the 
relative claims of parties thereto, as disclosed by the record, and which 
passes on the matters so presented for determination. When it decides 
the issues submitted, it is an entirety, and, strictly, is indivisible; not so, 
however, as to compel a party who is only partly benefited to appeal 
from the judgment in his behalf. It may be rendered partly in favor of 
or against a litigant, and partly in favor of or against others. The party 
who appeals, whoever he be, theoretically brings up the entire judg- 
ment for revision to the appellate court ; absolutely, as far as it aggrieves 
him, and conditionally as it affects others who are the appellees, and 
who can ask that the judgment, as to them, be re-examined and re- 
formed. The Code of Practice, art. 888, recognizes undoubtedly this 
theory, by permitting expressly the appellee, in his answer, when season- 
ably filed, to ask a reversal in part and a confirmation in part, as he 
may choose to do. 

The whole judgment is therefore before us for review. 

It cannot be claimed that this is a petitory action in the strict techni- 
cal meaning of the term, for the plain reason that the plaintiff does not 
claim to be the owner of the neutral ground upon which the market- 
house was erected. The building so put up had not at the time of the 
institution of this suit absolutely formed part of the realty and passed 
to the city, whose rights to the ownership of it were and still are con- 
tingent upon eventualities; but the market-house, not being at all 
movable property, in any sense of the term, had to be considered as 
real property, as it really was and is. 29 An. 355. No one can bring 
the petitory action who cannot claim title of ownership to the thing 
revendicated. Possessory actions cannot be maintained for persoral 
property. C. P. 44, 60. 

The character of the suit, determined by the prayer of the petition, 
is not that of a petitory action. The averments show, on the contrary, 
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coupled as they are with the ann:xed act of derivation, that the suit is 
&@ possessory one, so far as the plaintiff is concerned. It was unneces- 
sary for him, in order to maintain such an action, that he be the owner 
of the land or even of the building, which he claimed the right to use. 
“ Persons entitled to the usufruct, or to the use of real estate, and others 
having real rights growing from such real estate, may bring their action, 
when disturbed in the enjoyment of their rights.” C. P. 47, 22; 60. 

The purpose of such an action is to enable one having possession 
to maintain it. 11 An. 512. The object of the present action is not only 
to quiet plaintiff, but also to compel the defendant, who is charged with 
having slandered plaintiff's title to the use of the market-house and 
enjoyment of its revenues, to justify herself, if possible, by exhibition of 
her title. 

The defamer in such a case must either deny the slander, which 
waives title, or admit the allezation and aver his readiness to sue. The 
burden is thus thrown upon the defendant to prove judicially his asser- 
tions made extra-judicially. 9 M. 714; 12 A. 873; 11 L. 188; 4 An. 53; 
2 R. 331; 13 A. 235. 

In response to the complaint, the defendant has admitted the slan- 
der. She has assaulted the title of plaintiff, asserting the same in 
herself, and claiming damages, praying reconventionally judgment in 
accordance with her pretensions, By her pleadings and the silence of 
the plaintiff the case is given unduly enlarged proportions. 

It may be said, however, that this is a suit which partakes of the 
nature of both a possessory and a petitory action, in this, that the plain- 
tiff claims possession and the defendant title and pussession. But, after 
all, its character is material for the determination of the issues pre- 
sented by the pleadings and the record, such as we have them before 
us. 

It now becomes necessary to inquire into the respective pretensions 
of the parties litigant. 

It appears from the evidence that the city of New Orleans, influenced 
by considerations of public good and in the exercise of the control 
which it claims to have over public property—has, on the 25th of April, 
1875, passed, by its Council, an ordinance for the purpose of securing 
the construction of a market-house on a strip of ground formed by the 
junction or terminus of two streets in the Third District, offering at- 
tractive advantages to whomever would assume and complete the erection 
of a market, to be called Washington Market, under the specifications 
and terms stipulated, on behalf of the corporation. One Raymond be- 
came the contractor, and did the work, but did not, however, continue in 
possession of it. On the 27th February, 1875, he sold all his rights to 
the market-house and revenues for $150,000, (on conditions which it is 
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immaterial to consider) to John Lamac, who next transferred them, on 
the 3d of April, 1875, to John Lang, who assigned them on October 25, 
1875, to Charles Lang, this plaintiff. 

The act of sale by John to Charles Lang appears to have been re- 
corded in the conveyance office of this parish on October 20,1875. It 
further appears from the record that the defendant acquired similar 
rights to the market-house and its revenues on the 5th of September, 
1876, from the New-Orleans National Bank, who were the adjudicatees 
of the same at a sheriff's sale, made on the 24th of July, 1876, in the 
suit of themselves against the same Raymond. 

The only legal inquiry in a possessory action is, was the plaintiff the 
actual possessor, as alleged, and did the defendant disturb him? 7 L. 
415. Plaintiff need only show possession for a year and a day. 9M. 
78; 3 A. 342. , 

The record establishes such possession and such disturbance, inde- 
pendent of the formal admissions of the defendant. For greater cer- 
tainty the plaintiff has gone so far, but unnecessarily, as to establish his 
title to the possession and enjoyment claimed, which is, as seen, a sale 
to him by his father, on the 25th of October, 1875, and which was re- 
corded on the following day, in the conveyance office. In the body of 
the act, it is stated that the rights sold were acquired from John Lamac, 
on the 3d of April previous, by an authentic act, which was recorded in 
the same office on the 3d of April, 1875; but this statement is without 
effect as to third persons. The act referred tois, however, in evidence in 
the reeord. 

Plaintiffs case was therefore prima facie made out. It remains for 
us to inquire now whether the defendant has justified her slander by 
proving title in herself to the market-house and revenues. 

The title which she produces is an authentic act of sale by the New- 
Orleans National Bank on the 5th of September, 1876, of the rights 
claimed to have been acquired by it to that market-house, and to those 
revenuts, at a sheriff’s sale on the 24th July, 1876. 

The consideration of the sale by Raymond to Lamac, which was 
$150,000, contrasts significantly with the price of adjudication at the 
sheriff's sale, which was $150. 

In a case like this, the defendant had to make good her title. She 
had to establish that of her author. 15 A. 169. To do so, she offered a 
procés verbal signed by a deputy sheriff, only showing adjudication of 
said rights to the bank on said day, offered for sale in furtherance of a 
Jieri facias in the suit of said bank against Joseph Raymond, No. 5938, 
of the docket of the Fifth District Court. 29 A. 270. The procés ver- 
bal of those rights, which apparently were real, is not shown to have 
been registered in the conveyance office. The writ itself and the return 
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on it were offered no doubt to justify the sale, adjudication, and procés 
verbal. The judgment in the case was also introduced. It does not 
show on its face how it was rendered. If it was on a confirmation of 
default, this important circumstance and the citation and return of ser- 
vice should have been established. If after issue joined, the answer 
should have been offered. We find nothing but the petition to constitute 
a judicial record. It was not, however, necessary to produce anterior 
proceedings, the rule omnia rite acta presumuntur applying. 6N.S8. 
462; 9 R. 69; 8 A. 138; 13 A, 450; H. D. p. 586, 2 9. 

But be this as it may, the defendant cannot claim that she has ac- 
quired any thing from the bank, for the bank herself acquired nothing, 
as on the 24th of July, 1876, when it is said those rights were adjudi- 
cated to her, this had ceased to have any existence as to Raymond, the 
defendant in the case, who had disposed of them more than a year 
before, on the 27th of February, 1875, in favor of Lamac, who himself 
had transferred them to John Lang on the 3d of April, 1875, by whom 
they were on the 26th of October, 1875, assigned to the plaintiff. It has 
already been observed that the act of sale by John to Charles Lang of 
those real rights acquired from Lamac and Raymond had been recorded 
on the 26th October, 1875, in the conveyance office of this parish. 

From this statement of facts and view of the law, it is clear that 
neither the bank nor Mrs. Baranco acquired those rights. 

She attempted by the voluminous evidence to which reference has 
already been made to show simulation and fraud in the title which 
Charles Lang holds from his father John Lang. This endeavor could 
be countermanded not for the purpose of undoing plaintiff's title, but of 
justifying the slander of which she stood charged, which consisted not 
only in saying that he had no title, but that she had one. 

We have seen that she has failed to show title in herself. We must 
say that she has likewise been unsuccessful in showing that the plaintiff 
has no title to the market-house and to the revenues thereof. Whether 
there passed a consideration or not between the plaintiff and his father, 
who is a man of large means, and who owes no debt, is a matter of no 
interest to the defendant, and of no significance for the determination of 
this litigation. The sale may have been a disguised donation by the 
father to the son, perfectly valid in law but voidable only at the proper 
time by forced heirs, or eventually by creditors of the vendors, as- 
serting their complaint seasonably and alleging and proving injury. 

As subrogee to the rights of the bank the defendant might perhaps, 
after making proper parties in proper proceedings, averring rights an- 
terior to the transfer by Raymond to Lamac, and fraud and injury, have 
had a right to bring a revocatory action, but it would have had to be 
done within the year following the commission of the fraud or act done. 
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The sale by Raymond to Lamac was made on 27th February, 1875, an® 
the reconventional demands of the defendant, in which she charges: 
fraud and simulation, were filed on November 22, 1876, and June 27,,. 
1877. 

On the whole, we consider that plaintiff's case is made out, and that: 
he is-entitled to be quieted in the enjoyment of the market-house, an@ 
of its revenues, and to recover damages from the ‘defendant for the- 
slander of which she is proved to have been guilty, and which may be- 
reasonably estimated at three hundred dollars. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be reversed, and, proceeding to render such judgment. 
as should have been rendered, 

It is ordered, adjudged, and decreed that the injunction herein issued 
be perpetuated, und that plaintiff recover of the defendant the sum of 
three hundred dollars, and that the reconventional demands of the de-- 
fendant be rejected with judgment therein in favor of plaintiff, Charles 
Lang, and that the defendant, Mrs. Baranco, pay all costs of suit im 
both courts. 

Mr. Justice FENNER takes no part in this decision. 







On REHEARING. 


A review of the evidence satisfies us that the defendant was not. 
actuated by malice in slandering plaintiff’s title sufficiently intense to- 
justify the infliction of the damages allowed and which were considered 
light. She came up with a judgment justifying her course, a cireum- 
stance which militates successfully in her favor. After considering the 
matter anew, we think that the payment of the costs of this litigation, 
which apparently are reasonably heavy, will prove a sufficient atone- 
ment for the slander. 

It is therefore ordered that our previous judgment be amended by 
striking therefrom the words “and that plaintiff recover of the defend- 
ant the sum of three hundred dollars ” and from the opinion the reasons: 
conducive to that portion of the decree, and that thus amended the 
said judgment remain otherwise undisturbed and be executed. 
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No. 6543. 


Lovis Fiscaet vs. Dr. ArManD MERCIER. 


Acts No. 47 of the Legislature of 1873 and No. 105 of 1874, providing for the sale of the prop- 
erty of delinquent tax-payers by State tax collectors, commented upon and construed. 

Decision in case of the State EX REL. Norcross vs. Lynch, Judge, ete., 27 An. 704, affirmed. 

Tax Collector's sales are only prima facie valid, i. e. the burden of proof is shifted upon the 
defendant, who has the right to show that the formalities of the law lave not been ful- 
filled, under the Statute, and that the sale is invalid. 

Although the proceeding by which the purchaser at atax-sale, is to be ordered to be put in 
possession, should be summary, still the Statute does not provide that the purchaser may 
proceed by Rule, and, therefore, he must bring suit against the defendant by Petition and 

Citation. 


PPEAL trom the Superior District Court and Third District Court, 
parish of Orleans. Lynch, J. 








Braughn, Buck & Dinkelspiel for Plaintiff and Appellee : 

We contend that in this case all the formalities of law have been 
complied with. 

That the proceedings, being summary, may be tried at any time, in the 
manner provided by law. 

That our title, being conclusive, could not be attacked collaterally, but, 
if at all, by direct action. 

That this action being more of a possessory than a petitory one, the 
question of ownership could not be entered into. 

“A sworn Officer is always presumed to have done his duty, until the 
contrary is proved,” and the tax-collector being such an one, de- 
fendant must show that he failed to do so. 

The assessment being the judgment, and that being valid, there was no 

necessity for a citation. The sale following was the execution. 








A. B. Phillips and Samuel P. Blane for Defendant and Appellant ; 

From the note of evidence it will be seen that defendant was not even 
permitted to show that the property had been sold without due ad- 
vertisement, whether in number, dates, or description. He was not 
so much as allowed to put in his own titles, and, in fact, he was com- 
pletely gagged. 

Tax-collectors could not sell, in 1875, for back tax, beyond two years 
back. Acts 1873, No. 17, p. 56, sec. 1 (bottom p. 56). But, as defend- 
ant was not allowed to put in advertisement to show the tax for 
which the property sold, the necessary facts are not before the 

. Court. 

: There remains the question as to whether the plaintiff has proved his 

case, 
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We have already shown your Honors that the tax-collector’s deed is, at 
best, only prima facie evidence of a valid sale, by which is meant 
that it is proof of the observance by the tax-collector of the cere- 
monies attending the sale, of the steps he himself takes toward a 
sale. But it is no proof of the existence of an assessment (the 
judgment), which must be the foundation of his right to proceed 
against the property. Brady vs. Offut, 19 An. 185. 








So the notice required to obtain jurisdiction over the defendant, and as 
a condition precedent to a seizure and sale, it has been decided, 
must be proved by the person claiming title. 30 An. 1274. 















The opinion of the Court was delivered by 
Fenner, J. The plaintiff claims possession of the property of de- 
fendant under a tax-collector’s title made under the provisions of Act 
No. 105 of 1874, said property having been previously adjudicated to the 
State at a tax-sale made under the provisions of Act No. 47 of 1873. He 
also presents a further title from the Auditor of the State, made after 
nou-redemption within six months ; and demands to be put in possession 
as directed by section four of the Act 47 of 1873. 

An analysis of section one of the last-mentioned act will disclose 
the following necessary requisites to a valid sale of property by a tax- 


collector, viz.: . 













First. There must be an assessment of the property for taxaticn 





against the owner. 






Second. There must be a public notice in the manner and during 
the time required by law. 






Third. There must be a failure to pay the tax within ten days after 
the expiration of the foregoing public notice. 






Fourth, The collector must then give ten days written or printed 
nctice to the owner or agent to pay said tax. ‘ 






Fifth. After this delay, if not paid, the collector must make a seizure 
of the property by recording a description of the same, with the amount 
due, in the mortgage-book of the parish in which the property is situ- 







ated. 








Sixth. On the fourth day after said recordation, he shall proceed 
with the sale thereof, by advertising three times witlin ten days in the 
official journal, or, in country parishes, by public notice for such ten 
days. 







Seventh. After the expiration of said advertisement or notice, and 
on the day fixed therein, the collcctor may make the sale, 
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The fourth section of the Act provides: 

“That the tax-collectors shall be, and they are hereby, authorized to 
give a titlein the name of the State of Louisiana to all persons purchas- 
ing property sold in pursuance of this Act; and such title shall be held 
in, and recognized by, the courts of this State as valid in law ; upon the 
presentation of a title so given, to the district or parish court, it shall be 
tthe duty of the judge to order the sheriff to put such persons in pos- 
session of the property so purchased by them.” 

By the express terms of the foregoing section it conclusively appears 
‘that the tax-collectors are only authorized to give title where the prop- 
‘erty has been “sold in pursuance of this act ;” and it is equally apparent 
‘that a sale is not made “in pursuance of the act,” unless the express 
wequirements heretofore enumerated have been complied with. It is 
only “such title,” i. e. under a sale made “in pursuance of the act,” 
‘that the courts are required to recognize as “ validin law.” And it is 
only “on the presentation of a title so given” that the courts are re- 
quired, through orders to the sheriff, ‘to put such persons in possession 
of the property so purchased by them.” 

The nature and form of the judicial proceeding authorized to be 
ttaken to obtain possession, are not clearly defined in the act. This Court 
dhas, however, partially interpreted it, and has held that “asthe act does 
not, in express terms, declare that the order to the sheriff to put the 
purchaser in possession shall issue without notice, we may well construe 
‘it as adopted with reference to the general laws relating t> summary 
proceedings in the courts of the State, and as authorizing the district 
-courts, to which application is to be made, to require the necessary legal 
motice to be issued to the party to be ousted, and to dispose of the con- 
test in a summary manner.” 

State vs. Judge, 27 A. 704. 

We certainly consider this interpretation not only reasonable, but 
absolutely necessary, in order to give any validity whatever to the pro- 
vision referred to. The proposition that aman may be turned “neck and 
heels” out of his home, or out of possession of any other property, 
under an order of a court made upon the presentation of a mere paper 
‘title, without any opportunity afforded to contest its genuineness, or, 
even if genuine, its validity, involves too absurd a violation of the con- 
stitutional prohibition against depriving a man of his property “ without 
due process of law” to have it supposed that such an intention could 
ever have been entertained by any legislature. The law evidently con- 
templated a “judicial proceeding.” Mr. Webster, in the Dartmouth 
College case, defined “the law of the land” to be “a law which hears 
before it condemns; which proceeds upon inquiry, and renders judg- 
ment only after trial.” This definition, as applied to “due process of 
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law” in judicial proceedings, has been affirmed by many judicial decis- 
ions, and it is now settled, as a general proposition of law, that in judi- 
cial proceedings “the law of the land requires a hearing before condem- 
nation, and judgment before dispossession.” The summary proceedings 
allowed in the assessment and collection of taxes are, to some extent, 
exceptional ; but they do not extend to exempting from the operation of 
the general principle proceedings for the enforcement of titles to prop- 
erty under tax-sales. Such conveyances, in absence of statutory regu- 
lation, must be enforced like other titles; and being executed under 
statutory power, they would not ordinarily be evidence of title, without 
affirmative proof that all the requirements of the statute had been com- 
plied with. It rests, however, with legislative power to make such deeds 
prima facie evidence of title, the effect of which is to shift the burden of 
proof to the defendant, and to require him by countervailing proof to 
rebut the presumption of validity. Such, and no other, was the effect of 
art. 118 of the constitution of 1868. It did not justify or authorize a 
dispossession of the former owner, without notice, hearing, and judgment. 
The plaintiff in this case has so far complied with the requirements of 
law as to have given notice to the adverse possessor, defendant herein ; 
but his proceeding, original and independent in its nature, has been com- 
menced by a rule notifying and ordering defendant to show cause on @ 
certain day why the relief applied for should not be granted. To this 
mode of proceeding the defendant has duly excepted. 


It was no doubt the intention of the statute that the proceedings 
authorized should be summary in their character ; and had the proceed- 
ings by rule been expressly directed by the statute, it would not have 
been objectionable. But there is no such direction ; and as we hold 
that the proceeding authorized is a judicial proceeding, with all its inci- 
dents and characteristics, it follows that it must be governed by the 
general rules of law applicable to such proceedings, so far as thdse rules 
are not modified by the statute. Those general rules undoubtedly re- 
quire every judicial demand to be commenced by petition and citation. 
C. P. 170, 171. 


“The right to proceed by rule or motion (ordinarily) implies the 
pendency of a suit between the parties, and is confined to incidental 
matters in the progress of the contestation, except where a (such) sum- 
mary remedy is expressly allowed by law.” 


Thomas vs. Bourgeat, 6 Rob. 437. 

Copley vs. Conine, 3 An. 207. 

Baker vs. Doane, 3 An, 434. 

6 A, 485,12 A. 201, 14 A. 390, 18 A. 512, 22 A. 156. 

The right to initiate an original judicial proceeding by a rule toshqw 
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cause must be derived from express statutory authority. Inthe absence 
thereof, we cannot recognize such mode of proceeding. 

Even if the statute had expressly directed that the proceeding 
should be summary, that alone would not authorize the initiation of an 
original personal action otherwise than by petition and citation. 

The conclusion reached by us on this point dispenses us from the 
necessity of reversing the extraordinary rulings of the judge a quo in 
refusing to receive any evidence whatever in support of defendant’s 
answer, which expressly denied that any of the essential prerequisites of 
the tax-sale had been complied with ; but as a guide for the conduct of 
further proceedings in this and similar controversies, we would say that 
such rulings rendered the notice given to defendant useless and unavailing 
and converted the merely prima facie valid tax-deeds into absolute and 
irrefragable titles. Such was not the intention of the law, and if it had 
been, it would have rendered the law unconstitutional and void. 

We dispose of the case, however, by sustaining the exception to the 
mode of proceeding. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be reversed ; that the exception of defendant to the pro- 
ceeding by rule be sustained ; that plaintiff's suit be dismissed ; and 
that plaintiff and appellee pay costs of the lower court and of this 
appeal, 
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STATE EX REL. Fotsom Bros. vs. MAyor AND ADMINISTRATORS OF THE. 
City oF NEw ORLEANS. 






Under Article 209 of the Constitution of 1879, the city of New Orleans has no power to levy 
a tax in excess of Ten mills on the dollar; and it cannot be compelled by Mandamus to- 
exercise a power which it does not possess; unless in cases where said Article 209 would: 
be violative of the Constitution of the United States. 

This Constitutional limitation does not apply merely to taxes levied for the ordinary expenses- 
or purposes of municipal government, but to all taxes levied by municipalities tor any 
purposes whatever. 

The State Constitution, when it does not conflict with that of the United States, is omnipotent 
in its disposition, and even, destruction, ot private and social, rights; and no Court has 
the power to question the validity of any provision of such State Constitution, however 
unwise or unjust it might be, if not repugnant, as aforesaid, to the Federal Constitution. 

A State may pass laws divesting vested rights, without infringing the Federal Constitution. 

Claims arising from a tort, and not from a contract, are not protected by the clause of the 

Constitution of the United States, which forbids a State to pass laws impairing the obliga- 

















tion of contracts. 
Judgments rendered upon torts cannot, in any manner, be considered as contracts. 
Article 209 of the Constitution of 1879 does not conflict with the Constitution of the United 
States, nor with the 14th Amendment thereof, so far as the Relators in this case are con- 
cerned, because their claim arises not from a contract, but from a tort. 






| ye from the Third District Court, parish of Orleans. Monroe, 
J. 









Robert Mott and Thos. J. Semmes for Relators and Appellees : 

The obligation on the part of the city to make good losses sustained by 
mobs is a statutory obligation and not a tort, nor is it an obligation 
arising out of an offense or quasi offense, for such an obligation 
arises out of some act of the obligor, whereas in the case of the 
city, the obligation arises out of an act not done by the city or any 
of its officers or agents, and hence it is not an offense or quasi 
offense, and, therefore, it is an obligation like that imposed by law 
on co-terminous proprietors, in regard to party walls; it is an 
obligation therefor imposed by law upon the city, and is in its 
nature a stipulation pour autrui, that is, an obligation imposed by 
law on the city in favor of a third person, which obligation like any 
other stipulation pour autrui becomes perfect by the institution of 
suit to enforce the obligation. If it be an obligation of that sort, it 
is protected like any other obligation, by the Constitution of the 
United States, which prohibits the passage of a law impairing the 
obligation of contracts ; for every obligation under the civil law, ex- 
cept that arising from offenses or quasi offenses, is a contract, in the 
sense of the Constitution, that is to say, it is an obligation which 
cannot be impaired. 

46 
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The limitation on the power of taxation only applies to the ordinary 
purposes of government, to what the city in this case calls the 
alimony of the city ; it does not apply taxation to meet any other 
than ordinary municipal purposes. See Butz vs. City of Muscatine, 
8 Wall. 578. 

The law in force when our right was acquired or judgment rendered 
could not be altered to our prejudice. Memphis vs. United States, 
7 Otto, 294, or 97 U.S, 294. 

We had a right of property conferred on us by law; and by the Four- 
teenth Article of the Constitution of the United States, we cannot 
be deprived of the same without due process of law. 

The State Constitution of 1868 says : ‘No law impairing the obligation 
of contracts shall be passed, nor vested rights be divested.” 

‘The Constitution of 1879 says: “Nor any law impairing the obligations 
of contracts shall be passed, nor vested rights be divested.” 

The right of recovery for injury done is so sacred that it is considered 
worthy of protection. 

Wade on Retroactive Laws, p. 122. 

Where an act of negligence produced personal injury for which the 
person suffering the same was entitled by the existing law to re- 
cover the full amount proved, it was held that a subsequent statute 
limiting the recovery to a less sum would not affect the rights of the 
injured party. He had a vested right not only to compensation for 
his injuries, but the measure of the damages fixed by the law as it 
existed when the cause of action occurred. 

Ray vs. Pennsylvania R. R. Co., 65 Pa. State, 269. 

‘The same principle is held to govern the assessment of damages for in- 
juries to private property in the exercise of the right of eminent 
domain, the right of recovery was for the property and damages, a 
subsequent change of the law, held to be insufficient to exonerate 
the city from the duty imposed by the law when the damage was 
inflicted. 

Elgin vs. Eaton, 83 Ill. 535. 

Clayhug vs. City of Chicago, 25 Ill. 535. 

The People ex rel. Decatur and C. R. R. Co. vs. Roberts, 62 Ill. 38. 
In re Townsend, 39 N. Y. 171. 

Wynehamer vs. The People, 13 N. Y. 378. 

‘The People vs. Howe, 37 Barbour, 440. 

Taylor vs. Porter, 4 Hill, 140. 

And when such damages are assessed, the right to recover the amount 
awarded becomes vested in the party whose property has been 
taken, and is not lost by the repeal of the statute by which the 
assessment was authorized, nor even by a positive enactment. 
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The People vs. Supervisors of Westchester, 4 Barbour, 64. 

These cases are identical in principle with ours. 

The rights secured to either party toa suit by an adjudication of the 
matter in controversy between them are proprietory rights, which 
the constitution will protect. 

Wade on Retroactive Laws, section 171. 
Memphis vs. U. 8., 7 Otto, 294. ; 

It was urged that the relators had no right toa mandamus to have a 
tax levied to pay all judgments before theirs; at first the idea 
seemed to have something in it, but nothing in fact. 

The relators asked for what the law required, that all the judgments 
registered before theirs be paid ; this could only be done by taxation ; 
if they were not in the category which entitled them to the tax of 
one and three quarters per cent, the city knew that fact, and should 
have shown it. The relators did not know what the judgments were 
for, or when the cause of action accrued; if the city did not show, 
the relators could not; it was greatly to the advantage of the re- 
lators to exclude the other judgments, and they now consent to 
their being excluded, and that the mandamus be made perpetual to 

levy a tax of one and three quarters per cent to pay their judg- 

ments described in their petition. 
























E. Howard McCaleb, City Attorney, for Defendant and Appellant: 

The judgment of the court a qua is erroneous because : 

The city of New Orleans cannot be compelled by mandamus to levy 
taxes to pay her judgment creditors, in excess of the limitation im- 
posed by sec. 6 of Act No. 31 of 1876, commonly known as the 
“ Premium-Bond Law.” U.S. ex rel. Learned vs. City of Burlington, 
vol. 2, No. VIL; p. 394, N. S. Amer. Law Register ; Cooley on Taxa- 
tion, p. 524; 8 Wall. 579; 18 Wall. 71; Burroughs on Taxation, 2 129, 
p. 375 et seq.; Dillon, Munic. Corporations, 3 610, p. 611; 29°An. 661. 

That law does not violate the Federal Constitution. Relators’ judg- 
ments were for damages arising from a tort, and not upon a con- 
tract. 28 An. 936. Cooley on Taxation, p. 56, and pp. 252, 253. 





















The opinion of the Court was delivered by 
FENNER, J. Folsom Bros., relators herein, are holders of two judg- 
ments against the city of New Orleans, the same being for damages done 
to their property by a mob or riotous assemblage within the limits of 
said city, in 1873, for which the city was liable under section 2453 of the 
Revised Statutes. 

One of said judgments, for $2000, became final on July 3d, 1874; 
the other, for $26,858, became final in December, 1877. They were 
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properly registered in the office of the Administrator of Public Accounts, 
on January 15th, 1876, and January 15th, 1877, respectively, in accordance 
with the provisions of Act No. 5, Extra Session of 1870. 

In their petition herein they state the foregoing facts, and further 
aver that other judgments against the city to a large amount had been 
registered prior to their own, and that it was the duty of the city officers 
to place them all on the budget, and to levy, and collect taxes to pay 
them ; that said city officers had failed and refused to perform said 
duty ; that being prohibited by law from issuing executions upon their 
said judgments, they are without other remedy except through the levy 
of taxes for their payment ; and that the refusal of the city to levy such 
taxes deprives them of all remedy, and is in violation of their vested 
rights and of the constitutions and laws of the United States and of the 
State. They prayed for a writ of mandamus commanding the proper 
officers of the city to place upon the budget for the year 1879, and all 
succeeding years until the same be fully paid, all the registered judg- 
ments, including those of relators, and to impose taxes, in addition to 
all other taxes required tor other expenses, to an amount sufficient to 
pay and satisfy the whole of said registered judgments. 

The officers of the city made return substantially, that under the 
provisions of Act No. 31 of 1876, the power of the city to levy taxes, for 
any purpose whatever, was limited to one and one half per cent upon 
the assessed value of taxable property; that the necessary alimony of 
the government must be provided for before debts can be paid; and 
that the revenues derived from taxation to the aforesaid limit of the 
law, and from all other sources, would not be sufficient to provide for 
the said necessary alimony of the city government. 

The learned judge of the lower court was of opinion that under 
section 19 of Act No. 7 of 1870, which was in force in 1873, at the time 
when the causes of action upon which relators’ judgments were rendered, 
originated, the taxing power of the city was only limited to one and 
three quarters per cent ; that this taxing power so fixed constituted the 
sole remedy for the enforcement of their claims; that the right to 
‘diminish or destroy this taxing power involved the diminution or 
destruction of the sole remedy of relators, and could not be exercised 
to the prejudice of relators’ vested right to such remedy. 

The court, therefore, made the mandamus peremptory so far as to 
order the budgeting of all judgments prayed for in succeeding years; 
and that with a view to the payment thereof, respondent be ordered to 
levy taxes to the extent of one and three quarters per cent, as prescribed 
by section 19 of Act No. 7 of the Extra Session of 1870. 

From this judgment, which was signed on February 5th, 1879, the 
city took this suspensive appeal. 
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The first thing that attracts judicial cognizance on the very face of 
this record, is, that any decree rendered by us herein, ordering the levy 
of taxes by the city of New Orleans, must operate prospectively only. 
The past is beyond recall and beyond remedy. If we should affirm the 
decree appealed from, the effect would be to order the city of New Or- 
leans, in its next and succeeding tax-levies, to impose and collect a tax 
of one and three quarters per cent until all the judgments referred to 
in the decree are settled. The mere statement of this proposition 
irresistibly recalls the provision of article 209 of the Constitution of 
1879, which provides “that no parish or municipal tax for all purposes 
whatever shall exceed ten mills on the dollar of valuation.” 

It is impossible to conceive of any form of expression in which the 
intention of the framers of the Constitution to restrict absolutely the 
power of municipal taxation within the limit of ten mil's on the dollar 
could be more positively asserted. 

A tax levied by the city of New Orleans is unquestionably a “ muni- 
cipal tax.” Such a tax levied for the purpose of paying debts, is yet a 
tax levied for a purpose, and falls within the all-embracing expression 
“all purposes whatever.” And when thus much has been said, it in- 
volves the inevitable conclusion that if the constitutional provision is to 
be operative, and is not restrained in its effect by some higher authority, 
the city has not the power to levy a tax in excess of ten mills on the 
dollar, and we cannot compel the city to exercise a power which it does 
not possess. 

Attempt is made by counsel for relator to restrict the limitation of 
this constitutional provision to taxation for the ordinary purposes of 
government. If such had been the intention of the-framers, it would 
have been easily and naturally expressed. The language used not only 
does not convey, but absolutely excludes such construction of its mean- 
ing. It is, besides, notorious that the object of the limitation was not 
merely to restrain the extravagance of administrators of municipal 
corporations, but to relieve property from the burden of excessive taxa- 
tion. 

The cases relied on to impose this restrictive meaning upon the 
clause referred to are without application. 

McCracken vs. San Francisco, 16th California, 591, applied to an 
article of a city charter, providing that “the common council shall not 
create nor permit to accrue, any debts or liabilities which shall exceed 
$50,000 over and above the annual revenues of the city ;” and held that 
this only applied to voluntary acts or contracts of the council creating 
liabilities, and not to liabilities cast upon her by the law, independent of 
any contract or permission, of the council. Such appears to us to be the 
only possible meaning that could be derived from the language used 
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in the charter itself, and we see nothing in that case that touches the 
one at bar. 

The case of Butz vs. Muscatine, 8th Wallace, 575, has still less ap- 
plication. There, it is true, there was a provision in the charter of the 
city of Muscatine, limiting the power of taxation to one per cent, but 
there were also co-existing provisions in the general laws of the State 
requiring corporations, against which judgments had been rendered, 
after execution returned unsatisfied, to levy a tax as early as practicable 
to pay off such judgments. In effect, the court merely held that the 
restriction in the charter did not repeal said general laws, and did not 
apply to the duty of corporations thereunder to levy taxes to pay judg- 
ments. It is evident, we have here no such co-existing statutes to be in- 
terpreted together ; nor was the language of the Muscatine charter so 
broad as that of our Constitution. 

Moreover, in the subsequent case of United States vs. Supervisors, 
18 Wall. 71, the decision in the above case was substantially overruled. 
Having thus determined the meaning of this constitutional provision, 
let us now examine the power of the Constitutional Convention to pass 
such a provision. 

The learned judge of the lower court, in his able opinion, was dealing 
with questions very different from those which we are now discussing. 
He was considering the effect of mere legislative acts. He held that in- 
asmuch as, at the time when the obligation sought to be enforced by 
relators originated, the city had the power to levy a tax of one and 
three quarters per cent, and as the sole remedy for the enforcement of 
said obligation was through the exercise of said taxing powers, there- 
fore, “if that poéwer could be diminished by subsequent legislation, it 
might with the same propriety, be withdrawn altogether.” That, he 
said, could not be done. Why? Because, in his own language, “it 
would operate a divestiture of the remedial right which had existed in 
the relators.” In other words, the judge held that the subsequent legis- 
lative acts restricting the city’s power of taxation could not apply to 
relator’s right previously existing, because such application would 
operate to divest a vested right, in violation of art. 110 of the Constitu- 
tion of the State then in force. 

It is unnecessary for us to review the decision of the district judge 
on this point, because the limitation on the power of the Legislature, im- 
posed by the Constitution of 1868, has no force over the power of the 
Constitutional Convention. 

A constitution framed by a convention of the people, especially 
after having been submitted to and ratified by a direct vote of the 
people, is the ultimate expression of the will of the sovereignty itself. 
Its provisions may control, with plenary power, all private and social 
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rights, and all existing laws and institutions, and may even violate the- 
most fundamental rules of justice ; provided, only, they do not conflict 
with the provisions of the Constitution of the United States, which, with 
regard to the subjects covered by them, and to those subjects alone, 
form the paramount law of the land. No court has the right to question 
the validity of any provision of a State Constitution, however unwise, 
impolitic, or even unjust it may be, upon any other ground whatever 
than that it violates the Constitution of the United States. 

Cooley on Constitutional Limitations, p. 34. 

It follows, therefore, that the provision of the Constitution of 187% 
must have full operation and effect, against all persons and against all 
rights, except so far as its operation is restrained by the Constitution of 
the United States. It follows, to come more directly to the exact point 
at issue here, that no person can require the city of New Orleans to levy 
a greater tax than one per cent, unless he can establish a right in him- 
self to require the levy of such higher tax, and unless he can also show 
that said right is so protected by the Constitution of the United States, 
that it could not be taken away by any action of the State. If the 
State can destroy such right, it has destroyed it by this provision of its 
Constitution. 

To begin with, it is settled by an uninterrupted current of authorities 
that a State may pass laws divesting vested rights without infringing. 
the Constitution of the United States. 

Charles River Bridge vs. Warren, 11 Pet. 420. 

Watson vs. Mercer, 8 id. 88. 

Sutterlee vs. Matthewson, 2 id. 413. 

Railroad Co. vs. Nesbitt, 10 How. 395. 

Matter of Oliver, Lee & Co.’s Bank, 21 N. Y. 9. 

The only provisions of the United States Constitution which coul@® 
be invoked as protecting relators’ alleged right here, are: 


First. The provision forbidding a State to pass any law impairing 
the obligation of a contract. 


Second. The provision of the 14th amendment forbidding the State- 
to “deprive any person of life, liberty, or property without due process. 
of law.” 

The first provision has no application here. Relator has no right 
of any kind arising from a contract, express or implied, and no other 
rights are withiu the protection of this provision. 

It is settled that claims arising from a tort, and not from a contract, 
are not so protected. 

Dash vs. Vankleck, 7 Johns. 477. 

Amy vs. Smith, 1 Litt. 326. 

Thayer vs. Seavey, 11 Me. 284. 
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The position of counsel that this is not an obligation arising from 
-a tort, but an obligation imposed by law on the city in favor of a third 
person, and in the nature of a stipulation pour autrui accepted by such 
third person, and therefore equivalent to a contract, is not sustained by 
any authority. The only casein which we have found that question 
adverted to holds distinctly that “those rights which the law gives to, 
or obligations which it impceses upon, persons in certain relations, in- 
‘dependently of any stipulations which the parties themselves have 
‘made,” are not within the protection of this clause. 

Robinson vs. Howe, 13 Wis. 341. 

We are, however, unable to perceive any distinction between the 
obligations arising under section 2453 of the Revised Statutes and those 
arising under the articles of the Civil Code relative to offenses and 
-quasi offenses. It merely expressly extends to municipal corporations 
that responsibility for damage occasioned by their fault or negligence, 
or by the fault or negligence of their servants or overseers, which rests 
‘upon natural persons under articles 2315, 2316, and 2320 of the Civil 
“Code. It has been a subject of frequent judicial discussion, and of con- 
“tradictory decisions, whether or not such responsibility would not attach 
“even in absence of such special statute, on the grounds that powers are 
<granted to municipal corporations especially designed to enable them to 
preserve peace and order, and that it is their duty so to exercise such 
‘powers as to afford adequate protection to property against mobs and 
riots. It cannot be doubted that these principles are the underlying 
reasons of the statute. But, whatever may be the source of these 
obligations, it is plain, they do not spring from contract. 

It is suggested, however, that whatever may have been the origin of 
‘relators’ rights against the city, their judgments, at least, are contracts, 
and within the protection of this constitutional clause. Weare unable 
_ to discover any principle upon which to base such a doctrine. In the 
early and leading case of Fletcher vs. Peck, 6 Cranch, p. 136, Chief 
-Justice Marshall, in defining what is meant by the word contract as used 
in this very clause, said: “A contract is a compact between two or 
more parties.” In the later case of Green vs. Biddle, 8 Wh. 92, the 
~word contract, in the same connection, was defined to be “ the agreement 
of two or more parties to do or not to do certain acts.” It thus appears 
from the decisions of the highest Federal tribunal, that the word “ con- 
tract” as used in the Constitution is to be interpreted according to the 
meaning attached to it, in ordinary language, and under all systems of 
“law. 


We are at a loss to perceive what features of such a contract attach 
‘to judgments as such, Far from being agreements or compacts be- 
tween the parties, they are usually the sequence of violent contests, and 
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are imposed upon the losing party by a higher authority, against his will 
and protest. 

It has been distinctly held by high authority that “a judgment is : 
not an agreement, contract, or promise in writing.” 

Todd vs. Crumb, 5 McLean, 172. 

The Supreme Court of the United States has expressed its 
opinion upon this question in terms which, though perhaps obiter, 
leave no doubt that the views here expressed by us would receive 
its sanction. It said: “It may be doubted whether a judgment not 
founded upon an agreement, express or implied, is a contract within 
the meaning of the constitutional prohibition. It is sometimes called 
by text-writers a contract of record, because it establishes a legal obli- 
gation to pay the amount recovered, and, by fiction of law, where there 
is a legal obligation to pay, a promise to pay is implied. But it is not 
perceived how this fiction can convert the result of a proceeding not 
founded upon an agreement, express or implied, but upon a transaction 
wanting the assent of the parties, into a contract within the meaning of 
the clause of the Federal Constitution which forbids any legislation im- 
pairing its obligation. The purpose of the constitutional prohibition 
was the maintenance of good faith in the stipulations of parties against 
any State interference. If no assent be given to a transaction, no faith 
is pledged with respect to it, and there would seem, in such case, to be 
no room for the operation of the prohibition.” 

Garrison vs. City, 21 Wall. 203. 

These views are in harmony with the reasons and principles under- 
lying the constitutional provision referred to, and we have no hesitation 
in adopting them. 

See, also, Forsyth vs. Marbury, R. M. Charlt. 324. 

Second. It is next contended that this restriction in the Constitution 
of 1879, quoad the right of relators, violates that provision of the 14th 
amendment of the Constitution of the United States forbidding the 
State “to deprive any person of life, liberty, or property without due 
process of law.” 

It cannot be, nor to our knowledge has it ever been, contended that 
this provision is the equivalent, in meaning and effect, of those pro- 
visions so common in State Constitutions which forbade the passage of 
laws divesting vested rights. 

It is not necessary for us to refer to the many limitations which 
were imposed by judicial interpretation upon the terms “ vested rights,” 
even under those express provisions. The 14th amendment, by its very 
terms, refers only to “property” and no “ vested rights” can be inclu- 
ded within that term, by any stretch of interpretation, except “ vested 
rights” in and to “property.” Giving to the word “property” its 
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broadest signification, so as to include every thing susceptible of owner- 
ship, movable or immovable, corporeal or incorporeal, it cannot possibly 
be extended to remedies given merely for the enforcement of property- 
rights. Still less can the power of taxation of a municipal corporation 
be a subject of ownership by any individual, in such sense, that the 
diminution or taking away thereof by the competent power can be con- 
sidered as depriving him of his property. 

The decisions bringing remedies, to a certain extent, within the opera- 
tion of the Federal prohibition of laws impairing the obligations of 
contracts, by no means recognize any rights of property therein, but 
rest upon the very different principle laid down in the leading case of 
Ogden vs. Saunders, 12 Wheaton, 213, that “ parties must be understood 
as making their contracts with reference to existing laws, and impliedly 
assenting that such contracts are to be construed, governed, and con- 
trolled by such laws.” 

We have thus carefully examined every ground upon which the re- 
lators herein can possibly claim that their right to the remedy herein 
invoked is protected from the operation of the adverse provision of the 
State Constitution. 

We shall always be found ready to yield, and to enforce, obedience 
to the requirements of the Federal Constitution ; but, where those re- 
quirements are not violated, we must, as mandataries of the State, 
recognize her Constitution as our sole procuration, defining and limiting 
our powers, and we can neither do, nor direct to be done, nor permit to 
be done, any thing in violation of the provisions thereof. 

It is, perhaps, superfluous to say that the rights of contract cred- 
itors will be passed upon only when presented for our adjudication. 

It is therefore ordered, adjudged, and decreed that the judgments 
herein appealed from be reversed, and that the mandamus prayed for 
be denied, relators paying costs of the lower court and of this appeal. 





No. 7748. 
A. B. Frencn & Co. vs. THos. H. Davipson. 


On Motion To Dismiss. 


The surety on the Bond given to release the property attached, does not occupy the same 
position as one on an Injunction bond: he is not a party to the suit, and, therefore, may be 
a legal surety on the Appeal Bond, 


. from the Sixth District Court, parish of Orleans. Rightor, 
J. 


McGloin & Nix6n for Plaintiffs and Appellees. 
Singleton & Browne for Defendant and Appellant. 
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The opinion of the Court was delivered by 
Levy, J. The plaintiffs appeal from the judgment of the lower 
court on a rule to dismiss the appeal, on the ground of no legal surety 
being given onthe bond. Joseph Cooper, the surety on the appeal- 
bond, is the same person who is surety on the bond given for the release 
of the property attached in the suit. The appellant, in support of his 
motion to dismiss the appeal, relies upon the authority cited by him, 
being the case of Dumas vs. Mary, 29 An. 808. In that case it was held 
that the security on an injunction-bond cannot be a surety on an appeal- 
bond, because the surety was a necessary party to the appeal, and the 
Court referred to the decision in 18 A. 659, Cimeo vs. Danerwheim, 
where the surety on the injunction-bond was the surety_on the appeal- 
bond, and was a party to the suit, and, therefore, dismissed the appeal 
on the ground of his incompetency as a surety on the bond for these 
reasons. The same doctrine is held in 12 L. R. 383. 

The surety on the bond to release the property attached does not 
occupy the same position as one on an injunction-bond; he is not a 
party to the suit. In this case his solvency or sufficiency was tested on 
a motion in the lower court to set aside the appeal, and he was decided 
to be a sufficient and solvent surety. C. P. 576. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court discharging the rule to set aside the appeal be affirmed 
with costs. 


























STATE EX REL. CARCASS VS. JUDGE OF First District Court. 


The punitory Section of Act No. 44 of the Legislature of 1879, relative to the sale of Lottery 
tickets in this State, was not abrogated by Article 167 of the Constitution. 










James C. Walker for the Relator : 

The only legal relief left to Relator is by the writs of certiorari and pro- 
hibition applied for. Under article 90 of the present Constitution, 
this Court has the power to issue them independently of its ap- 
pellate jurisdiction. 

The District Judge should be prohibited from passing sentence upon the 
Relator, because the law under which he was prosecuted, Act No. 
44 of 1879, was abrogated by article 167 of the Constitution. C. C. 

article 17, article 2; Constitution of 1879, articles 167 and 258. 


F.C. Zacharie, Simeon Belden, Posey, and A. A. Grandpré as amici 
curi@, on the same side. 
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J. A. Campbell for the Respondent : 

We do not deny the operation and validity of the 167th article of the 
Constitution, nor that all laws contrary to the provisions of that 
article are null and void. 

But those who affirm there is a contradiction hetween the three sections 
of the act of March, 1879, which make no mention of the Louisiana 
State Lottery Company, and only provide penalties against lotteries 
and the sale of lottery tickets and devices, should be prepared to 
show that contradiction distinctly. 

The rule of law on this subject is fully established. 

There must be an irreconcilable repugnancy between the existing law 
and the law subsequently enacted before the former is abrogated 
by the latter. The Constitution in the article under consideration 
declares that there must be contradiction, opposition, contrariety, 
before there can be any repeal or nullity under its terms. 

The jurisprudence of this State is replete with discussions on the 
subject. 

The old law is abrogated by the new, only when couched in the negative, 
or so clearly repugnant as to imply a negative. 

A repeal will be implied only when the last statute contains provisions 
contrary to or irreconcilable with those of prior laws. 

2 Henn. Dig. p. 788, ch. III. 

The Supreme Court of the United States maintain the same rules, and 
employ language of a similar kind to express their conclusions. 
There must be a positive repugnancy between the provisions of a 
new law and the old, to effect a repeal by implication ; and even then 
the old law is only repealed to the extent of the eapegaaay. 

Woods vs. U.S. 16 Pet. 342. 
McCool vs. Smith, 1 Black, 459. 

It is manifest that the judge of the First District Court has performed 
his duty, and that there is no sufficient ground for the application 
the relator has made. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The relator was prosecuted before the First Dis- 
trict Court for the parish of Orleans, for having in his possession, with 
intent of selling the same, a fractional part of a lottery ticket, the sale 
of which it is alleged is forbidden in this State under penalty of law. 

He pleaded guilty, subsequently moved to withdraw his plea, but 
was not allowed that privilege. Sentence was about to be passed upon 
him, when he applied to this Court for relief. The case not being one 
appealable in character, the Court granted a certiorari, a provisional 
restraining order, and a rule to show cause why a perpetual prohibition 
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should not issue. The object of the restraining order was to prevert 
the judge of the First District Court from passing sentence on the 
relator. 

The relator alleged in justification of the complaint lodged here and 
of relief sought, that the law under which he was prosecuted, pleaded 
guilty, and was about to be sentenced, and which he had believed was 
in force when he refused to defend himself and admitted the charge, 
had become a dead letter ever since the adoption of the present Consti- 
tution, which has effectually repealed it in its entirety. 

The law in question was approved March 27th, 1879, and bears No. 
44 of the acts of that year. It contains six sections. Its evident ob- 
ject was to forbid absolutely the vending of lottery tickets in this State ; 
and in order to accomplish that purpose it provided for the infliction of 
fine and imprisonment on the violators of its prohibitions. It was in- 
tended to have a general effect throughout the State, and made no 
exceptions whatever. It went so far as to withdraw the charter of a 
corporation up to then in existence, and which had legal authority to deal 
in the lottery business. 

The article of the Constitution relied on as repealing this law, is in 
the words following : 

“The General Assembly shall have authority to grant lottery char- 
ters or privileges, provided each charter or privilege shall pay not less 
than forty thousand dollars per annumin money into the treasury of the 
State, and provided, further, that all charters shall cease and expire on 
the first of January 1895, from which time all lotteries are prohibited in 
the State. The forty thousand dollars per annum now provided by law 
to be paid by the Louisiana State Lottery Company, according to the 
provisions of its charter, granted in the year 1868, shall belong to the 
Charity Hospital of New Orleans, and the charter of said company is 
recognized asa contract binding on said State for the period therein 
specified, except its monopoly clause, which is hereby abrogated, and all 
laws contrary to the provisions of this article are hereby declared null 
and void ; provided said company shall file a written renunciation of all 
its monopoly features in the office of the Secretary of State within sixty 
days after the ratification of this Constitution.” 

The intention of the Convention of 1879 was clearly to repeal that 
portion of the Act which contemplated the destruction of the corpora- 
tion named in the article, and which was previously authorized to deal 
in lottery tickets, to authorize the further existence, up to 1895, of that 
institution, but to strip it altogether of its pretensions toa monopoly, 
apparently accorded it by the act under which it was organized. It was 
the intention of the Convention to place on a footing of equality with 
this corporation all other individuals who might desire to deal in the 









SUPREME COURT OF LOUISIANA, 





State ex rel. Carcass vs. Judge of the First District Court. 





same business, but on condition, upon being chartered by the State, of 
the payment of an annual license of not less than forty thousand dol- 
lars to the State. In order to render compliance with this condition 
obligatory and effectual, it was necessary that there should be attached 
a sanction to the law. The Convention thought it unnecessary to em- 
body one expressly in the article in question, for the reason that it 
already was in existence in a statute then in force, i. e. in the act of 1879, 
already mentioned. 

It is expressly provided by that article 167 that all laws contrary to 
its provisions are declared null and void. 

Of course, such portions of that law as were inconsistent with the 
article of the Constitution were repealed ; but is the act of 1879 in each 
and all of its parts repugnant to the article of the Constitution under 
consideration? The portions which it is claimed were repealed, are 
those which prohibited absolutely, without any exception, and under all 
circumstances, the vending of lottery tickets, and which inflicted a pen- 
alty for an infringement of prohibition. 

‘The law does not favor repeals by implication. 

The insertion in article 167 declaring null and void all laws con- 
trary to its provisions must be viewed as intended to retain in force the 
act of 1879, in so far as it was not derogated from by that constitutional 
enactment, and to lend assistance to its enforcement, for the protection 
of organizations chartered by the State, which shall, as a prerequisite, 
have paid the required licenses, for the relief of the State and of its 
charitable institutions. 

This Court has no power to express any opinion or comment upon 
the morality or immorality of this constitutional provision. Its duty is 
to construe and to apply the law as it finds it in the organic and stat- 
utory enactments. 

We find no irreconcilable discrepancy between the act and the article 
of the Constitution. We find that the Convention has merely derogated 
from the general prohibitory provisions of the act by making excep- 
tions and conceding authority to the General Assembly to grant lottery 
charters or privileges on terms to be complied with as conditions pre- 
cedent and sine quibus non, placing them all on a footing of equality 
after such chartering and fulfillment of terms and conditions. 

Construing the act of 1879 and the article of the Constitution 
together, so as to give full effect to each and all the parts of both, and 
blending them together, we consider that the law of Louisiana on the 
subject of the vending of lottery tickets simply is: 

The sale of lottery tickets in this State is absolutely prohibited, 
unless by organizations chartered by the State which, before dealing 
in that kind of speculation, shall have paid an annual license of not less 
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than forty thousand dollars to the State. There shall exist no monop- 
oly for the sale of such tickets or doing of such business. Individuals 
violating the law by selling lottery tickets, or dealing in the lottery 
business, without having previously obtained a charter, and paid the re- 
quired license, in the manner provided by law, shall be prosecuted and 
punished by fine and imprisonment. The Louisiana State Lottery Com- 
pany, previously in existence, shall continue its operations, on abdicating 
all its pretensions to a monopoly and on complying with the require- 
ments touching the payment of the license. 

Finding as we do, that the punitory section of the act of 1879 has 
not been abrogated, as far as it affects individuals selling lottery tickets, 
or dealing in the lottery business, who have not previously obtained a 
charter and paid the required license, we conclude that the relator is 
not entitled to protection, for the reasons alleged by him against the ap- 
prehended sentence of fine and imprisonment. 

It would be truly unjust to permit individuals who have not formed 
themselves into a corporation chartered by the State and not paid any 
license, to enjoy the same privileges as those awarded to a corporation 
chartered by the State, and which has paid the required license. 

It is therefore adjudged that the restraining order heretofore made 
be dissolved, and that the application for a perpetual prohibition be re- 
fused at the cost of relator. 


On APPLICATION FOR REHEARING. 


It is elementary that laws are repealed reversely or impliedly. Au- 
thorities to establish that proposition are entirely superfluous. Nothing 
is better settled than that the law does not favor repeals by implication. 
Statutes, unless expressly recalled, or absolutely destructive, the one of 
the other, will stand and co-exist. Where statutes and constitutional 
provisions can be so construed as to be made to harmonize and to prove 
ancillary, the one to the other, for the accomplishment of the object in 
view, it would be wrong to annihilate either. The Court would be pow- 
erless to do so. 

We have found no inconsistency between the remaining sections of 
the act of 1879 and art. 167 of the present Constitution, and after a new 
and earnest effort to ascertain a conflict between them, we have been 
unable to change cur previous opinion. 

By the act of 1879 an-absolute prohibition was enacted against the 
dealing in lottery business, and a penalty was provided for infringement 
of the prohibition. By art. 167 the absolute prohibition was changed 
into a relative one. Blended together, act of 1879 and art. 167 mean :— 
that there shall hereafter be no unrestrained dealing in lottery opera- 
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tions, under penalty of fine and imprisonment ; but that dealing in the 
lottery business will be tolerated when carried on by corporations char- 
tered by the State and paying an annual license of no less than forty 
thousand dollars: consequently, that whoever shall otherwise deal in 
that sort of business, without having been chartered and without having 
paid the license, shall be liable to punishment. 

Article 167 formally recognizes the Louisiana State Lottery as an 
institution chartered by the State, and determines the term of its exist- 
ence, but without any right of monopoly. 

The framers of the Constitution did away with the exclusive privi- 
lege accorded previously to that organization, and provided that, here- 
after, all persons wishing to deal in the lottery business shall have the 
right to do so, as well as the Louisiana State Lottery Company, on ob- 
taining a charter from the State and paying a license, as pure quietus. 
This was done to place all on a footing of equality. 

A different construction of the act of 1879 and of art. 167 would 
authorize all individuals to deal in that kind of speculation without form- 
ing themselves into a corporation chartered by the State, and without 
paying a license. The Louisiana State Lottery Company could then 
repudiate its charter, exonerate itself from the payment of a license, the 
amount of which goes to a charitable institution essentially necessary 
for the relief of suffering humanity and without adequate means of 
self-sustenance. It was, no doubt, wise in the State to regulate repre- 
hensible, but, perhaps irrepressible, inclinations for that sort of specula- 
tion, so as to draw from those who follow them,—as it were,—honey from 
poison, for the betterment of the destitute classes of society. It cannot 
be plausibly claimed, in the least degree, that the Convention intended 
to do away with those means of relief which could not be realized if the 
penal clause in the act of 1879 were considered as being now a dead 
letter. 

No one can claim to enjoy the privileges exercised by the Louisiana 
State Lottery Company without, like it, obtaining a charterand paying a 
license. 

The authorities quoted Ly the amici curie in their brief for a re- 
hearing, from 15 Ill. 233, 3 Mich. 387, 1 Cal. 441, 3 Cal. 328, in addition to 
those previously referred to : 10 M. 575, 9 R. 413, 6 L. 135, 1 Coms. N. Y. 
17, 16 Peters U. S. 342, 1 Black 470, are to the effect that, in cases of 
provisions of law repugnant and contradictory to each, the more recent 
repeal the former. The rulings are made mostlyjin cases in which the 
acts could not co-exist at all without contradiction in every particular. 
The first authorities are from cases in which—after a prohibition had 
been enacted—the legislature had absolutely and unconditionally recalled 
the prohibition and legalized acts previously forbidden. In the present 
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instance, the act of 1879 was not absolutely or unconditionally repealed. 
It was relatively or conditionally repealed. The penal provision was not 
therefore peremptorily done away with. It remains, and is to be en- 
forced against individuals dealing in the lottery business otherwise than 
in the name of bodies chartered by the State and paying license. The 
penal provision will be inoperative against individuals dealing in that 
business in the name of chartered institutions paying license. 

The Court has thus construed agaiu the act of 1879 and art. 167, and 
has done so, in their mind, “in favorem libertatis civis.” 

The application for a rehearing is refused. 

Mr. Justice Topp having taken no part in the previous opinion, 
owing to absence, abstains from concurrence in the present one. 





No. 7876. 
State oF Lovistana vs. WILLIAM FAULKNER. 


The Court will presume, when an Information is signed by the Assistant District Attorney 
of the Pa.vish of Orleans, under the provisions of Act No. 27 of the Legislature of 1878, 
that he performed the duty of the District Attorney, owing to the absence, sickness or 
inability of that officer. 

Although two distinct articles are alleged to have been stolen, the taking of them constitutes 
one distinct offence, as to the tliing, time and place, and the Information is not defective 
for uncertainty or duplicity. 


‘rr from the First District Court, parish of Orleans. Abell, J. 
7 


J.C. Egan, Attorney-General, for the State, Appellee. 


The Appellant unrepresented. 


The opinion of the Court was delivered by 

Levy, J. The defendant appeals from the sentence and judgment 
of the Court whereby he was, after verdict of jury, condemned to two 
years imprisonment at hard laborin the penitentiary. He was pros- 
ecuted for the crime of petit larceny, under an information filed by the 
Assistant District Attorney of the parish of Orleans. 

The grounds on which he relies in his motion for arrest of judgment 
are: That the information is “no information at all, because the laws 
of the State of Louisiana require that all indictments or informations 
shall be in the name of and signed by the District Attorney.” Act. No. 
27, session of 1878, approved February 18th, 1878, authorizes the District 
Attorney of the First Judicial District to appoint an Assistant District 
Attorney for said First Judicial District, and enacts “that it shall be 
47 
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competent for the said Assistant District Attorney, during the absence 
from the district, or the sickness or inability of the District Attorney, 
to perform all the duties of the District Attorney.” 

We are justified in the conclusion that the Assistant District At- 
torney performed the duty of the District Attorney owing either to the 
absence, sickness, or inability of that officer. Article 134 of the Consti- 
tution of 1879 authorizes the appointment by the District Attorney of 
an assistant. The defendant also contends in his motion that the in- 
formation charges two distinct offenses in one count, viz., the stealing of 
a pocket-bonk valued at sixty cents, and two dollars and eighty cents 
lawful money of the United States, and that no value is alleged to said 
sum, and it is not described with sufficient legal certainty. Although 
two distinct articles are alleged to have been stolen, the taking of them 
constitutes one distinct offense as to the thing, time, and place, and the 
information is not defective for uncertainty or duplicity. The value is 
clearly and distinctly alleged. 

. The judgment of the lower court is affirmed. 


No. 7907. 


Lucas E. Moore vs. Crry or NEw ORLEANS ET AL. 
AND 


STATE EX REL. Lucas E. Moore vs. City or NEW ORLEANS ET AL. 





Ist. Act No. 31 of 1876, commonly known as the “‘Premium-Bond Law,” did not establish a 
gambling or lottery scheme, in violation of the exclusive privileges of the Louisiana Lot- 
tery Company; and now prohibited by Art. 167 of the Constitution of 1279. 

2nd. Said Act No. 31 of 1476 is not unconstitutional as a “ reference ” Jaw, under Articles 115 

. and 116 of the Constitution of 1868. These Articles commented upon. 

3d. Said Act No. 31 of 1876 does not violate the Constitutional Amendment of 1871, forbidding 
the increase of the debt of the City of New Orleaus. 

4th. Said Act No. 31 of 1876 does not impair the obligations of antecedent contracts and bonds 
of the City of New Orleans, and is not, on that score, unconstitutional. 

Muvicipal Charters are not contracts within the sense of the Constitutional provisions pro- 

é hibiting the impaiving of the obligation of contracts. The Legislature retains full 
authority to amend such Charters, and to enlarge or diminish the powers gianted thereby. 

Legislatures cannot trammel the powers of their successors by passing irrepealable laws. 

The proposition that, because a Legislature, in framing the Charter of a municipal corpora- 
tion, has authorized the creation of a certain debt, and has provided means for securing 

_ the payment of principal and interest thereof, it can, in the same act, destroy the power 

of future Legislatures to extend the powers of the corporation so as to enable it to con- 
tract other debts and provide for their payment, is utterly untenable. 

* The powers of municipal government are simply a delegation of the powers of State govern- 

ate ment; and both are, in the same manner and to the same extent, subjects of legislative 

mm control and discretion. 
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The seventh section of said Act No. 31 of 1876, prohibiting the levy of any tax to pay interest 
on any other bond than the “ Premium Bonds,” and repealing all laws which directed the 
levy of taxes fur such purpose, is palpably and baldly unconstitutional. 

But nothing is better settled than that the unconstitutionality of part of a statute does not 
necessarily invalidate the whole. The same statute, and even the same section of a. 
statute, may contain unconstitutional provisions and also salutary and useful provisions, 
not obnoxious to any constitutional exceptions. 

Test of constitutionality of the law in such cases. 

The doctrine of estoppel is unquestionably subject to important restraints and qualifications: 
in its application to public corporations ; but such juridical persons are not emancipated 
from those great duties imposed by the law of natural justice and honesty. 

A law unconstitutional because it impairs the obligation of contracts, is only null so far as 
the rights of those persons are concerned, the obligations of whose contracts are thereby 
impaired. As toall other rights and all other persons, it is entitled to full furce and 
effect. 

There are cases in which a law, though unconstitutional, must be sustained, because the 
party who makes objection, has, by prior action, precluded himself from being beard 
against it. 

The principle is now well settled, that bonds issued by municipal corporations, in pursuance 
of legislative authority, and negotiable in form, have the qualities and incidents of nego- 
tiability, and that in the hands of bona fide holders, they are not subject to equities as to 
consideration or otherwise. 

Sth. Article 209 of the Constitution of 1879, which limits the power of municipal taxation to- 
ten mills on the dollar, cannot affect the rights of antecedent contract creditors of the 
City of New Orleans, They are protected by the Constitution of the United States, 
which forbids the States to pass laws impairing the obligation of contracts. 

Relator, as holder of ‘‘ Premium Bonds” of New Orleans, is entitled to the Writ of Manda- 
mus to compel the City officers to perform their ministerial duty in levying. collecting 
and applying the special tax of five mills on the dollar, as provided for by Act No. 31 of 
1876. 


‘ee from the Fifth District Court, parish of Orleans. Rogers, 
sl J. 


Kelly & Lazarus and Thomas & Lewis for the Relator, Appellee : 

Yirst—When the Legislature of a State authorizes a municipal corpora- 
tion to contract a debt, that authorization carries with it by neces- 
sary implication the power to provide for the payment or redemption 
thereof, by the levy and collection of a sufficient tax, unless the con- 
trary expressly appears. 1 Hughes, 484; 20 Wall. 660; 111 Mass. 
460 ; 43 Pa. St. 290; 98 U.S. 381. 

Second—Where a statute has authorized a municipal corporation to: 
issue bonds and to exercise the power of local taxation in order to- 
pay them, and persons have given value for bonds issued accord- 
ingly, the power of taxation thus given is a contract within the 
meaning of the Constitution of the United States, and can not be: 
withdrawn until the contract is satisfied. The State and the cor- 
poration in such case are equally bound. 

Third—That a subsequently-passed statute which repeals or restricts. 
the power of taxation so previously given is, in so far as it affectss 
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bonds acquired and held under the circumstances mentioned, a nul- 
lity. 

Fourth—That it is the duty of the corporation to impose and collect the 
taxes in all respects as if the second statute had not been passed. 

- Fifth—That if it does not perform this duty ,a mandamus will lie to 
compel it. 1 Hughes, 284; 24 How. 376; 4 Wall. 535; 7 Wall. 313; 
6 Wall. 166-514 ; 9 Wall. 415. 

Sixth—That the Constitution of a State is a law within the meaning of 
the obligation clause of the Constitution of the United States, and 
that a State can no more impair the obligation of contracts by con- 
stitutional than by ordinary statutory enactment. 92 U. 8. 631; 96 
U.S. 595 ; 22 Grattan, 264. 

Seventh—That article 209 of the Constitution of the State of Louisana 
of 1879, and Act No. 78 of its Legislature of 1880, limiting the power 
of municipal taxation for all purposes to ten mills on the dollar, are 
null and void, as against the holders of the bonds of the city of New 
Orleans, issued by it, for valid and sufficient considération, under the 
provisions of Act No. 31 of 1876, the provisions of said act empow- 
ering the city, within the limit of fifteen mills on the dollar, to levy a 
sufficient tax to meet the obligation of its contract with the holders 
of its said bonds being an essential element of said contract, which 
is impaired by said article 209 and Act 78. 

Eighth—Where a statute has been passed by the Legislature, under all 
the forms and sanctions requisite to the making of laws, some part 
of which is not within the competency of the legislative power, or is 
repugnant to any provision of the Constitution, such part thereof 
will be adjudged void and of no avail, while all other parts of the 
act, not obnoxious to the same objection, will be held valid and have 
the force of law. Sedgwick, Sta. and Const. Law, p. 413; 9 Wheat. 
240;.11 Peters, 142 ; 12 An. 306. 


Ninth—Only so much of the Act No. 31 of 1876 as impairs the obligation 
of antecedent contracts is void ; so much of it as relates to subse- 
quent contracts made under the act is valid and binding upon the 
city. 

Tenth—The doctrine of estoppel in pais or by conduct is applicable to 
municipal corporations as well as to private corporations and citi- 
zens. 22 Wall. 368; 19 Wall. 666; 24 Ia. 287; 99 U. S. 86; 28 An. 
402. 

Eleventh—Nobody ought to be estopped from saying the truth or 
asserting a just demand, unless by his acts or words or neglect his 
now averring the truth or asserting the demand would work some 
wrong to some other person who has been induced to do something 
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or to abstain from doing something by reason of what he had 
said or done or omitted to say or dv. 





Twelfth—A corporation, quite as much as an individual, is held toa 
careful adherence to truth in its dealings with mankind; and can- 
not by its representations or silence involve others in onerous en- 
gagements, and then defeat the calculations and claims its own 
conduct has superinduced. ; 






Thirteenth—It appearing from the return made by the city of New Or- 
leans to the alternative writ of mandamus in this case by the said 
city, and the accompanying exhibits, that the city authorities 
adopted certain ordinances establishing a certain financial scheme 
for the refunding of its outstanding bonded indebtedness into certain 
bonds known as Premium Bonds, on certain terms and conditions, 
provided in the ordinances, and having subsequently procured the 
enactment by the Legislature of Louisiana of an act, No. 31 of 1876, 
ratifying said ordinances ; and having under the provisions of said 

‘act and said ordinances, by repeated representations and persua- 
sions, induced certain of the holders of its antecedent bonded in- 
debtedness to refund them into Premium Bonds, and having ecereed 
certain other holders of such antecedent bonds into accepting the 
terms of said Premium-Bond Act by persistently refusing for years 
to make any payment to the holders of its old securities on account 
of either matured interest or principal, except when compelled so 
to do at the end of the law, and the city having through persuasion 
or coercion induced the holders of its antecedent bonds to surrender 
them to be canceled in exchange for Premium Bonds to the amount 
of $13,060,940, and the city having made no offer of restitution, it is 
estopped by its conduct from questioning the constitutionality 
of said act 31 of 1876, or the validity of its bonds issued under said 























act. 


Spencer & White on the same side: 





First—The city of New Orleans has no right to plead the unconstitution- 
ality of the Premium-Bond Act: 





1. Because she has accepted and acted under it, and induced others to 
do so, Cooley, Con. Lim. p. 181, 
2. Because she has no interest in doing so. Cooley, p. 163. 






Second—The constitutionality of the seventh section of said act is not 
involved in this case, because no one is seeking its enforcement or 
claiming rights under it. 

Third—If that section be unconstitutional, the remainder of the act is 

a complete and perfect plan for refunding the city debt, and entirely 
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susceptible of execution with section seven expunged. 

177, 178. 

Fourth—A Legislature cannot abdicate or abridge the sovereign power 
of the State to create debts and levy taxes ; nor can it impose restric- 
tions in that regard upon its successors. New Orleans vs. McComb, 
2 Otto, 535 ; Cooley, p. 283. , 

The restrictions put by the 37th section of act 71 cf 1852 upon the power 
of the city of New Orleans to create debts and levy taxes by author- 
ity of the Legislature do not operate or constitute a contract which 
prevents the State from repealing them, and authorizing other 
modes of creating debts, ete. Cooley, p. 125. 

A. Fifth—A legislative act cannot be de:lared void because its objects and 

5 purposes are deemed immoral or contrary to public policy. It is 
only when it violates some provision of the Constitution that its 
immorality can be declared. Cooley, pp. 164, 169. 

Sixth—The Premium-Bond Act is at one and the same time a law and a 

bi contract. Its cause, object, and purpose are therefore of necessity 

lawful, unless prohibited by the Constitution. The Legislature (with- 

8 in constitutional bounds) can make any act—any purpose whatever— 

lawful. It decides in the last resort on earth, what is moral and 
‘what is public policy. The provisions of the Civil Code or common 
law, as to the lawfulness of the cause and purpose of contracts, 
must yield to a subsequent legislative act, specially authorizing or 
legalizing any act or contract. 

Seventh—If the conditions prescribed in section 37 of Act 71 of 1852 be 
not repealed by the subsequent acts authorizing the city to issue 
bonds, and be held to make part’ of those acts, as laws in pari ma- 
deri, still, quoad innocent third holders, all those conditions are 
conclusively presumed to have been complied with. 97 U.S. p. 96. 

Eighth—Where an act authorizes a thing to be done for the benefit of a 

third person, it becomes mandatory when that third person accepts; 

and the courts will enforce its performance. 


Cooley,. p. 





Leovy & Kruttschnitt and H.C. Miller on the same side, for the Sun 
“Mutual Insurance Company. (This case, by consent of counsel, was 
argued together with that of Lucas E. Moore.—Reporter). 


First—Injunction will lie to. prevent the undoing of that which, if it be 
undone, would immediately entitle plaintiff to a writ of mandamus 
to have done again. 98 U.S. 397 ; 34 How. 376. 

Second—The bonds of the city of New Orleans commonly known as the 
Premium Bonds are legal and valid obligations of said city independ- 
ently of the sanction given to them by Act 31 of 1876. The issue 

_ of those bonds in exchange for outstanding valid bonds of the city 
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of New Orleans was authorized by the general powers conferred 

upon the Council, by its duties to the city creditors, and by the 

constitutional amendment of 1874. 

Third—The issue of those bonds did not constitute an increase of the 
city debt, nor is the Premium-Bond scheme a lottery within the 
meaning of the laws of the State prohibiting lotteries. 

Fourth—If the city of New Orleans did not have the power to issue the 
bonds in question without special legislative sanction, that sanction 
has been given by Act 31 of 1876. Dillon, Mun. Cor. 3 424; 9 Will. 
485 ; 3 Wall. 327 ; 16 Wall. 664 ; 2 Rob. 209. 

Fifth—The Legislature may ratify whatever it could originally authorize. 

Sixth—Even if that act be invalid in part, still the illegal portion is 
easily separated from the legal, and the Court will enforce the legal 
portion. The sections whose illegality is maintained are not mate- 
rial to the present litigation, and may be stricken from the act and 
yet not affect plaintiff's right to the relief sought. 

Seventh—The Premium-Bond scheme does not violate article 115 of the 

Constitution of 1868. 


















Thos. J. Semmes and E. H. McCaleb, City Attorney, for Defendants 
and Appellants: 







 & 


The Premium-Bond Act No. 31 cf 1876 constituted a contract between 
the State, the City, and the bondholders, and its provisions as such 
are an entirety ; the illegality of one portion of the contract affects 
the whole. 

Von Hoffman vs. Quincy, 4 Wallace, 554. 
Second Municipality vs. Morgan, 1 Annual, 111. 


II. 

The Premium-Bond Act contains an agreement, that a tax of one and 
one half per cent,and no more, shall be levied in this city for all 
purposes, that ten mills thereof shall be appropriated to the sup- 
port of the City Government, and the remaining five mills to the 
extinction, principal and interest, of Premium Bonds, and that no 
other tax shall be levied and no other bond provided for, and the 
taxpayers as well as Premium-Bond holders are expressly authorized 
to prevent the collection of any other tax. 

Such an agreement is a fraud on other creditors—violates the public 

policy ofthe Constitution of the State and of the United States, 

which forbids the enactment of laws impairing the obligation of 
contracts ; the making of an agreement in the face of that policy is 
the doing of an act forbidden by law, and therefore void. The ob- 
ject and intention of the agreement is to coerce creditors to accept 
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the terms of the Premium-Bond Act, and to receive in settlement 
of their claims a bond payable in fifty years ; any earlier payment 
depends on chance in the drawing of lots, and the inducement to 
accept the terms was the chance of drawing a prize in a lottery; in 
addition to the right to payment of the principal and interest of the 
bond. 

Nicholson vs. Leavitt, 10 N. Y. 593. 

Craig vs. State of Missouri, 4 Peters, 410. 

Graves vs. Roy, 13 La. 457 ; 4 Ala. 374. 

Riculfi vs. De La Croix, 7 A. 720. 

Blacklock vs. Dobie, 1 Common Pleas Div. 265;.6 R. 115; 1 A. 178. 

Begbie vs. Phosphate Co., 1 Queen’s Bench Div. 679; 10 Queen’s 
Bench (Law Rep.), 491 ; 2 Wheat. 148. 

Harbor vs. DePolos, 28 Ohio St. 251. 

Guernsey vs. Cook, 120 Mass. 501. 

McGregor vs. Railway Co., 18 Ad. and Ell, N. S. (83 E. C. L.) 630. 

Insurance Company vs. Morse, 20 Wall. 458. 

Orleans Navigation Company vs. State Bank, 3 A. 318. 

Where a corporation is engaged in an illegal attempt, all who contract 
with it, knowing its object, and to aid that object, do so under the 
penalty of having their contracts declared void. 

Clancy vs. Orange Company, 62 Barb. 395, 
III. 

An agreement, void because it violates public policy, cannot be ratified 
or confirmed by the most solemn engagements, and, therefore, judi- 
cial admissions, or any other form of estoppel, have no influence on 
the case. 

Coppel vs. Hall, 7 Wall. 542. 
Loan Association vs. Topeka, 20 Wall. 655. 
Orleans Navigation Co. vs. State Bank, 3 A. 308. 

So an ultra vires contract. Roy’s case, 19 Wall. 468; 28 A. 343; 12 A. 

688 ; Dillon on Municipal Corporations, 2 381. 
IV. 

Under the régime of the civil law, municipal corporations are entitled 
to jura minorum, and minors are never estopped. 16 A. 98; Orleans 
Navigation Co. 3 A. 309 ; Millaudon’s case, 1 A. 215; Seibrecht vs. 
N. O., 12 A, 496 ; 3 A, 230; 4A. 181; 27 A. 319; 12 A.155; 10A .11 

¥. 

The Premium-Bond Act and plan show that the contract is a lottery, and 
it is, therefore, against public policy, and prohibited. 

Journal du Palais, 1866, p. 911. 
Sykes vs. Beadon, 11 Chancery Div. 190. 

Constitution of 1879, Art. 167; Act 10 of 1874. 
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VI. 

The Premium-Bond plan increases the municipal debt $100,000 per an- 
nun, bestowed as prizes, and, therefore, violates the constitutional 
amendment of 1874, which forbids any increase of the city debt ; 
said amendment only authorizes the renewal of matured bonds, or 
an exchange of unmatured bonds similar in kind to those outstand- 
ing. 23 A. 402; 25 A. 344; 27 A. 40. 

VII. 

The Premium-Bond Act is retroactive, and cannot give validity to illegal 
ordinances already passed. 

2 Kansas, 134; 13 Wisconsin, 38 ; Sedgwick, Cons’t Limitation, pp. 
160 and 346. 













VITr. 


The Premium-Bond Act is void, because it cannot by reference adopt 
ordinances which by reference adopt a scheme of debt. 
Constitution, Art. 115 of 1868. 

4 A, 297; 11 A. 56; 10 A. 721. 








C. E. Schmidt, Amicus Curie, for Defendants and Appellants : 


— 


. The people of a State may, by their Constitution, limit the power of 
taxation. 





bo 


. The objection that the limitation in the Constitution of 1879 is vio- 
lative of art. 1, see. 10, of the Federal Constitution, on the alleged 
ground that it impairs the obligation of a contract, cannot be main- 
tained, because the Act No. 31 of the session of 1876 is unconstitu- 
tional, and therefore null and void. 







3. That act violates the provisions of articles 115 and 116 of the State 
Constitution of 1868, inasmuch as it simply adopts, without in any 
manner explaining it, a complicated plan of adjustment of the city 
debt, and this by a simple reference to two municipal ordinances, 
which themselves merely refer, without reciting its contents, to a 
document submitted by the Administrator of Finance. 

4. The Act 31 of 1876 is clearly violative of art. 110 of the State Con- 
stitution of 1868, and of art. 1, sec. 10, of the Constitution of the 
United States ; for its object is to compel the creditors of the city 
to exchange the bonds they hold for what are called Premium Bends, 
a character of obligations of an entirely different nature from that 
which they hold, payable at an uncertain instead of a certain date, 
and bearing a different rate of interest; and it forbids the payment 
of either principal or interest of any bond not so exchanged and 
converted. 

5. The Act 31 of 1876 being unconstitutional, and therefore void, con- 
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ferred no power on the corporation to issue the bonds or to levy any 

tax for their payment. 

6. Even if the bonds held by the plaintiff were in form negotiable bonds, 
the city, being without authority to issue them, is not estopped by 
the resolutions of the Municipal Council, or the acts of its officers, 
from denying the authority of those officers to issue the bonds. 

7. The bona fides of the plaintiff cannot protect him against the plea of 
want of power of the corporation to issue the bonds. 


8. The so-called bonds held by the plaintiff are wanting in the essential 
characteristics of negotiable municipal bonds, being for uncertain 
and variable sums, and payable at no fixed time, and such want of 
negotiability would alone prevent the plaintiff from claiming that 

he is protected from any inquiry into the regularity of their issue. 


B. R. Forman, on the same side, for certain owners of real estate 
and consolidated bonds. 


The opinion of the Court was delivered by 

FENNER, J. The above two cases are presented to usin one record, 
and to be decided together. 

The issues will be stated as briefly as possible: 

Lucas E. Moore, plaintiff in one and relator in the other case, sub- 
stantially avers that he is the owner of certain bonds of the city of 
New Orleans (commonly known as Premium Bonds) issued under the 
provisions of an act of the Legislature of the State, being Act No. 31 of 
1876, and of certain ordinances of the city of New Orleans referred to 
in said act; that by the provisions of said act it is made the duty of 
the City Council, in the month of December of each year, in its budget an- 
nually adopted for the ensuing year, to include an amount sufficient to pay 
interest, principal, and premiums accruing annually under the operation 
of the act for the redemption of said bonds, and to levy a tax sufficient 
to provide the amount included in the budget as aforesaid, and to place 
the proceeds of said tax to the credit of an account to be called the 
Premium-Bond Account, to be used for no other purpose than the pay- 
ment of said bonds, interest, and premiums; and that by the provisions 
of said act the Council is further required to levy annually a tax of at 
least one half of one per cent for the purpose aforesaid. 

He further avers that, on the 24th of December, 1879, the Council 
adopted its annual budget for the year 1880, and included therein an es- 
timate and appropriation of three hundred thousand dollars for interest 
and redemption of the Premium Bonds, and on the same day adopted 
an ordinance levying a tax of fifteen mills on the dollar, of which five 
mills were for the purpose contemplated in the legislative act aforesaid. 














NEW ORLEANS, MAY, 1880. 





Moore vs. City of New Orleans et al. 





He further avers that under the pretended authority of an act of 
the Legislature, No. 78 of 1880, and of article 209 of the Constitution of 
1879, the City Council was about to repeal the ordinances above men- 
tioned, and to adopt other ordinances limiting the tax to be levied to 
ten mills on the dollar, and requiring the entire revenue derived there- 
from to be applied to current governmental expenses, and making no 
provision whatever for the Premium Bonds; that such o1dinances had 
actually been passed by the Council, but had not, as yet, received the 
signature of the Mayor. 

He alleges sundry other acts and purposes of the City Council in 
contravention of the duties imposed by the act of 1876 and of the rights 
of holders of Premium Bonds. 

He avers that the provisions of the Act No. 31 of 1876 constitute a 
valid contract between the city of New Orleans and the holders of Pre- 
mium Bonds, and that the duties therein imposed on the city, and the 
taxation therein directed, are elements of said contract; that article 
209 of the Constitution of 1879 and Act No. 78 of 1880 cannot operate to 
impair the obligations of said contract, and that so far as they do 
so operate,and to the extent of such operation, as against the holders 
of said bonds, they are null and void, because of their repugnancy to 
section ten, article one, of the Constitution of the United States. 

The petitions contain other appropriate allegations, and pray for 
writs of injunction and mandamus restraining the city from acts incon- 
sistent with their duties under act 31 of 1876, and commanding them to 
perform and carry out said duties; and for decrees recognizing the 
validity of the contract between the city and the Premium- Bond holders 
under the act 31 of 1876; declaring that the duties imposed on the city 
and the taxation directed by said act are essential elements of said con- 
tracts; that in so far as article 209 of the Constitution of 1879 and act 
78 of 1880 operate, or are intended to operate, to disable or prevent the 
city from complying with any of the obligations of said contract, they 
are null and void; and, finally, that the writs of injunction and man- 
damus be made peremptory and perpetual. 

The city does not dispute any of the allegations of fact set up in 
the petitions, and, indeed, the parties entered into a complete statement 
of facts. 

The defense of the city rests purely upon questions of law, which 
may be summarized as follows: 

First. That Act No. 31 of 1876 establishes a gambling or lottery 
scheme, in viclation of exclusive privileges of the Louisiana Lottery 
Company, and now prohibited by article 167 of the Constitution of 1879. 

Second. That said act is void as a “reference” law under articles 
115 and 116 of Constitution of 1868, 
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Third. That it violates the constitutional amendment of 1874, for- 
bidding the increase of the debt of the city of New Orleans. 

Fourth. That said act is unconstitutional and void, because it was 
intended to impair, and does impair, the obligation of contracts made 
prior to its enactment and to divest all remedies therein against the 
city, and was passed with the unlawful purpose of creating preferences 
in favor of certain creditors, and of coercing the acceptance of said act 
by the city’s creditors. 

Fiith. Although not set up by the city in her pleadings, it has been 
contended in argument by amici curice appearing in support of the de- 
fense, that the article 209 of the Constitution of 1879, limiting the rate 
of municipal taxation to ten mills, must have effect as against all per- 
sons and all rights. 

We shall discuss these several questions of law in the order named : 


I. 


It is urged that the act 31 of 1876 is void for violation of the exclu- 
sive privileges of the Louisiana Lottery Company. It has just been 
decided by the Supreme Court of the United States that such exclusive 
privileges are revocable at the will of the Legislature; and, moreover, 
under the Constitution of 1879, they are voluntarily relinquished and no 
longer exist. 

But it is further said that the allotment feature of the act is abro- 
gated by the article 167 of the Constitution of 1879. 

There is nothing in the objection, and it is not necessary to say 
more in answer thereto than that we do not regard the act 31 of 1876 
as granting any lottery charter or privilege within the meaning of the 
Constitution ; and, even if it did, the article referred to would not operate 
to revoke it. It only regulates future grants of such lottery charters or — 
privileges. 

II. 

It is contended the act is void for repugnancy to articles 115 and 
116 of the Constitution of 1868. Article 115 provides that “no law shall 
be revived or amended by reference to its title, but in such case the 
review or amended section shall be re-enacted and published at length.’’ 

This has no application to this act, which does not amend any pre- 
existing law, or revive any repealed law. 

Article 116 provides that “the General Assembly shall never adopt 
any system or code of laws by general reference to such system or code 
of laws ; but in all cases shall specify the several provisions of the law 
it may enact.” This article is peculiar to Louisiana Constitutions, and 
has been handed down from the Constitution of 1812 through every Con- 
stitution which the State has ever had. Its origin, object, and meaning 
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are explained by Chief Justice Eustis, in his opinion in Succession of 
Franklin, 7 A. 418, who says: “At the commencement of the dominion 
of the United States in Louisiana, some of the lawyers from the old 
States were disposed to introduce here the system of laws with which 
they were familiar. Efforts were not spared to introduce the common 
law, as it has been since introduced and prevails in other States whese 
territory formerly belonged to France and Spain. But of the members 
of the bar conversant with the common law, the most eminent did not 
favor its introduction as a general system, and the consequent exclusion 
of the civil law. The views of these distinguished men, reflecting the 
evident sense of the people, were impressed on the legislation of the 
State. The subject was deemed of such moment that it was not trusted 
to ordinary legislation ; and hence the provisions, in both the Constitu- 
tions of 1812 and 1845, which prohibited the introduction of any system 
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* of laws by general reference.” 

It is manifest that the act here in question does not adopt any “sys- , 
tem or code of laws” within the meaning of this article. The last 
phrase of the article, which reads: “but in all cases shall specify the 
several provisions of the law it may enact,” is directly connected with 
the previous principal provision, and the words “in all cases” evidently 
mean “in all such cases,” i. e. where a “system or code of laws” is 
adopted. To treat it as an independent provision, declaring as a general 
proposition that “in all cases the General Assembly shall specify the 

” without explanation 










several provisions of the law which it may enact, 
as to what it means by “specifying,” would make it meaningless and 
absurd, Taken in connection with the context of the article, it is apt, 






appropriate, and unambiguous, 






ITT. 

It is urged that the act violates the provisions of the constitutional 
amendment of 1874, limiting the debt of the city of New Orleans by in- 
creasing the debt $100,000 per annum in gratuitous premiums. 

A simple arithmetical calculation will show that the amount of in- 
terest and premiums together to be paid annually under the Premium- 
Bond scheme is far less than the interest alone which would have been 
due on the bonds which were surrendered in exchange for Premium 
Bonds. The debt of the city, therefore, is not increased, and the con- 
stitutional amendment is not violated. 

IV. 

In discussing the fourth ground of objection touching the impair- 
ment of the obligation of antecedent contracts, the destruction of 
remedies thereon, and the unlawful preferences created in favor of 
certain creditors over others, it is necessary that we should make some 
references to anterior legislation concerning the indebtedness of the city 
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of New Orleans, in order that we may understand the condition of affairs 
existing at the time of the adoption of the Premium-Bond plan. And 
we begin with the famous thirty-seventh section of the act of 1852, 
which is regarded by many as an avenue of escape from the burden of 
the subsequent indebtedness of the city. 

The 37th section of the act of 1852 is unquestionably a contract, so 
far as it imposes upon the city of New Orleans liability for the payment 
of the principal and interest of the consolidated bonds. 

So far as the special provision made therein for taxation to pay the 
principal and interest of said bonds is concerned, that, also, is unques- 
tionably a contract, provided the taxation directed therein is constitu- 
tional. This question has been ruled by this Court adversely to its 
constitutionality ; but the case is pending on appeal in the Supreme 
Court of the United States; and it is neither necessary nor appropriate 
for us to pass upon the question in this case. 

The remaining provisions of the section, (1st) declaring null all ordi- 
nances, acts, etc. of the Council in any year, unless the ordinance impos- 
ing the consolidation-loan tax shall have been previously passed ; (2d) 
forbidding the city to issue any obligation or evidence of debts other 
than the consolidated bonds ; (3d) forbidding the contracting of any loan, 
unless authorized by a vote of the people; (4th) declaring null any ordi- 
nance creating a debt or loan, without providing ways and means for 
their payment in principal and interest, are obviously intended as mere 
legislative restraints upon the powers of the corporation. Provisions of 
this nature, more or less stringent, are appropriate and common in all 
municipal charters. 

Such charters are not contracts within the sense of the constitu- 
tional provisions prohibiting the impairing of the obligations of con- 
tracts. 

Cooley on Const. Lim. 193. 

“ Tne Legislature retains full powers to amend such charters, and to 
enlarge or diminish the powers granted thereby.” Id. 192, 276. 

* Restraints on the legislative power of control must be found in 
the Constitution of the State, or they must rest alone in the legislative 
discretion.” Jd. 193. 

“Legislatures cannot trammel the powers of their successors ‘by 
passing irrepealable laws.” Id. 125, et seq. 

“The framers of the Constitution did not intend to restrain ‘the 
States in the regulation of their civil institutions adopted for internal 
government.” Dartm. Col. case, 4 Wh. 629. 

“They may, therefore, discontinue offices and abolish or change the 
organization of municipal corporations at any time, according to the 
existing legislative review of State policy.” Cooley, 276. 
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The proposition, that because a Legislature, in framing the charter 
of a municipal corporation, has authorized the creation of a certain 
debt, and has provided means for securing the payment of principal and 
interest thereof, it can, in the same act, destroy the power of future 
Legislatures to extend the powers of the corporation so as to enable it to 
contract other debts and provide for their payments, is utterly untenable. 
The effect would be to enable a Legislature to pass irrepealable laws, to 
impose restraints upon future legislative power not found in the Consti- 
tution, and to barter away the legislative right and power to regulate 
the civil institutions of the State, and to contract and direct their ad- 
ministration in accordance with the exigencies of the times. 

But for the existence in the charter of 1852 of the provisions for 
the creation and payment of the consolidated bonds, no one would have 
questioned the right of future Legislatures to alter, diminish, or enlarge 
the powers of the corporation. We cannot admit that the mere concur- 
rence of such provisions has the effect to make all or any of the other 
provisions of the charter irrepealable, unless, by such repeal, the obliga- 
tion of those bonds is impaired, or the provisions directed for their re- 
demption are taken away. There is a notable absence, in the act of 
1852, of any declaration that these provisions under discussion form 
part of the contract with the bondholders ; and while we think even 
such a declaration would have been inoperative, its absence serves to 
weaken the supposition that such was even the intention of the Legis- 
lature. 

The decision in Smith vs. Appleton, 19 Wisconsin, 495, is certainly 
adverse to the views here expressed. We cannot recognize its authority. 
It is extremely brief and dogmatical. It does not discuss, or dispose of, 
any of the patent objections suggested by the very statement of its 
doctrine. The authorities referred to give it not the slightest support. 

The California cases referred to (7 Cal. 579, and 10 Cal. 563), are 
cases where, in the act providing for the funding of the indebtedness of 
the city of San Francisco, it was provided that a tax should be assessed 
and collected annually, sufficient in amount to pay the interest on the 
funded debt, and in addition thereto, to furnish a sum of $50,000 asa 
sinking fund for the ultimate redemption of the bonds ; this tax to be 
assessed and collected by the taxing officers of the city upon a written 
statement of the amount necessary to be furnished by a Board of Com- 
missioners of the funded debt established by the act, to whom, after 
collection, the proceeds of the tax were to be paid over for the purposes 
specified. The amount was assessed and collected, and the part thereof 
attributable to the interest of the bonds was paid over to the Commis- 
sioners; but the Treasurer refused to pay over the amount of $50,000 
due to the sinking fund, on the ground that, by a subsequent act of the 
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Legislature, it had been otherwise appropriated and diverted to a 
dfferent purpose. The Court, after holding that the funding-law was a 
contract, said: “ The effect of the later act would be to withdraw from 
the hands of the Commissioners of the funded debt a large amount of 
money, which they are authorized to loan for the benefit of the bond- 
holders, and the direct consequence is to diminish the fund out of which 
they are entitled to be paid. Such legislation is obnoxious to that pro- 
vision of the State and Federal Constitutions which forbids the Legislature 
from passing laws impairing the obligation of contracts.” 

No one can question the correctness of these decisions, but, evi- 
dently, they do not touch the questions involved in the case of Smith 
vs. Appleton. 

The only later case to which we are referred by counsel for de- 
fendant is Mayor vs. Magruder, 34 Md. 384; but this case also rests upon 
an entirely different principle. It involved no question of contract or 
of constitution at all. The charter of the city of Cumberland prohibited 
the issue of bonds for any sum exceeding $10,000 without the previous 
assent of a majority of its legal voters. A subsequent law was passed 
authorizing the building of a bridge and the issuing of bonds in pay- 
ment. The city entered into contracts for building the bridge, and was 
about to issue bonds exceeding $10,000, without the previous popular 
assent, when it was enjoined by taxpayers. TheCourt said: “ There 


is nothing on the face of the law, or in the nature and character of the 
work to be done, from which an inference can be drawn that the Legis- 
lature supposed it would cost a sum exceeding $10,000, or, if it did, 
that the sanction of the citizens should not be first obtained. On the 


contrary, the failure to name or limit any sum for which bonds might 
be issued * * * may well warrant the assumption that the 
Legislature intended that if a site was fixed upon and contracts made 
involving an expenditure beyond $10,000, the provision of the charter 
should be observed by suodmitting the question to a vote of the citizens.” 
It is clear the Court here is interpreting merely the intention, and not the 
power of the Legislature, and it is, therefore, inapplicable. : 

We consider Smith vs. Appleton as standing alone and entirely un- 
supported. 

On the contrary, the Supreme Court of the United States, in Amey 
vs. Mayor, 24 How. 373, held that a legislative limitation upon the pow- 
ers of a corporation to issue bonds was operative only on the power of 
the city, and not on the power of the Legislature. In the case of Board 
of Liquidators vs. McComb, 2 Otto, 535, the same Court said: ‘ We 
are not prepared to say that the Legislature can bind itself without the 
aid of a constitutional provision, not to create further debt, or not to 
issue any more bonds. Such an engagement could hardly be enforced 
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against an individual; and when made on the part of the State, it in- 
volves, if binding, a surrender of a prerogative which might seriously 
affect the public safety.” 

The powers of municipal government are simply a delegation of the 
powers of State government; and both are, in the same manner, 
and the same extent, subjects of legislative control and discretion. 

Finally, in the case of Southern Bank vs. Pilsbury, 31 An. 16, the 
late Supreme Court has fully discussed this very 37th section of the act 
of 1852, and has distinctly held these limitations not to constitute part 
of the contract, and not to be irrepealable. 

Our first conclusion, therefore, is that the Legislature retained the 
right to authorize the city of New Orleans to create new debts and 
issue new bonds, notwithstanding the 37th section, provided only it did 
not affect the validity of the consolidated bonds, or interfere with the 
duty of the city to levy the tax there directed, if constitutional. 

Now, all the bonds in existence at the date of the adoption of the 
Premium-Bond plan, were issued under the authority of special acts of 
the Legislature, which did not, in any manner, attack the consolidated 
bonds or interfere with the levy of the tax directed for their protection. 

We have examined with care the acts of 1854, 1868-9-70-1 and 2, 
and find nothing in them derogatory to the rights of consolidated bond- 
holders. ; 

We can conceive of no other grounds upon which the city of New 
Orleans could successfully remit the payment of these bonds. 

No doubt, they represent the results of great extravagance and 
fraud ; so, doubtless, did the consolilated bonds; so do the bonds of 
the State ; so do the bonds of the United States; so, to greater or less 
extent, do the bonds of every government and of every corporation ; 
but, under the decisions of the Supreme Court of the United States, 
those questions have passed beyond the reach of investigation. Such 
bonds, issued in pursuance of legitimate authority, negotiable in form, 
and in the hands of bona fide holders, cannot be questioned as to their 
consideration. 

Thus, in 1875, the city of New Orleans owed about $22,000,000 in 
bonds, the validity of which she could not successfully question. 

Under the constitutional amendment of 1874, she had the right ex- 
pressly reserved to her of issuing ‘new bonds in exchange for other 
bonds, provided the city debt be not thereby increased.” 

When, therefore, in 1875, she passed her ordinances Nos. 3130, 3140, 
3233, adopting and providing for the carrying out of the Premium-Bond 
plan, she did that only, which, without express legislative authority, she 
had aright todo. Those ordinances contained nothing derogatory to 
the rights of the consolidated bondholders. They merely invited the 
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exchange of old bonds for new bonds, and contained nothing minatory 
to those who did not desire to do so. They certainly did not thereby 
increase the debt of the city. If the legislative act of 1876 had never 
been passed at all, we think the holders of Premium Bonds issued under 
these ordinances would have been holders, for valuable consideration, of 
perfectly valid obligations of the city. 

Prior to the exchange, the city had the right, and it was her legal 
duty, to levy and collect a sufficient tax to pay the interest on her 
bonded debt; and after the exchange, it would have been her legal 
duty to exercise the same taxation to an extent sufficient to carry out 
the contract under which the exchange had been effected. 

It was thought, however, desirable to procure express legislative 
sanction for the plan adopted. Accordingly, the act of 1876, known as 
the Premium-Bond Act, was passed. 


It ratified and confirmed the action of the City Council; it author- 
ized and directed the exchange of bonds in accordance therewith ; it 
made sundry appropriate regulations for the administration of the 
scheme ; it directed and required the levying of a specific tax not ex- 
ceeding five mills on the dollar for the purpose of paying the principal 
and interest maturing annually under the scheme. Thus far it certainly 
contains nothing obnoxious to censure. 


Thus much the Legislature had clearly a right to do—thus much it 
evidently intended to do; and by the plain terms of the law, it did 
actually do. But, proceeding further, it embodied in the seventh section 
of the act a provision prohibiting the levy of any tax whatever to pay 
interest on any other bonds except the Premium Bonds, and repealing 
all laws authorizing or directing the levy of any tax for such purpose. 
This provision, and all others in the act of like character, were pal- 
pably and baldly unconstitutional. By reason of these provisions, we 
are asked to declare the whole statute unconstitutional and void. 


Nothing is better settled than that the unconstitutionality of part 
of a statute does not necessarily invalidate the whole. The same statute, 
and even the same section of a statute, may contain some unconstitu- 
tional provisions, and may contain other salutary and useful provisions 
not obnoxious to any constitutional exception. “To the extent of the 
collision and repugnancy,” said Chief Justice Shaw, “the law of the 
State must yield; and to that extent and no further it is rendered, by 
such repugnancy, inoperative and void.” 
Commonwealth vs. Kimball, 24 Pick. 361. 
In treating this principle two tests are commonly applied : 


First—If, when the unconstitutional portion is stricken out, that 
which remains is complete in itself and capable of being executed in 
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accordance with the legislative intent, wholly independent of that which 
was rejected, it must be sustained. 

Cooley, Const. Lim. 178. 

Such is evidently the case here. You may strike out the seventh 
section entirely, and every other phrase in the act directly or indirectly 
affecting the rights of bondholders who do not exchange for premiums, 
and there yet remains a consistent and complete statute for the other 
legitimate purposes of the act. 

Second—Examination must be made to determine whether all the 
provisions are so dependent on each other, and otherwise so connected 
together in meaning, that it cannot be presumed the Legislature would 
have passed the one without the other. We cannot think that such a 
presumption arises here. It cannot be doubted that, even without the 
unconstitutional provisions referred to, the scheme embodied in the act 
was one greatly to the advantage of the city of New Orleans and of the 
taxpayers thereof. Wesee no reason to suppose that the Legislature 
would not have passed the act, even had it been fully aware that the 
obnoxious section could not be enforced. 

The application of both these tests, therefore, leaves the constitu- 
tional portions of the act entitled to have full force and effect. 

The unconstitutional portions are as if not written. In legal con- 
templation, they are eliminated and eviscerated from the act: and they 
are equally eliminated from the contract declared in the fifteenth section 
of the act. The law and the contract remain perfectly legitimate ; con- 
fined in their scope and effect to a legislative ratification and authoriza- 
tion of the Premium-Bond scheme as embodied in the city ordinances, 
requiring the issuance of Premium Bonds in exchange for all outstand- 
ing bonds, the helders of which were willing to accept the exchange, 
imposing upon the city the obligation of levying a tax as provided for 
the exclusive purpose of carrying out this scheme, and leaving the 
holders of bonds unwilling to accept the exchange to enforce their legal 
rights as guaranteed by other laws. 

But it is said that the provisions of the seventh section formed part 
of the consideration of the contract, and that the elimination thereof 
destroys so much of the consideration. In whose favor was this con- 
sideration, and who is entitled to complain of the failure thereof? Cer- 
tainly not the city of New Orleans, She had already proposed, and to 
some extent entered into, her contract prior to the passage of this law 
and independent of any such provision ; and if she held out this uncon- 
stitutional provision, afterward, as an inducement to her creditors to 
contract, she cannot be heard to complain if they have been deceived. 
Surely the bondholders who have not accepted have nothing to com- 
plain of in the annulment of this provision, which is annulled solely 
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because it invaded their rights. If anybody could complain, it would be 
the present holders of Premium Bonds, who may have been led into the 
exchange by this false inducement and vain threat, and who now find 
that they have been deceived and lose the exclusive rights which they 
might have fancied would be assured tothem. But they do not complain. 
On the contrary, they stand before the Court admitting the nullity of 
these stipulations, and waiving all pretense of claim to their enforcement. 

An extraordinary attempt is made to convert these Premium-Bond 
ordinances and law into a conspiracy between the City, the State, and, 
strange to say, the Premium-Bond holders, for the purpose of defraud- 
ing, delaying, and hindering other creditors. If there was such a 
conspiracy, surely the present holders of Premium Bonds were not 
parties to it. When it was inaugurated they were holders of other 
bonds of the city, and the conspiracy, if such existed, was directed as 
much against their rights as against those of any other creditors. If 
they have gained any advantage by accepting the terms proposed, the 
same advantage has always been and still remains open to any other 
creditor. If, on the contrary, they are victims of the conspiracy, and 
have lost rights which the other creditors retain, they cannot be justly 
accused of being authors of a conspiracy against themselves. 

The inequitable results of declaring this statute wholly void power- 
fully reinforce the reluctance with which enlightened courts habitually 
assume the duty of annulling the acts of a co-ordinate branch of the 
government. ; 

Under the invitation of this statute, holders of more than $13,000,000 
of the bonds of the city have surrendered them in exchange for these 
Premium Bonds. The city has received them, and has actually canceled 
them ; so that she is incapable of executing a re-exchange, or replacing 
the parties in the position in which they were. 

The doctrine of estoppel is unquestionably subject to some im- 
portant restraints and qualifications in its application to public corpora- 
tions ; but such juridical persons are not emancipated from those great 
duties imposed by the law of nature, recognized in every system of 
morals and religion, and consecrated in universal jurisprudence, among 
which those most elementary are the injunctions, honeste vivere, suum 
cuique tribuere, and that no one shall be permitted to enrich himself at 
the expense of his neighbor. Whatever vice or turpitude, if any, may 
exist in this law, lies exclusively at the door of the State and City, and 
it is manifest that the Premium-Bond holders are in no manner respon- 
sible for it. The objectionable provisions of the law originated inde- 
pendently of the will of these bondholders, and their submission to the 
terms dictated did not, in any degree, tend to give greater force and 
efficacy to the obnoxious portions of the law than they would have had, 
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if they had refused to submit. The turpitude alleged by the city, if 
there be any, is exclusively that of.the city and State, and not in any 
degree of these bondholders, who do not claim these provisions as part 
of their contract, and do not ask their enforcement. They simply ask 
that the city shall perform those stipulations of her contract with them 
which are clearly just and lawful, and in consideration of which they 
have surrendered to her, and she has actually canceled, $13,000,000 
of her bonds. It is impossible to conceive of any technical doctrine 
under which the city, having received and canceled these bonds, in exe- 
cution of this contract, can be listened to in asking a court of justice to 
relieve her from performing her correlative obligations, while she re- 
tains, does not restore, and does not offer to restore, the immensely 
valuable consideration which she has received. 

The contrary argument and authorities of the ingenious special 
counsel of the city find complete answer in the fact that the alleged 
illegalities and violations of prohibitory laws contained in the Premium- 
Bond Act do not originate in, and are not the subjects of, the contract 
sought to be enforced. They originated and existed before and entirely 
independent of the contract with these bondholders. The latter took no 
part in procuring their passage. They did not derive the least ad- 
ditional force or sanction from the subsequent submission of these 
bondholders to the exchange proposed. The bondholders are, there- 
fore, entirely innocent of any participation in, or responsibility for, the 
obnoxious provisions of this statute; and it is only as between partners 
in guilt that one can be allowed to set up his own turpitude against the 
other. Against an innocent party, the maxim holds, nemo suam tur- 
pitudinem allegans audiendus est.. And it is equally true that against 
such innocent party the other party, even to an illegal contract, cannot 
invoke its nullity as a defense against his obligation, without restoring, 
or offerirg to restore, the consideration which he has received. Such 
an estoppel was enforced by the Supreme Court of the United States. 

Pendleton Co. vs. Amy, 13 Wall. 297. 

Having reached the conclusion that the contract was valid, we do 
not find it necessary to discuss further the doctrine of estoppel. 

There are, however, other conclusive considerations which disable 
the city of New Orleans from maintaining this defense of unconstitu- 
tionality : 

1. A law unconstitutional, because it impairs the obligation of con- 
tracts, is only null so far as the rights of those persons are concerned 
the obligations of whose contracts are thereby impaired. As to all 
other rights and all other persons, it is entitled to full force and effect. 

Mandry vs. Monroe, 1 Mich. 68. Cargill vs. Power, 1 Mich. 369. 
Baker vs. Braman, 6 Hill, 47. 
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2. There are cases in which a law, though unconstitutional, must 
be sustained, because the party who makes objection has, by prior 
action, precluded himself from being heard against it. 

Baker vs. Braman, 6 Hill, 47." 

Embury vs. Conner, 3 N. Y. 511. 

People vs. Murray, 5 Hill, 468. 

3. Only a person having a right and interest to invoke the uncon- 
stitutionality of a law, as affecting himself, his property, and his rights, 
_ ean present such a defense. 

Wellington Petr. 16 Pick. 96. 

The complaint of the city of New Orleans here is, not that the pro- 
visions complained of in this statute invade or destroy any of her rights, 
but that they seek to relieve her from some of her obligations. 

The pretense of the city that she represents the interest of the tax- 
payers, who are her corporators, in this defense, is not reasonable. 

We cannot possibly understand how it can be the interest of the 
taxpayers to destroy the settlement, actually made under this act, of 

more than two thirds of her bonded debt, the effect of which is greatly 
to extend the term of payment, to make an enormous reduction in the 
rate of interest, and to reduce the rate of taxation required to meet tke 
same by nearly one half. 

If it be supposed that the annulling of the Premium Bonds could 
possibly be effected without reviving the bonds for which they were 
taken in exchange, or at least the obligations thereof, it is a gross delu- 
sion, repugnant to every idea of law or justice. 

If it be supposed that advantage would be gained by letting in de- 
fenses to these former bonds on the grounds of fraudulent consideration 
and irregularities in their issue, it is apparent that these defenses could 
and would be submitted to the determination of the Federal tribunals, 
and no student of Federal jurisprudence can evade the conclusion that 
such defenses would not receive the slightest consideration. 

No principle is better settled than that bonds issued by municipal 
corporations, in pursuance of legislative authority, and negotiable in 
form, have the qualities and incidents of negotiability ; that the only 
defense thereto is the want of power to issue them; and that, in the 
hands of bona fide holders, they are not subject to equities as to con- 
sideration or otherwise. 

See numerous cases cited in Dillon on Munic. Corp. 2 405, 415, 416; 

Dillon on Mun. Bonds, #5 and 7; Daniell on Nego. Instr. 2 1500. 

The effect, therefore, would be to plunge the city into profitless liti- 
gation, and to transfer the administration of the power of municipal 
taxation from the city government to the Federal courts. Instead of 
having the burden of taxation lightened by distribution in every year, 
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it would accumulate in volume as the years were consumed in litigation, 
and would then fall upon property with crushing and destructive weight. 

The unconstitutional portions of the Premium-Bond Act invade no 
rights of the city of New Orleans. They attempt to invade the rights 
of her creditors, and to relieve her from the performance of correspond- 
ing duties. This does not give her the right to complain. 

¥s 

It is contended that article 209 of the Constitution of 1879 and Act 
No. 78 of 1880 absolutely confine the power of municipal taxation within 
the limit of ten mills on the dollar, and that even the rights of pre- 
existing contract creditors must find their satisfaction within that limit. 

We have, heretofore, in the recent case of Folsom Bros. vs. City, had 
occasion to consider the effect of this article of the Constitution ; and 
we now repeat that the article must have a rigid enforcement with re- 
gard to all creditors whose rights are not protected by the Constitution 
of the United States, and with regard to all future operations of the 
city government of every kind whatever. But it is perfectly clear that 
the rights of antecedent contract creditors are protected by the Constitu- 
tion of the United States, and they are entitled to have them enforced 
“in all respects az if” this provision of the Constitution “had not been 
passed.” 

Von Hoffman vs. City, 4 Wall. 535. 

The fact that the act of the State is a constitutional provision in- 
stead of a mere legislative act does not affect the case. 

R. R. Co. vs. McClure, 10 Wall. 515. 

It is apparent, therefore, that whatever pereentage of taxation 
may be required to meet the maturing obligations in interest or prin-. 
cipal of antecedent contract creditors, must, in any and all events, be 
levied. 

It is apparent on the face of this record that, but for the adoption 
of the Premium-Bond plan, the interest on the existing bonded debt of 
the city would alone have required an annual tax of more than ten mills; 
and if the result of success in the city’s present defense should be to 
re-instate the surrendered bonds, the same rate of taxation would be 
again immediately required. Even if the Premium-Bond plan be main- 
tained, this record shows that mandamuses from the Federal Court are 
in course of actual execution requiring a special tax of more than two 
mills. We-cannot ignore the fact that numerous similar mandamus 
proceedings are ripening in the courts; and that the case of the consoli- 
dated-bond holders now pending in the United States Supreme Court, if 
decided in their favor, would immediately necessitate a tax far exceed- 
ing ten mills. If, therefore, it shall be assumed to have been the inten- 
tion of the Constitution that the city should have nothing for its support 
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and administration except what may remain after discharging its annual 
contract obligations, the contingency is quite possible, if not imminent, 
that absolutely nothing may be left for that purpose, and, even then, 
it may be compelled to exceed the limitation. Such a construction is 
too absurd for serious consideration. 

As was said by the Supreme Court of the United States with regard 
to our own city: “Ina city, even of small extent, the authorities have 
to provide for the preservation of peace, good order, and health, and 
the execution of such measures as conduce to the general good of its 
citizens, such as the opening and repairing of streets, the construction 
of sidewalks, sewers, and drains, the introduction of water, and the es- 
tablishment of a fire and police department. Ina city like New Orleans, 
situated on a navigable stream, their powers are usually enlarged so as 
to embrace the building of wharves and docks or levees for the benefit of 
commerce. The number and variety of works which may be authorized, 
having a general regard to the welfare of a city and of its people, are 
mere matters of legislative discretion. All of them require for their 
execution considerable expenditures of money. Their authorization, 
without providing the means for such expenditures, would be an idle 
and futile proceeding. Their authorization, therefore, implies and 
carries with it the power to adopt the ordinary means employed by such 
bodies to raise funds for their execution, unless such funds are other- 
wise provided. The ordinary means in such cases is taxation. A munici- 
pality without the power of taxation would be a body without life, 
incapable of acting, and serving no useful purpose.” 

United States ex rel. Ranger vs. New Orleans. 

All the powers referred to in the foregoing are conferred, in large 
measure, upon the city of New Orleans by its charter. We are bound 
to assume that the power of taxation conferred was intended to be em- 
ployed to the extent necessary in executing those powers; that it is 
the first duty of the corporation, essential to its very existence, to pro- 
vide, out of its revenues, for the necessary expenses of its government ; 
that only the excess above these necessary expenses can possibly be 
devoted to the payment of its anterior debts; and that if this excess is 
not sufficient to discharge the just demands of antecedent contract 
creditors, the latter, as against whose rights posterior legislative and 
even constitutional limitations are without effect, have the right to re- 
quire, and it is the duty of the city to enforce, additional taxation toa 
sufficient amount. 

In this case it is asserted by the city, and is admitted by the relators, 
that the whole of the ten-mills tax authorized by the Constitution is re- 
quired for the necessary expenses of administering the government, and 
has actually been appropriated to those purposes. If the amount 
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required for the necessary expenses of the city government were a 
question submitted to judicial cognizance and determination, we should 
be disposed, in the interest of the taxpayers, to disregard this admission, 
and to remand the cause for further and complete evidence to satisfy us 
of the fact. But it is manifest that this is a legislative, and not a judi- 
cial, function. We are not vested with power to frame a budget for the 
city of New Orleans ; to assume the administration of its affairs; to con- 
stitute ourselves, in effect, the Mayor and Administrators of the city of 
New Orleans, for the purpose of determining what are, and what are 
not, proper cr desirable municipal functions to be performed, and what 
are, or are not, reasonable allowances for the performance thereof. 
These matters are confided by the law to the discretion and control of 
the corporate authorities. They have actually framed their estimate and 
budget of revenues and expenditures, and have appropriated the whole 
of the ten-mills tax to administrative purposes. If these are excessive 
or extravagant, the remedy lies not with the Judiciary, but with the 
Legislature. The Legislature has the perfect right to limit the admin- 
istrative expenditures of the city. That is a subject within the absolute 
control of legislative power. It has not done so, except within the limit 
of the ten-mills tax. Holding, first, that the necessary expenses of the 
city must first be paid out of the proceeds of that tax; and, second, that 
the determination of what are necessary expenses is not a judicial funec- 
tion, but a function of the municipal government, we find ourselves 
unable to give relief against any excessive appropriations, within ten 
mills, made for that purpose. . 

Holding that relators and the other holders of Premium Bonds are 
entitled by virtue of their valid contract with the city to a special tax 
of five mills, and the city having exercised its legislative function by 
levying the tax and making the appropriation at the proper time and in 
the proper manner, the rights of these bondholders are vested and com- 
plete, and they are entitled to invoke, as they have done, the remedies 
of mandamus and injunction, to compel the city officers to proceed in 
the performance of their ministerial duties in collecting and applying 
the tax as required by law, and to abstain from action inconsistent 
therewith. 

We wish it distinctly understood that the injunctions and man- 
damus herein are not to be interpreted as interfering with the power 
of the city to remodel her budget and tax-ordinances, to reduce her 
estimate of necessary expenses and the rate of taxation required to 
meet the same, provided, only, she maintain the appropriation for the 
Premium Bonds and the special tax of five mills required by the Pre- 
mium-Bond Act. The mandamus only requires the defendants to in- 
clude in every tax-bill one half of one per cent, to be applied to Premium 
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Bonds as required by the law; and to collect the same, and to carry the 
same to the Premium-Bond account. 

The injunctions are confined to apprehended acts of the city in con- 
flict with those duties. In other respects they do not interfere with the 
power and discretion of the city functionaries. 

We have already evinced our determination to enforce the limita- 
tion of article 209 of the Constitution as to all rights not protected by 
the Constitution of the United States. The over-burdened taxpayers 
may rely upon it as a secure shield against the imposition of excessive 
taxation for any future indebtedness of the corporation, and, within its 
limit, against future extravagance of administration. If they can justly 
claim that the power of the city in fixing the expenses of administra- 
tion may and should be reduced within further limits, they may look for 
such restraint to the only power capable of imposing it, the Legislature 
of the State. ; 

Inexorable necessity, entirely beyond our control, requires them to 
bear, with patience, the burdens of antecedent contract obligatiors, 
relics of evil days, legacies in great part of extravagance and fraud, but 
now shaped into such forms of contract as to preclude investigation 
of their origin and consideration, and so protected by the paramount 
law of the land that neither State Constitutions, State Legislatures, nor 
State Courts can give relief against them ; and all attempts to do so can 
end in nothing but failure and additional disaster. 

It is therefore ordered, adjudged, and decreed that the judgment 
herein appealed from be affirmed, at costs of appellants, in both courts. 


DISSENTING OPINION. 


BermupeEz, C. J. The following dissenting opinion was delivered by 
his Honor, Edward Bermudez, Chief Justice : 

I cannot concur in the opinion and decree of the majority of the 
Court in these cases. 

As matters of great public interest have been agitated, I have made 
it my duty to assign the reasons which constrain me to dissent. 

The issues presented in this litigation involve many important 
questions, difficult of solution, as well as matters of magnitude to those 
concerned. 

The questions raised may, however, be unified and assumed to be: 

Has this Court the legal right, and is it the duty of the Court, to en- 
force the act of the General Assembly of the State of Louisiana, 
approved March 6th, 1876, promulgated as No. 31 of the Statutes of 
that year, and generally known as the “ Premium-Bond Act ?” 
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I consider that this Court is prohibited from doing so, because of the 
glaring unconstitutionality of the act, both in substance and in form. 

I consider that it is manifestly unconstitutional : 

First. Because, it divests vested rights, and impairs the obligations 
of valid contracts ; 

Second. Because, it is contrary to public policy and good morals; 

Third. Because, it is framed in a manner forbidden by the State 
organic law in force at the time of its adoption ; 

Fourth. Because, by enforcing it the rights of parties who have 
not shown themselves to be creditors are recognized, and the burden of 
taxation is increased, without a due regard to the provision for relief 
found in the Constitution now in operation. 

An objection was made to the right of the city to plead and urge 
these defenses. 

Let us examine and see to what extent the objection may be sus- 
tained: 

It is generally laid down that a person can set up in defense to an 
action upon a contract, that the contract was made in fraud of others 
not parties to it, and that in such instances the Court will lend an 
attentive ear to such a defense, and afford all possible adequate relief. 

The character of such an agreement is not changed by showing that 
the claim of the third person whose rights were to be affected by it was 
also fraudulent. 

Randall vs. Howard, 2 Black, 585. 

Coppell vs. Hall, 7 Wall. 542. 

Fay vs. Fay, 121 Mass. R. 561. 

Story’s Equity, 1, sec. 298. 

2 Paige, 156 ; 9 Gill, 356. 

The defense is allowed for the vindication of the law itself ona 
principle which is indispensable to the purity of the administration of 
justice. So says the highest Court in the nation. 

In 1 H. Black, 327, Lord Ellenborough said : 

“The law encourages no man to be unfaithful to his promise, but 
legal obligations are, from their nature, more circumscribed than moral 
duties.” 

Now, in 2 Black, 588, the Supreme Court of the United States said: 

“It is against the policy of the law to enable either party, in con- 
troversies between themselves, to enforce an agreement in fraud of the 
law, or which was made to injure others.” 

The maxim “in pari delicto, melior est conditio defendentis” must 
prevail. 

Vide, also, 4 Ves, 461 (Am. Ed.) Eastabrook vs. Scott. 

If an immoral contract be null, the principle “quod nullum est, 
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nullum producit effectum” must serve as a guide, and the contract be 
declared inoperative. 

Demolombe, 24 v. 380. 

3 A. 318; 12 A. 496; 30 Miss. 699. 

An immoral act cannot be ratified. The doctrine of estoppel applies 
to acts not wrong in themselves, but only relatively so, or to which, 
after contest, judicial adjudications have imparted a lawful character. 

on Coppell vs. Hall, 7 Wall. 542. 
a 20 Wall. 496, 655. 
& ; 3 A. 308; 6 R. 115; 12 A.688; 28 A. 343; and Dillon, Mun. Corp. 381. 

“An understanding between a debtor and one of his creditors, to 
effect a composition by which a preference is to be given him, renders 
the whole contract invalid, and the debtor himself can set up the ille- 
gality.” 

Bigelow on Fraud, p. 343, and authorities in note. 

Where a transaction contravening public policy has taken place, 
relief may be given, at the suit of one who is “ particeps criminis ;” 
relief is given in such cases to the pusiic through the party. 

Lord Hardwicke once observed : 

“ The truth is, that in these cases of violation of public policy, it is 
indifferent who stands before the court, if the intention of the contract 
be evident ; because, the court does not regard the state and condition 

" of the parties so much as the nature of the contract and the public 
good.” 

V. Gilbert vs. Chudleigh, 9 Ves. 299; also, 9 Ves. 292; 11 Ves. 535; 
13 Ves. 587; 3 Austr. 914; and 1 Story’s Equity, sec. 298. 

The objection that the city has no authority to raise these defenses, 
because it assumes thus to champion, without any mandate, the rights 
of bondholders and of taxpayers, who could not themselves complain, 
and who, besides, are silent, is not tenable. The city represents the 
interest of her creditors as well as that of her corporators and of the 
public, nay, the State itself, it being a State functionary. The officers 
appointed to administer its affairs are commissioned and sworn to rep- 
resent the public interest and welfare, and they have a standing in 
court to urge all the defenses which may be hurtful or injurious to 
those it represents. 

See People vs. Bond, 10 Cal. 563. 

In the present instance, the objection is the more groundless, 
because among the defendants are to be found municipal officers who, 
under the charter of 1852 (sec. 37), and under the charter of 1870 (sec. 
17), are the Commissioners of “The Consolidated Debt,” and who, in 
that capacity, are entitled to suggest to the Court matters which may, 

after all, be noticed ex officio by the Court. A fortiori, therefore, can 
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they be allowed to aver, and to substantiate by proof and argument, 
such suggestions. 

I was surprised at the rapidity with which the proceedings in these 
cases have been conducted. 

If it be true that injured bondholders and complaining taxpayers 
would have had the right to intervene and to join the city in a litigation 
which is summarily to be tried, and without unnecessary embarrass- 
ment, the question may be asked: 

How could such interventions have been prepared and presented 
in a matter which was being hurried through with unprecedented 
celerity ? 

If the affected bondholders and taxpayers concerned had no right 
to intervene in cases prosecuted with such unusual speed, the power 
of the city of New Orleans to set up the defenses pleaded in these 
eases for the benefit of all cannot be consistently disputed, and should 
be recognized, 

Assuming that the city can be heard, I will next proceed to examine 
the questions of constitutionality, treating together those relating to 
substance, as they are intimately connected and blended ; reserving the 
consideration of the unconstitutionality of the act for defect in form as 
the last point to be dealt with. 

Act No. 31 of 1876 is “an Act to adjust, regulate, and provide for 
the bonded debt of the city of New Orleans.” 

It sanctioned certain municipal ordinances, projecting a plan desig- 
nated as “The Premium-Bond Plan.” The preamble discloses, as the 
motive of its enactment, the existence of conditions of disorder, de- 
rangement, and weakness in the finances of the city, and the inability of 
the citizens to pay the taxes assessed upon their property. It refers to 
the losses sustained in civil war, from extravagance and reckless expen- 
ditures, accumulating the public debt. It enumerates disasters from 
floods and other like causes, as occasioning the depreciation of property. 
It proclaims the impotency of the city to meet her engagements. It 
forcibly exhibits bankruptcy as staring in the face. 

Act No. 31 was designed, if not to remove, at least to palliate, both 
the actual and the apprehended evils. The municipal authorities were 
commissioned to ascertain the principal and interest of the valid bonded 
debt, and, after the accomplishment of that task, to novate the ascer- 
tained debt, by the delivery of bonds of a character previously unknown 
in this country, and termed “ Premium Bonds.” They were to be accepted 
in exchange for the outstanding bonds of the city, dollar for dollar. 

These bonds were to bear interest at five per cent, and to be pay- 
able at no fixed time, but marely at dates to be determined by the hap- 
pening of certain coatingent events. All this wa3 to take place under 
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the plan established by the city ordinances to which a general reference 
is made in the statute. 

Under this plan, money was to be collected by means of a special 
tax, which was to be applied exclusively to the Premium Bonds, at stated 
periods, by distribution, by lot or chance, among the bondholders. ‘The 
fortunate bearer of the bond drawn by the allotment was to be paid in 
full, while others, less lucky, were to await their turn, without, in the 
meantime, receiving any accrued interest. The sum of one hundred 
. thousand dollars ($100,000) was also to be collected to pay a debt in the 
shape of premiums, or prizes, and not in part extinguishment of the 
funded debt. It was contemplated that under the operation of this pro- 
jected scheme fifty years would suffice to extinguish the entire munici- 
pal debt. The consent of the outstanding bondholders was not at all 
considered and regarded as a pre-requisite for the undertaking. In their 

ordinances the City Administrators suggested, and, in their sanctioning 
act, the General Assembly relied upon, the coercive feature and influence 
of the seventh section of that act to accomplish the object in view. The 
seventh section reads as follows : 
Extract from Act No. 31, approved March 6th, 1876, known as the 
Premium-Bond Act. 

“Sec. 7. Be it further enacted, etc., That no tax for the payment of 
Bonds or interest on Bonds other than that authorized by the preceding 
sections, shall be levied either for the year 1876 or any year or years 
thereafter by the City of New Orleans, and that all existing laws re- 
quiring or authorizing the City Council to levy any tax whatsoever for 
bonds or interest on bonds other than said Premium Bonds be and the 
same are hereby repealed, and it shull be hereafter incompetent for any 
Court to mandamus the officers of said City to levy and collect any in- 
terest-tax other than that provided for in this act, or in case of such 
mandamus by a receiver or otherwise to direct the levy and collection 
of any such tax.” 

It unmistakably contains a repeal of all laws which prescribed or 
authorized the levy of taxes to pay anterior bonds or interest on the 
same, and was intended to exclude from participation in taxes to be col- 
lected in future all bonds other than Premium Bonds. It forbade the: 
levy of taxes in future to pay principal and interest on the then existing 
bonded city debt. It provided for a special tax to meet the payment of 
those Premium Bonds with interest, and formally proclaimed that by 
contract no assessment of taxes would be made for the payment of the 
principal and interest of any other bonds. A clause in that section 
went to the unprecedented and scandalous extremity of paralyzing the 
courts of the country, by disabling them from affording adequate aid 
and relief to the municipal creditors. Ostensibly, with all the solemnity 
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of a legislative enactment, that section proclaimed and legalized, as 
far as it was in language possible to do,a REPUDIATION of part of the 
legal municipal debt! It is evident that the corporation could not have 
expected any bondholder to novate his bonds by an exchange for a 
Premium Bond, unless an effective means of coercion was adopted. It 
is, indeed, owing only to this provision that the public money in the 
municipal treasury could actually be diverted from its legitimate pur- 
poses and appropriated to a class of favored obligations, in consideration 
of partial abatements of interest. . 

The sixth section of the Act is to the same effect as the seventh. 
The latter portion of it reads as follows: 

“ The said tax to be raised shall be denominated the Premium-Bond 
Tax, and shall be separately mentioned in the tax-rolls and receipts ; 
provided, that the taxable power of the corporation of the city of New 
Orleans for all purposes, including general administration, school, police, 
lighting, salary of officers, court expenses, and. every other purpose of 
government, including the sum to be raised to pay the Premium Bonds, 
as above stated, shall never, until the full, complete, and final pgyment 
of the said Premium Bonds, exceed the rate of one and one half per 
centum on the dollar of all the assessed value of property subject to 
taxation within the. limits of the said city of New Orleans. The above 
limitation on the taxable power of the corporation is hereby declared to 
be a contract, not only with the holder of the said Premium Bonds, but 
also with all residents and taxpayers of the said city, so as to authorize 
any holder of said Premium Bonds, resident or taxpayer, to legally ob- 
ject to any rate of taxation in excess of the rate herein limited. It being 
also a part of the consideration of this contract that the city of New 
Orleans shall be incompetent to incur any debt or obligation, as now 
provided by the Constitution of this State, until the final payment and 
extinction of the Premium Bonds aforesaid.” 

The fifteenth section of the enactment, which is really the last, as 
that which follows, solely proposes to repeal conflicting laws and ordi- 
nances, reads as follows : 

Sec. 15. “Be it further enacted, ete., that this Act, in all its pro- 
visions and limitations, be held a contract between the city of New Or- 
leans, the holders of said Premium Bonds, and the taxpayers or residents 
of said city, so as to authorize any of the contracting parties to resist 
any and all contracting of debt by the said city, or increase of taxation 
above the rate limited in the previous provisions of this act.” 

It must strike every disinterested mind that by this section it was 
unquestionably intended that the Act would be, “in all its provisions 
and limitations,” an indivisible and entire contract between the State, the 
City, the bondholders, and the taxpayers. 
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In other litigations. the seventh section was invoked as a bar to the 
suit of certain bondholders, asking relief against its provisions, and it 
cannot be said that practically it did not prove to be a valid enactment. 
In the present controversy, no one was bold en»ugh to uphold its con- 
stitutionality. In truth, however extreme were the circumstances under 
which this Act was enacted, it must be acknowledged that it is an unpre- 
eederted and avowed desecration and trampling under foot of the in- 
violable safeguards with which the wise framers of the National 

Constitution have surrounded vested rights, by prohibiting States, in 
the exercise of any of their powers, in any of the branches of the gov- 
ernment, from impairing the obligations of contracts. 

It is contended, that, conceding the unconstitutionality of section 
seventh, it does not follow that the whole act is open to the same objec- 
tion ; what would remain of it can well stand by itself, and may be 
executed as valid legislation. The legal proposition contained in the ar- 
gument is elementary ; the question really arises, whether the remaining 
portions of the act assailed in the present instance can stand by them- 
selves and be executed. 

The object of the act was, per fas aut nefas, the exchange of mu- 
nicipal bonds. Necessarily, provision had to be made for some distribu- 
tion of money among the holders of the new bonds; and no such 
money could be realized, unless by taxation, and once realized, could 
prove available, except if exclusively raised for the benefit of the new 
bonds and divided among their holders, under the arrangement agreed 
upon. This could not be done, without depriving of their rights other 
creditors of the city who were not willing to enter into the scheme. 
Such a result could not be successfully obtained without legislation to 
that end. It is expressed, as fully as possible, in article six, which pro- 
vides that the taxable power of the city, for all the purposes of govern- 
ment (including the general administration of its affairs), the sum to be 
raised in order to effect the payment of the Premium Bonds, shall never 
exceed one and one half per cent on the dollar of the assessed value of 
property. This limitation to the taxable power of the corporation is 
declared to be a contract not only with the bondholder, but also with all 
the residents and taxpayers of this large metropolis. The city was, 
accordingly, to be powerless in incurring any debt or obligation, as now 
provided by the present State Constitution, until the final payment and 
extinction of the Premium Bonds. 

Section six and section seven have the same object, the same pur- 
pose. They were inspired by the same motives, and are open to the 
same objections. Every obnoxious provision found in section seven is 
incorporated in section six. 

If, consequently, section seven be stricken out as unconstitutional, 
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. section six must be treated in the same manner and for the same reusvn. 
It must be remembered that section six provides for the levy of the tax 
wherewith to carry out the provisions of the Act by the payment in 
capital and interest of the drawn Premium Bonds. It is this section 
which is the soul of the Act; if it cease to form part of it, the unavoid- 
able consequence is, that there remains, in the Act, no provision author- 
izing the levy of a tax to pay the singvlar class of obligations thus 
issued, which, if they are to be considered as valid, would have to re- 
main unsatisfied, at least until the Legislature would be pleased to pro- 
vide for their payment. Two sections of such importance and magnitude, 
which were to be like the lungs through which the Act was to breathe 
for life, being considered as unwritten, the necessary result would 
be that the dismembered and mutilated Act would fall of itself as 
though stillborn and lifeless. These sections were, therefore, essential 
for the execution of the projet or plan in contemplation. No one hold- 
ing municipal obligations maturing at fixed dates, bearing a larger rate - 
of interest, and secured by special laws for the levy, collection, and ap- 
plication of taxes, would ever have exchanged the same against obliga- 
tions of an unusual form, with no positive date of maturity, bearing a 
lower rate of interest, no part of which was payable before the bond was 
drawn by lot, and for the payment of which no provision for the levy of 
a tax was made. 

The denial of this proposition would not only not be plausible, but 
would carry on its face its own refutation and destruction. 

Under section 15, “all the provisions and limitations ” of the act 
are grouped together, for the purpose of stating the terms of the con- 
tract, and, therefore, form a unit and constitute one indivisible obliga- 
tion. 

See Morgan vs. Second Mun. 1 A. 116. 

Mouton vs. Noble, 1 A. 192. 

Also, 35 New Jersey, 621. 

7 Cal. 759 ; 10 Cal. 593. 

10 Cal. 563: 19 Wis. 468. 

It is a principle irrevocably implanted in the heart of man and of 
nations, and universally admitted, wherever law and justice are recog- 
nized and prevail, that an insolvent or a defaulting debtor cannot legiti- 
mately assign his property, so as to confer a priority or preference (like 
that granted in the act under consideration to the Premium-Bond hold- 
ers) to a privileged class of individuals, to the prejudice of other 
creditors who are unwilling to accept obnoxious terms and conditions 
proposed. All such arrangements have, necessarily, to be disregarded 
and denounced as actual or as constructive frauds by courts of justice. 
in the discharge of their stern and sacred duties, 


49 





SUPREME COURT OF LOUISIANA, 





Moore vs. City of New Orleans et al. 





What principle is better established and consecrated than that 
which declares that individuals cannot by their own conventions dero- 
gate from the rules sanctioned and recognized by long-existing usage, 
custom, and law for the preservation of public order and good morals? 
Also, that in all cases in which a thing is not expressly or impliedly pro- 
hibited, men can renounce what may be established in their favor when 
the renunciation does not affect the rights of others, and is not repug- 
nant to the public welfare. 

* Pacta, quee contra leges constitutionesque vel contra bonos mores 
fiunt, nullam vim habere, indubitati juris est et privatorum conventio 
juri publico non derogat.” 

Broom’s Legal Maxims, p. 621. 


Now, can a Legislature, which is the representative of the conscience 
of the people, whose integrity and honesty of purpose, and whose sub- 
mission to the paramount authority of obligations must be assumed by 
the courts of the country, arrogate to itself the power of enabling a 
debtor to divest vested rights, to practice a fraud upon his creditor, or 
to exclude such a creditor from participating, in payment of his claim, 
in the proceeds of his (the debtor’s) property, unless, first, he consent to 
an alternative in the form of a contract repugnant to the fundamental 
law, to public policy, and to public morality? It was to guard against 
such an abuse of power that the Federal Constitution has wisely re- 
strained States from performing acts which would impair the obligation 
of valid contracts, and also that State Constitutions have likewise for- 
bidden the divestiture of vested rights. So was it said in the case of 
Murray vs. Charleston, reported in 96 United States, 449. The language 
there used is as follows: 


“The inviolability of contracts, and the duty of performing them 
as made, are the foundations of all well-ordered societies, and to pre- 
vent the removal or disturbances of those foundations, was one of the 
great objects for which the Constitution was framed.” 


The provision of inviolability applies not only to creditors, but to 
debtors also. A valid compact, once made, cannot be undone without 
the consent of all the parties who entered into it, in the mode prescribed 
by law for its modification or destruction by judicial interference, or in 
cases provided for by law and equity. The constitutional clause was 
never intended to shield contracts from impairment by State authority 
which are formed in violation of public policy or good morals. The 
United States Supreme Court has uniformly refused to review State ad- 
judications based upon that ground solely. 


Any legislation by the law-making power which is violative of the 
organic law, which is paramount to it, is necessarily immoral, void, and 
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inoperative. Such enactments must remain a dead letter upon the 
statute-book, and are not susceptible of enforcement on the part of an 
impartial and independent judicial tribunal. Courts are without power 
to declare an act immoral or contrary to public policy, as long as there 
exists no conflict between it and the organic fundamental law. Laws 
which contemplate or attempt to divest vested rights are essentially im- 
moral, and must be treated and declared as null, void, and of no effect. 
In different and more forcible language, can a Legislature authorize a 
debtor to say to his creditors: “I have property ; I can pay you in fifty 
years ; I offer to pay a portion of you every year ; creditors to be paid, 
to be selected by lot ; those who refuse to accept my terms will not be 
paid at all.” If such an understanding between debtor and creditor 
were incorporated in an assignment made for the benefit of creditors, no 
court will be found to sustain and enforce it on its very face, even between 
the parties. 

The authorities denounce, without mercy, such a transaction asa 
fraudulent attempt to hinder and delay creditors. 

Vide, 4 Ala. (N. 8.) 374. 5; 

11 Wend. 201 ; 6 New York, 517. 

10 N. Y. 593; 7 A. 270; 13 L. 457; 62 Barbour, 395; 10 Cal. 563 ; 12 
Bush. K. 110; N. J. L. R. 110; 2 Cal.52; 4 Am, L. Times, 226; 38 N. J. 
R. 110. 

The least impairment of the rights secured by the contract, either 
as to the substance or as to the means of enforcement, by a postpone- 
ment of the time of payment, a change of the mode of settlement of 
the quantum of money tv be paid, or by a resort, as a substitute, to 
some unusual, whimsical, or previously unheard-of settlement and 
method of payment by aJlotment, could not be maintained, unless unani- 
mously concurred in by the creditors, 

Vide, 1 P. C. C. 410; 

1 Binney, 110; 

4 Yates, 34 and 84; 

1 Com. Pleas Div. 265; 1 Q. B. Div. 679; 
Law R. Q. B. 491; 96 W. S. 184. 

Act No. 31 was adopted to adjust, regulate, and provide for twenty- 
three millions of dollars ($23,000,000) of the bonded debt of the city. 
‘There had been pledges in favor of large portions of that debt, which 
were, in some instances, coeval with the issue of the bonds, and were 
designed to accredit them. ‘ 

For a long period it had been the organic law of the land that 
courts were to be and remain open for the vindication of rights and the 
redress of wrongs, both public and private, by speedy justice and ad- 
quate process, which were accorded to all; that vested rights were not 
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to be wrested away; that the obligations of contracts were not to be 
altered or impaired by any branch of State Governments. There had 
been enacted a Code of Laws, derived from the most ancient and mod- 
ern fountains of recognized justice and authority, regulating civil order 
and proclaiming the admitted and indisputable principles established and 
enforced in the civilized world for the well-being of social, municipal, 
and domestic intercourse. Those codes embody the rules under which 
conventional obligations arise and are executed, and under which the: 
contracting parties can be coerced to a strict performance of their 
duties ; the means, also, by which those obligations can be extinguished 
are set forth. One of the rules has always forbidden a defaulting or in- 
solvent debtor to grant a preference to one creditor over another. His 
property is considered the common pledge of all his creditors, who are 
to share in its proceeds, and, then, oniy in the manner and with the rank 
provided for by law. The debtor and creditor were permitted to in- 
dulge in no fraudulent or deceitful practices to hinder, delay, or defraud 
other creditors. 

Individuals and corporations stand on thesame footing. A commom 
duty, to be honest and pay legal debts, within the bounds of their 
respective ability, exists and birds both alike. A bargain by which a 
municipal corporation agreed to divert public funds in the distribution 
of which all its creditors are entitled to participate away from one class. 
of creditors, and apply them to a privileged class of creditors, has bzen 
justly deemed fraudulent, and, consequently, pronounced to be null, void, 
and of no effect. The Mobile case, 4 Am. Law Times, 226, is to that 
effect. See, also, Craig vs. Missouri, 4 Pet. 436 ; 1 Binney, 110: 4 Yates, 
34 and 84. 

The most elevated tribunal of the nation, the sole expounder in Jast. 
resort of the true principles of the Federal Constitution, and to which 
all legislation must yield, has gone to the extent (and most properly, too,) 
of applying the inhibition relating to the impairing of obligations and 
contracts even to the judiciary of the States, so as effectually to pre- 
vent it by unauthorized adjudications from, attempting to alter or im- 
pair, in the least degree, obligations and contracts validly formed. 

An analysis of Act 31, and of the practice under it, conclusively 
shows that the intent and purpose of its framers was to hinder, delay, 
and obstruct the operation of pre-existing laws relative to the anterior 
bonded debt of the city of New Orleans. By the terms of the Act itself, 
a large number of statutes are formally repealed in block, for the evident. 
purpose of hampering successfully the existing creditors entitled to 
rights under the repealed legislation, but who were unwilling to submit 
to the scheme, and of impeding them in the assertion and vindication of 
their well-founded pretensions, and thus of coercing them to yield and 
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submit to the high-handed measure. The powers of the judicial tribu- 
nals of the State were, so, expressly curtailed by the Act and shackled for 
that very object. 

II. 


It is next argued and urged that the Act is unconstitutional in point 
of form, because it violates Article 116 of the Constitution of 1868, in 
force at its passage. That article declares, that the General Assembly 
shall never adopt any system or code of laws by general reference to 
such system or code of laws, but in all cases shall specify the several 
provisions it may enact. 

The test under this article of the constitutionality of an Act is, 
whether the act attacked would be operative without reference to the 
act or acts alluded to? 


In Walker vs. Caidwell, 4 Annual, 298, the Court held : 

“The Act of 1848 purports expressly to amend the Act of 1847 by 
reference to its title, and without reference to the act of 1847 its provisions 
‘would be inoperative. It purports to do that which the Constitution 

*declares shall not be done, and the act must yield to the operation of 
the Constitution, or the articles of that instrument providing for the 
forms of legislation shall be declared to be of no effect. These forms 
have been placed, under the guarantee of the Constitution, asa safe- 
guard against errors or abuses by the legislative power.” 

The concurring opinion of Chief Justice Eustis (who was not the 
organ of the Court) in the matter of the Succession of Franklin, 7 An. 
407, does not and could not pretend to establish a contrary doctrine. 


The title of the Act is expressive of seven distinct objects, one of 
‘which is to authorize the exchange of bonds of the city according to a 
plan known as “ The Premium-Bond Plan ;” another to adopt and give 
Aegislative sanction to said plan, as set out in Ordinances 3130 and 3233, 
Administration Series, of the city of New Orleans, approved May 25th 
and August 31st, 1875. 

The first section of the act authorizes the Mayor and Administra- 
tors to exchange the bonds “in accordance with the plan adopted by the 
City Council of New Orleans, and approved by the Mayor on the twenty- 
fifth of May and thirty-first of August, 1875.” 


What that plan is does not at all appear, not even substantially, from 
the body of the act. For the understanding and execution of the act, 
the object of which was, after all, but an exchange of old for new bonds, 
Gt is absolutely necessary to consult the ordinances to which express 
reference is made in the act. No one can know what they are from the 
face of the act. The official journal of the city, the archives of the 
City Hall, are to be searched as the cnly guides for a knowledge of the 
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act. In point of fact, after a serious examination and close scrutiny, 
they furnish no satisfactory data to the enquirer. 

It is established that an act which refers to another act, without 
specifying its provisions, and which is inoperative without such refer- 
ence, is unconstitutional. If the Legislature is prohibited from vivifying” 
acts by reference—acts found in the statute-books of easy access, which 
the public, and every one, was bound to know—how can it be for a 
moment pretended that such a reference is to be tolerated, sanctioned, 
and upheld, when it has for its object municipal ordinances which no 
one, surely none out of the municipal territory of the city of New Or-. 
leans, is bound to know, and which all have a right to ignore. 

Constitution of 1868, art. 116 ; 4 An. 297; 10 An. 721; 11 An. 56. 

A citizen residing in any parish, that of Orleans excepted, could not 
understand the act without coming to New Orleans and inspecting the 
archives at the City Hall. 

Can it be asserted with any degree of plausibility that the intention 
of the framers of the Constitution ever was to sanction such a mode of 
legislation? The proposition is too clear to require any further eluci-, 
dation. 

I conclude that the act in question cannot be enforced in favor of 
the holders of the bonds issued under it, as is proposed by the plaintiffs 
in these cases ; but I do not express any opinion upon what their rights 
might be if they were remitted to the original evidences of indebtedness. 
given in exchange of the obligations now held and exhibited by them. 

This view of the case would have dispensed with an examination 
of the question of the validity and effect of article 209 of the present 
(1879) Constitution, which provides that no municipal tax shall exceed 
ten mills on the dollar of assessment. While on this subject, however, 
I may observe that the motives and considerations which have induced 
the Convention to place such a wholesome restraint on the power of 
municipal taxation need not be told, and much less enumerated, to a 
tax-ridden people. I purposely omit to express any opinion in regard 
to the applicability claimed for that article to the cases before the Court. 

Nor am I to be understood as expressing any opinion as to the valid- 
ity of the bonds issued prior to 1876, and not herein assailed, on the 
ground that the consent or authority of the people was not previously 
obtained, and provision for payment was not made, as required by 
section 37 of Act No. 71 of 1852 (then the city charter). 

It will be time enough to consider the question when the same shall, 
if ever, be presented to this Court for determination. I conclude 
merely, that the act which confers exclusive right of taxation for the 
purpose of providing means for the allotments described is one that 
this Court cannot legally enforce, because in contravention of the 
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rights and interests of creditors protected by the Constitution of the 
State; further, because it tends to hinder, delay, and obstruct them in 
depriving them -of their just rights, rights vested in them under the 
organic law; and, because it is violative of public order and policy 
under the Constitution and laws of the State; and, also, because it is 
not framed according to the forms prescribed by law under pain of 
nullity, and directed by the Constitution in force in the year 1876. 

My intention in expressing views different from those of the ma- 
jority of the Court is to be tested only by a proper appreciation and 
sense of official duty. 

Mr. Justice Pocué& concurs in this opinion. 








STATE OF LOUISIANA EX REL. Factors’ AND TRADERS’ Ins. Co. vs. Mayor AND 
ADMINISTRATORS OF THE City oF NEW ORLEANS. 


This case is decided upon the same principles as the preceding case of Lucas E. Moore. 
The Mandamus only modified. 


—" from the Third District Court, parish of Orleans. Monroe, 
J. 


Gibson, Hall & Montgomery for Relator and Appellee : 

A mandamus will lie to enforce the collection of a municipal tax, needed 
to pay the obligations of a municipal corporation that were out- 
standing when a law or a constitution has been passed or adopted 
limiting the municipal taxation, as such limit prevents the levy and 
collection of a tax in excess of the limit for the purposes of carrying 
on the general government only, and does not refer to payment of 
obligations due when the law or constitution was passed. 

A constitution that impairs the obligation of a contract is in effect a law 
on that subject, and such constitution violates the Constitution of 
the United States, art. 1, sec. 10. 

The Act 31 of 1876 is a contract entered into between the holders of the 
Premium Bonds and the city, and the city cannot attack it as uncon- 
stitutional, because the city was a party to the contract. 

The city of New Orleans is estopped from pleading the unconstitution- 
ality of the Premium-Bond Act, because she has pleaded its consti- 
tionality in the Morris Ranger case and the Southern Bank case, 
and has acted upon it for years, and has induced holders of bonds 
to exchange them for Premium Bonds, and has reaped all possible 
advantages from such exchange, and has reduced the debt of the 
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city, no more bonds having been issued ; only old ones bearing a 
high interest have been exchanged for Premium Bonds bearing a 
five per cent interest. 


The opinion of the Court was delivered by 

FENNER, J. The relief sought in this case rests upon the same 
principles as that granted in the case of State ex rel. Moore vs. City of 
New Orleans, No. 7907, docket of this Court ; but the terms of the man- 
damus granted are too broad to receive our sanction. It commands the 
defendants absolutely to enforce the ordinances fixing the budget for 
the year 1880 and levying a tax of fifteen mills. We heid in the above- 
mentioned case that we would not interfere with the right of the city 
to remodel her budget and tax ordinances, to reduce her estimates of 
necessary expenses, and the rate of taxation required to meet the same, 
provided only she maintains the appropriation for the Premium Bonds 
and the special tax of five mills required by the Premium-Bond Act. 
The judgment must be amended so as to conform to the mandamus 
granted in the Moore case. 

For these reasons, and for the reasons assigned in our opinion in 
the above case, 

It is ordered, adjudged, and decreed that the judgment appealed 
from be so amended as that the mandamus granted shall only com- 
mand the defendants to include in every tax-bill for taxes due said city 
for the year 1880 one half of one per cent of the assessed value of all 
property taxed, to be applied to the payment and redemption of Premium 
Bonds according to the plan adopted and ratified by Act No. 31 of 1876 ; 
and to collect said one half of one per cent at the same time and in the 
sime manner that the other portion of the tax is collected, and to carry 
the same to the credit of the Premium-Bond account, as required by 
said act. And it is further ordered, adjudged,.and decreed that the 
judgment appealed from, as thus amended, be affirmed, appellee to pay 
costs of this appeal. 





